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The FMLA is 

 Law granting an employee 
the right to take leave for 
qualifying conditions without 
the leave counting against 
them. 
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 An employee is entitled to be returned to the same 
position the employee held when leave commenced, 
or to an equivalent position with equivalent 
benefits, pay, and other terms and conditions of 
employment 

 An equivalent position must have substantially 
similar duties, conditions, responsibilities, privileges 
and status as the employee's original position - 
“virtually identical” 

 

What Happens At The 
End of The Leave? 
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Return to Work After Leave 
FMLA Requirements 

 Exceptions to reinstatement requirement include: 

 If the employee would have been terminated irrespective of 
the FMLA leave (as in a reduction in force); 

 If he is a “key employee” (among highest paid 10% of all 
employees) and return to position would cause “substantial 
and grievous economic injury,” then the employee does not 
have to be returned to the same position (designation must be 
made at beginning of leave); 

 Failure to provide fitness for duty certification (notification of 
requirement must be made at beginning of leave); 

 Inability to perform the job upon return.  (if employee also 

disabled, need to reasonably accommodate). 
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Return to Work 
Certifications 

 May uniformly require returning 
employees to present medical certification 
of their ability to return to work after a 
leave for their own serious health 
condition 

 This is called “fitness for duty” certification  
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Fitness for Duty Requirements 
Under the FMLA 

 Employer must: 
 Have a uniform policy or practice of requiring fitness-for-

duty certifications for: 

 Similarly situated employees; and 

 Same types of serious health conditions. 

 Provide notice of FFD requirement with the Rights and 
Responsibilities Notice. 

 Provide the employee with a list of the essential functions 
of the employee’s job; ask that the certification address 
the employee’s ability to perform those functions. 
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Fitness for Duty Requirements 
Under the FMLA 

 Certification requirement must: 
• Be job related and consistent with business 

necessity (same as under ADA); 

• Relate only to the serious health condition for 
which the employee was taking leave. 

 If employee’s doctor says employee can 
return to work, then employer must 
reinstate employee. 

10 



What Happens At The  
End of The Leave? 

 Attendance bonuses and safety bonuses CAN 
be denied when an employee is on FMLA leave 
as long as employees on non-FMLA similarly 
lose bonus   

 Production and performance bonuses paid on 
same basis as for other employees on other 
types of leaves (DOL Reg. § 825.215(c)(2)) 
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What Happens At The 
End of The Leave? 

 May recover any group health premiums 
paid for the employee if they fail to return 
for a reason other than employee's own or 
family member's serious health condition, 
or other circumstances beyond the 
employee's control (See DOL Reg. 
§825.213) 
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Miscellaneous 

 Maintain records of compliance 
similar to FLSA records 

 The DOL may require periodic 
submission of records 

 Submit to investigations similar to 
the FLSA 
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Remedies for FMLA 
Violation 

 Backpay 

 Frontpay 

 Equitable Relief (Injunction - 
Reinstatement) 

 Attorneys’ Fees 

 No Punitive Damages 
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Returning From FMLA Leave 
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Return to Work After Leave 
ADA Requirements 

Must return to SAME position 

• Once reinstated, employers may ask employee to 
undergo a fitness-for-duty examination if objective 
reasons to question whether: 
– The employee can perform the essential functions of the job; or 

– The employee poses a direct threat to himself or others. 

• Exam must be job-related and consistent with business necessity. 
See Owusu-Ansah v. Coca-Cola Co., 715 F.3d 1306, 1312–13 (11th 
Cir. 2013) – Court affirms employer's right to require a medical 
examination from an employee returning from leave after he made 
threatening comments in a meeting with his supervisor. 

 
17 



ADA Reasonable Accommodation 
Requirements 

• If the employee’s illness or injury rises to the level of a 
disability, then you may have to provide reasonable 
accommodations to assist the employee in performing 
his job. 

• This can be a great variety of options, depending on 
employee’s injury/illness and the needs of/burdens 
upon you. 

• The employer has “the ultimate discretion to choose 
between effective accommodations.” 29 C.F.R. pt. 
1630, App. (interpretation of 29 C.F.R. § 1630.9). 
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The steps of reasonable 
accommodation 

 
1. Additional Leave – If it will enable employee to 

obtain additional medical treatment to return to 
work. 

2. Workplace Accommodations - Accommodations to 
enable employee to perform essential job 
functions. 

3. Reassignment - Vacant Positions 

4. If 1-3 unsuccessful, terminate. 
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Additional Leave 
 • Totality of Circumstances Analysis = Length as compared to 

the level of confidence of the treating physician that 
employee can return to work to perform essential job 
functions. 

• EEOC Position on Leave as Accommodation:  

– Maximum leave policies, e.g., 12 mos., violate ADA.  

– Employer must provide continued leave until “undue hardship” 
measured by the impact on the employer or other employees. See 
EEOC “Employer-Provided Leave and the Americans with 
Disabilities Act” (May 9, 2016). But see, Severson v. HeartHand 
Woodcraft, 872 F.3d 476 (7th Cir. 2017) (rejecting EEOC position) 
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Additional Leave 
• Undue Hardship = action requiring “significant 

difficulty or expense.” Not just costs. 29 C.F.R. § 
1630.2(p).  An accommodation can be 

– Unduly extensive, 

– Unduly substantial, 

– Unduly disruptive, or 

– Fundamentally alter the nature or operation of the 
business. 
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Additional Leave 
Indefinite Leave Not Required  

EEOC: “[I]ndefinite leave—meaning that an employee cannot say whether or when she will be 
able to return to work at all—will constitute an undue hardship, and so does not have to be 
provided as a reasonable accommodation.” EEOC, “Employer-Provided Leave and the Americans 
with Disabilities Act” (May 9, 2016) 
 
Court Decisions:  

 
• Minter v. District of Columbia, 809 F.3d 66 (D.C. Cir. 2015) - Employer did not violate ADA by 

terminating employee with sarcoidosis and related sarcoid arthritis, where employee failed 
to report to work for almost five months and who presented employer with physician’s 
certificate stating that she had been totally disabled during that time and would be so 
“indefinitely.” 

• Silva v. City of Hidalgo, 575 Fed. Appx. 419 (5th Cir. 2014) - Plaintiff’s claim that her employer 
“was under an obligation to keep her position open for an unspecified amount of time until 
she was able to return (which turned out to be at least five months after her FMLA leave 
expired) … simply cannot be squared with the statute’s entitlement to a ‘reasonable 
accommodation.’ ” 

• Punt v. Kelly Services, 862 F.3d 1040 (10th Cir. 2017) 
• Moss v. Harris County Constable Precinct One, 851 F.3d 413 (5th Cir. 2017) 
• Larson v. United Nat. Foods W. Inc., 518 Fed. Appx. 589, 591 (9th Cir. 2013) 
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Additional Leave 
• Henry v. United Bank, 686 F.3d 50, 60 (1st Cir. 2012) - Employee’s request for open ended 

additional leave following exhaustion of FMLA leave was not a reasonable accommodation.  

• Peyton v. Fred’s Stores of Ark., Inc., 561 F.3d 900, 903 (8th Cir. 2009) - Employer did not 
violate the ADA by failing to provide a leave of absence as a reasonable accommodation 
where the employee had been hospitalized for cancer and had “no idea when, if ever, she 
would be able to return” to work. Although employee said that employer “should have 
waited indefinitely to determine the full extent of her diagnosis, treatment and recovery,” the 
appeals court rejected this argument because “employers should not be burdened with guess 
work requiring employees return to work after an illness.” 

• Wood v. Green, 323 F.3d 1309, 1314 (11th Cir. 2003) – “[Plaintiff] was requesting an 
accommodation of indefinite leaves of absence so that he could work at some uncertain 
point in the future. [Plaintiff’s] requested accommodation was not reasonable.” 
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Additional Leave 
How Much Leave is Reasonable? 

 Time Periods May Be Reasonable 

• Ralph v. Lucent Technologies, Inc., 135 F.3d 166 (1st Cir. 1998) – Four week additional 
leave of absence beyond a one year leave period to accommodate the mental 
breakdown of an employee was reasonable. 

• Garcia-Ayala v. Lederle Parenterals, Inc., 2012 F.3d 638 (1st Cir. 2000) – Two month 
extension of medical leave may be reasonable accommodation for employee with 
cancer who had taken fifteen months of leave. 

• Cehrs v. Northeast Ohio Alzheimers Research Center, 155 F.3d 775 (6th Cir. 1998) - 
Genuine issue of fact as to whether an eight week leave of absence followed by a 
request for an additional one-month leave was a reasonable accommodation under 
ADA.    

• Cleveland v. Federal Express Corp., 2003 WL 22905314, at *4 (6th  
Cir. Nov. 28, 2003) – One year of leave may qualify as a reasonable accommodation 
under the ADA, depending on the circumstances. 
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Additional Leave 
How Much Is Reasonable? 

Time Periods Unreasonable 

• Severson v. Heartland Woodcraft ___ F.3d_____(7th Cir. 2017) – “multimonth” leave of absence is 
not a reasonable accommodation under the ADA; rejects EEOC position Stating that ADA is not a 
leave law.  

• Hwang v. Kansas State University, 753 F.3d 1159 (10th Cir. 2014) - Paid leave of absence for six 
months, during which employee would not perform any type of work, would be inconsistent with 
performing the essential functions of most any job in the national economy. 6-month leave after 6 
months of paid leave  

• Luke v. Bd. of Trustees Florida A&M Univ., 674 Fed. Appx. 847 (11th Cir. 2016) - 6 month leave, 
after 9 month leave  

• Echevarria v. AstraZeneca Pharmaceutical LP, 856 F.3d 119 (1st Cir. 2017) - 12 month leave after 5-
month leave held not reasonable  

• Hill v. Walker, 918 F. Supp. 2d 819 (E.D. Ark. 2013), aff’d, 737 F.3d 1209 (8th Cir. 2013) – 2 weeks 
where no evidence employee would have been able to perform the essential functions at the 
conclusion of leave 

• Boileau v. Capital Bank Fin. Corp., 646 Fed. Appx. 436 (6th Cir. 2016) – 8 to 12 weeks at a time 

• Stallings v. Detroit Pub. Schs., 658 Fed. Appx. 221, 226-27 (6th Cir. 2016) – 4 months (teacher) 

• Larson v. United Nat. Foods W. Inc., 518 Fed. Appx. 589, 591 (9th Cir. 2013) – indefinite but at least 
6-month leave 
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Workplace Accommodations in 
Existing Job 

• Examples of Reasonable Accommodations 

– Restructuring a job, e.q., light duty 

– Making facilities accessible (a ramp) 

– Modified work schedule (put feet up every two hours) 

– Modifying equipment (a hoist) 

– Providing a reader 

42 U.S.C. § 12111(9). 
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LIGHT DUTY 

ADA does not require employer to create light duty position 

 Audette v. Town of Plymouth, 858 F.3d 13 (1st Cir. 2017) – employers are not required to create light duty 
position where no vacancies exist  

 Frazier-White v. Gee, 818 F.3d 1249 (11th Cir. 2016) – stating that defendant was not required by the ADA to 
create a permanent light duty position and could limit the length of time that plaintiff was eligible for light 
duty status. 

 Gera v. County of Schuylkill, 617 Fed. Appx. 144 (3d Cir. 2015) – employers are not required to create a light 
duty position for disabled police officer who had degenerative joint disease where CBA provided that light 
duty was only for temporarily injured officers. 

Employer can limit duration of light duty 
 Boyle v. City of Pell City, 866 F. 3d 1280 (11th Cir. 2017) – light duty not required to be continued despite 

lengthy accommodation in the past. 

 Dunderdale v. United Airlines, Inc., 807 F.3d 849 (7th Cir. 2015) – employee who had suffered work-related 
injuries and received several permanent work restrictions was not entitled to remain in light duty position 
where continuing accommodation would have violated employer’s collective bargaining agreement seniority 
system; employer’s adherence to the bargaining agreement increased reliability and consistent application of 
the seniority system and constituted a legitimate business purpose. 

 See also Koesel v. Sublette County Sheriff’s Dep’t, 717 F.3d 736 (10th Cir.  2013) – ADA  does not require 
employer to make permanent a temporary position to which a disabled employee has been reassigned, 
especially where the employer lacks funds to make the position permanent. 

 Gratzl v. Office of the Chief Judges of the 12th, 18th, 19th & 22nd Judicial Circuits, 601 F.3d 674, 681 (7th Cir. 
2010) – employer not required to alter practice of temporarily reassigning employees to light duty to create 
permanent light duty position for disabled employee.  
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LIGHT DUTY 

If employer reserves light-duty positions for employees with workers’ comp. injuries, 
must employers consider reassignment of employee with non-work related 
disability? 

 EEOC says “yes,” if a vacant position is available.  EEOC Enforcement Guidance: Workers’ 
Compensation and the ADA, Question 28. 

 

If employer creates light duty positions for employees injured on the job, as a 
reasonable accommodation, must employer create light duty position for employee 
with non-work related disability? 

 EEOC says “no.”  Id., Question 27 

 However, may have disparate impact so employer must show policy or practice is job related 
and consistent with business necessity.  Id. 

 Also, under reasoning of Young v. UPS, 135 S. Ct. 1338 (2015), employer may need to justify 
refusal to create position for disabled workers under McDonnell-Douglas framework. 

 Fryer v. Coil Tubing Servs., LLC, 415 Fed. Appx. 37 (10th Cir. 2011) (unpublished) – not  a 
retaliatory adverse job action for employer to decline to provide a light duty job to an 
employee who had injured his back at home because the employer limited light duty work to 
those employees who had sustained work-related injuries. 
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Reassignment – Vacant Positions 
• If you cannot provide any reasonable accommodations in existing job, then you must 

consider transfer to an available position for which employee is qualified 

– It is not a reasonable accommodation to displace another employee. See Arthur v. Am. Showa, Inc., 
625 Fed. Appx. 704 (6th Cir. 2015); Arthur v. Am. Showa, Inc., 2015 U.S. App. LEXIS 14379 (6th Cir. 
2015) (bumping another employee to accommodate a disabled employee held not reasonable 
accommodation)  

– If the only available position is one that has lower pay or benefits, you may offer that position as an 
accommodation. 

– You do not have to offer the position that would be a promotion, unless you make similar 
reassignments to non-disabled employees. See Swank v. CareSource Management Group Corp., 657 
Fed. Appx. 458 (6th Cir. 2016) (transfer not reasonable where positions not available, would require a 
promotion, or did not address the limitation)  

– Need to allow employee time to find vacant position. See EEOC v. St. Joseph’s Hospital, 842 F.3d 1333 
(11th Cir. 2016)  - Allowing employee 30 days to apply for vacant position was reasonable because 
employer agreed to extend the 30 day deadline for any vacant position for which the disabled 
employee was being considered and the employer did not prohibit the disabled employee from 
applying for other positions following her termination.  

– In reassigning disabled employee, employer need not contravene established seniority system or civil 
service rules. See US Airways, Inc. v. Barnett, 535 U.S. 391 (2002) – Employer not required to violate 
seniority policy in reassignment because seniority system “ provides important employee benefits by 
creating and fulfilling employee expectations of uniform treatment.”;  Frazier-White v. Gee, 818 F. 3d 
1249, 1257 (11th Cir. 2016) – stating that in seeking alternative position, disabled plaintiff would be 
required to follow civil service rules in doing so because “[t]he ADA does not require Defendant to 
reassign Plaintiff in violation of its governing civil service rules.” 
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Reassignment – Vacant Positions 

• EEOC’s view: If disabled employee is qualified to perform vacant job, reassignment required. See 
Equal Employment Opportunity Commission, Enforcement Guidance: Reasonable Accommodation 
and Undue Hardship under the Americans with Disabilities Act (Oct. 17, 2002), at Question 24, 
available at http://www.eeoc.gov/policy/doc/accommodation.html 

 

• Courts are split as to whether qualified disabled employee has preference over better qualified 
non-disabled employee. 

– Employers must place the employee in a vacant position for which the employee qualified 
without requiring competition with other applicants. See e.g., EEOC v. United Airlines Inc., 693 
F.3d 760 (7th Cir. 2012); Duvall v. Georgia-Pacific Consumer Products LP, 607 F.3d 1255 (10th 
Cir. 2010); Huber v. Wal-Mart Stores Inc., 486 F.3d 480 (8th Cir. 2007); Aka v. Washington 
Hospital Center, 156 F.3d 1284 (D.C. Cir. 1998) (en banc) (7-4) – “reassignment means more 
than treating disabled employee like any other job applicant.” 

– Employers can choose best qualified candidate for vacant job. See Daugherty v. City of El Paso, 
56 F.3d 695 (5th Cir. 1995); Huber v. Wal-Mart Stores, Inc., 486 F.3d 480 (8th Cir. 2007); EEOC v. 
Joseph’s Hospital, 842 F.3d 1333 (11th Cir. 2016) (holding that “the ADA does not require 
reassignment without competition for, or preferential treatment of, the disabled” because the 
statute “was never intended to turn non-discrimination into discrimination against the non-
disabled” and “[p]assing over the best qualified job applicants in favor of less qualified ones is 
not a reasonable way to promote efficiency or good performance.”) 
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Process for Reasonable 
Accommodation 

• Process is IMPORTANT 

– Request is made 

– Management gathers information from employee (incl. employee’s doctor) and considers 

request  
• Amount of leave 

• Likelihood of returning 

• Post return restrictions 

• Outside assistance 

– Occupational analysis 

– Medical experts 

– Keep all medical information confidential 

• Employee and management engage in INTERACTIVE PROCESS 

• Management decides: 

– Grant requested accommodation 

– Propose alternative accommodation 

– Deny requested accommodation 

• Document everything 

31 



32 

 Mr. Mook is a nationally recognized practitioner 
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