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What Are Restricted Securities?
As A Legal Matter:

 Securities that are not freely transferable as a result of 
issuance outside a public offering …. See subsequent 
slide for elaboration

 All securities transactions – whether initial issuance or 
subsequent transfer - must be either registered or 
subject to a formal ‘exemption’

 A company becoming public does NOT by itself make 
securities transferable if they were not transferable to 
start with

 Public companies sometimes engage in private 
placements
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… In Practice, With Restrictions 
Resulting From Law Or Contract …

 As a technical matter, RS usually derived from legal 
rules, but considerations overlap

 Consult tax advisor to address potential consequences 
from distinction 

 Technical differences and similarities between legal and 
contractual restrictions
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Sources Of Legally Restricted 
Securities

 Regulation D offering 

 1933 Act Sec. 4(2) offering (most business formations); 
traditional private placement

 M&A transaction (Rule 145) 

 1933 Act Rule CF (crowdfunding)

 1933 Act Rule 147 (intrastate)

 1933 Act Rule 701 (compensatory issuances to 
employees)  
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Why They Matter To ….

 Issuer

 Issuer affiliates

 Investors

 Transfer agent

 Counsel to any of above 
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Why They Matter More Now …

 New 2017-2019 ‘Flavors’ Going Beyond Traditional Reg D 
And ‘33 Act Sec. 4(a)(2) Private Offerings Change The 
Game –

 E.G. Crowdfunding Under Reg. Cf; Crypto/Ico 
Transactions
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Issuers
 Direct securities and blue sky law exposure: rescission, 

etc.

 Reg. D compliance obligations including legending and 
stop transfer instructions

 Marketplace issues; access to future financing

 Market volatility issues around stock ‘dumps’ 

 Maintain ownership continuity through contractual 
restrictions

- concerns with competitors, executors, ex-spouses

- life events

- employee holder departure
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Affiliates: Key Defined Term Under Rule 144

 Senior execs and large holders

 Legal compliance

 Special obligations under R.144

 Also subject to insider trading law and Williams Act

 Liquidity considerations

 Restrictions often arise from ‘lockups’ demanded by 
investment bankers 
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Investors

 Direct exposure

 Liquidity; need for registration covenant?

 Handling of stop transfer instructions; role of legal 
opinions

 Valuation in general and for estate/income tax purposes

 Tax exposure as restrictions lapse 

 Special considerations for ‘Qualified Institutional Buyers’ 
under R.144A 
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Counsel For Issuer, Investor, 
Transfer Agent

 Often asked for advice/drafting regarding new offerings, 
including registration covenants; sometimes asked for advice 
by issuer or holder regarding existing positions

 Sometimes, formal opinion as to transferability is 
contractually required or constitutes good practice

 Transfer agents knowingly handling RS should obtain 
opinions; may be part of stop transfer instructions

 Always needed to facilitate RS mechanics such as certificate 
legends and arrangements with transfer agents 

 Always needed to provide for adequate disclosure of 
restrictions in offering materials such as PPM or equivalent: 
an important risk factor
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Customary Opinion Content

 Usually negative comfort – ‘we have seen nothing which 
would indicate that the proposed transaction does not 
qualify under R.144’

 Heavily dependent on WRITTEN client representations: 
common forms of certificates

 Counsel has some duty of inquiry and verification: 
outstanding float, volume, review of certificates for 
legends; confirmation of public information

 Must state materials which were reviewed and not reviewed 
(e.g. private agreements)

 Must disclaim knowledge of client state of mind – e.g. intent 
to distribute, reliance on non-public information  

 Not clear what constitutes good practice under R.CF

15



Registration Covenants

 Often a key part of venture and angel finance

 As a matter of law, absent covenant, owner cannot 
force public offering by issuer

 Public offering expenses often quite substantial: legal, 
accounting for audits, printing, underwriting (road 
show, etc.)

 Demand (triggered by investor) vs piggyback (triggered 
by issuer IPO)  
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Timing and Business Lifecycle 
Issues

 Always public; can still issue unregistered shares

- sometimes engage in private placements

- special status of affiliate holdings

- avoidance of ‘undesirable’ holders not relevant

 Always private

 Private to public: no automatic conversion; ‘undesirable 
holders’ issue no longer relevant

 Public to private

17



“Restricted” Terminology

A.  “Restricted Securities” – Rule 144 Definition.

B.  “Restricted Stock” – Shares of stock issued to founders, 
management and other early participants in a venture.  
May be subject to vesting or repurchase right in favor of 
the issuer (by private agreement).  May also be subject to 
right of first refusal in favor of issuer or its designee.

C.  “Restricted Stock Unit” - A commitment by an issuer to 
give the value of a specific number of the company’s shares 
in the future for which payment is not usually required.  

18



Definitions for Section 4(a)(1) 
Exemption

 Issuer

 Underwriter

 Dealer
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Rule 144:  Introduction

 Provides safe harbor from definition of “underwriter” to 
allow sellers to take advantage of 4(a)(1) exemption

 “Underwriter” is broadly defined in the Securities Act to 
mean any person who has purchased from an issuer with 
a view to, or offers or sells for an issuer in connection 
with, the distribution of any security, or participates, …. 

 Since it is difficult to ascertain the mental state at the 
time of purchase, subsequent acts and circumstances are 
considered to determine whether the purchaser took the 
securities “with a view to distribution”.
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Rule 144: Definition of Restricted 
Securities

“Restricted Securities” under Rule 144 means, among other specifically listed 
securities:

(i)  Securities acquired directly or indirectly from the issuer, or from an affiliate of 
the issuer, in a transaction or chain of transactions not involving any public 
offering;

(ii)  Securities acquired from an issuer subject to the resale limitations of 
Regulation D or Rule 701;

(iii) Securities acquired in a transaction or chain of transactions meeting the 
requirements of  Rule 144A involving Qualified Institutional Buyers;

(iv)  Securities acquired from the issuer in a transaction subject to the conditions of 
Regulation CE (exemption for transactions qualified under Section 25102(n) of the 
California Corporations Code; and

(v)  equity securities of domestic issuers acquired in a transaction or chain of 
transactions subject to the conditions of Regulation S.

21



Rule 144:  Other Definitions

A.  “Control Securities” securities held by an affiliate of an 
issuer.

B.  “Affiliate”  of an issuer is a person that directly, or 
indirectly through one or more intermediaries, controls, or 
is controlled by, or is under common control with, such 
issuer.

C.  “Debt Securities”  (i) Any security that isn’t an “equity 
security” as defined in Rule 405; (ii) non-participating 
preferred stock; and (iii) asset-backed securities.
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Rule 144:  Conditions

 Current Public Information – Both affiliates and non-
affiliates

 Holding Period – Both affiliates and non-affiliates

 Volume Limitation – Affiliates only

 Manner of Transaction – Affiliates only

 Notice of Sale – Affiliates only (for larger sales)
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Rule 144:  Sales by Non-
Affiliates

A.  Six-months holding period for sales of securities of 
reporting companies that have current public information

B.  One-Year Holding Period Required for sales of securities 
of non-reporting companies
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Rule 144:  Current Public 
Information
A.  Adequate and current information about the issuing 
company must be publicly available before a sale. 

B.  A reporting company must be in compliance with the 
periodic reporting requirements of the SEC (10-Ks, 10-Qs, 
etc.)

C.  Non-reporting companies must disclose specific 
information including   (i) the nature of their business, (ii) 
the type of goods and services it offers, (iii) the location of 
its of principal executive office, (iv) the identity of its 
chief executive office and board of directors, (v) the 
extent of its facilities and (vi) financial statements (most 
recent balance sheet, profit & loss statement and retained 
earnings statements and similar financial information for 
the preceding two years).
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Rule 144:  Determination of 
Holding Period

A.  Begins on date purchaser has paid full purchase price 
for securities

B.  Promissory notes and installment contracts

C.  Stock dividends, splits and recapitalizations

D.  Conversions and exchanges

E.  Gifts

F.  Options and warrants
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Rule 144:  Sales by Affiliates

 Current Public Information

 Holding Period for “restricted securities”

 Volume Limitation (in general, limited to 1 percent of 
the outstanding class or average weekly trading volume; 
for debt securities, up to 10% of aggregate principal 
amount of tranche may be permitted in certain 
circumstances)

27



Rule 144:  Sales by Affiliates 
(Cont.)

 Method of Transaction

(i) Broker’s Transaction, as defined 

(ii) Sale to Market Maker

(iii) Riskless Principal Transaction

 SEC Notice -- If the amount of securities to be sold in 
reliance on Rule 144 during any period of three months 
exceeds 5,000 shares or has an aggregate sale price in 
excess of $50,000, three copies of a notice on Form 144 
must be filed with the SEC  and exchange, if any.  

28



Rule 144:  Legal Opinions

A.  Even if Rule 144 permits a resale, legend must be 
removed from stock certificate.

B.  Although not legally required, issuers as a matter of 
custom and practice will not remove legends from stock 
certificates without an opinion of counsel.
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4(1)(½) Exemption

 Not a statutory or regulatory exemption but a 
combination of Securities Act Sections 4(a)(1) 
(exemptions for isolated transactions) and 4(a)(2) 
(exemption for transactions not involving a public 
offering)
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Section 4(a)(7)

A.  Codification of 4(1)(½) Exemption

B.  Elements of 4(a)(7)

(i) Accredited Investors Only.

(ii) No General Solicitation or Advertising.

(iii) Information Requirement.

(iv) Bad Actor Prohibition.

(v) Business Requirement.

(vi) Underwriter Prohibition.

(vii) Outstanding 90 days.
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Regulation CF

A.  May sell in compliance with Rule 144

B.  Otherwise must hold for one year other than for sales to 
(i) issuer, (ii) an accredited investor, (iii) an offering 
registered with the SEC and (iv) to a family member of the 
purchaser or a trust controlled by the Purchaser
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Rule 147 and Rule 147A:  Offering 
Exemption for Intrastate 
Offerings

A.  May only sell to intrastate residents for first six months 
after purchaser.

B.  Issuers must disclose these limitations on resale to 
offerees and purchasers and include appropriate legends on 
the certificate or document evidencing the security. 

C.  Resellers can rely on Section 4(a)(1) and Rule 144.
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Other Rules

A.  Rule 145 -- Contains provisions on resales of securities 
acquired in mergers and asset sales.

B.  Rule 144A -- Allows qualified institutional buyers (QIBs) 
to trade private securities among themselves.
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Questions?

 Martin.Robins@fisherbroyles.com (847) 277-2580

 Steven.Papkin@fisherbroyles.com (310) 415-6254
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