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The materials provided in this presentation and any
comments or information provided by the presenter are
for informational purposes only, and nothing conveyed or
provided should be considered or interpreted as legal
advice. The information contained herein, and any
comments or information provided by the presenter is not
intended to substitute for legal advice and does not create
an attorney-client relationship. Further, this presentation
does not reflect the opinion of the presenter’s employer
nor is it intended to bind them or the presenter.



It is recognized that when an insured’s liability is obvious or appears
certain and/or a judgment in excess of policy limits is likely, an
insurance company has a duty to participate in settlement to resolve
the claim.

It is also well-established that an insurer may be held liable to its
insured for a judgment in excess of the insured’s policy limits if the
insurer unreasonably failed to settle the claim due to bad faith.

A time-limited demand for policy limits can pressure on an insurer to
settle.

These demand letters also tend to focus the attention of insurers’
(primary and excess, if applicable).
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 Goes by many names:
(i) Texas - Stowers Demand, see G.A. Stowers Furniture Co.

v. American Indemnity Co., 15 S.W.2d 544, 547 (Tex.
Comm’n App. 1929, holding approved).

(ii) New Jersey - Rova Farms Demand, see Rova Farms
Resort v. Investors Ins. Co., 65 N.J. 474 (1974).

(iii) Georgia - Holt Demand, see Southern General Ins. Co. v.
Holt, 262 Ga. 267, 416 S.E.2d 274 (1992).

(iv) California – Opening The Policy, Blue Ridge Ins. Co. v.
Jacobsen (2001) 25 Cal.4th 489, 502.
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Third-Party Insurance
 A time-limited demand only works in a third-party insurance

situation. Wherein you threaten to seek a judgment against
the insured, you are putting the insurance company in a
position of choosing to try to save themselves money by
putting their client at risk of an excess verdict.

First Party Insurance
 Whereas in a first-party insurance situation (i.e.,

uninsured/underinsured motorist coverage), you are the
insured. You cannot threaten to take an excess verdict
against yourself if your insurer refuses to pay the claim.
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The time-limited demand letter is a written statement that’s
submitted to an insurance carrier for the party believed to be
responsible for the loss/damages suffered by a claimant.
It is a written offer:
• Demanding a settlement at or below policy limits
• With a time limit to respond
• Usually advising that claimant may file suit

Essentially it is a settlement demand letter that offers to settle a
claim within policy limits that contains a time limit for a response or
compliance.
If the offer is denied and an eventual judgment exceeds policy
limits, the claimant may file suit to obtain excess judgment and
attorney fees against insured (generally after having the right to sue
for the excess assigned to them by the insured or the court).

6



Generally, a time-limited demand letter should
clearly and concisely describe the basis for liability
of the insured, set forth resulting damages (injury,
diagnosis, treatment, lost wages, lost property,
diminution in value, etc.), and explain why it is
believed that the insured is legally responsible,
and include a demand to settle the claim within a
specified time period.
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A time-limited demand may state that if settlement is not made
within the time provided, the demand will be withdrawn, and
judgment will be sought in excess of the available policy limits for
the tortfeasor.

This is sometimes seen by insurers as a set up for a bad faith
claim.

If an insurer acts in bad faith, it can be called upon to pay more than
the policy limit, should the claim ultimately be valued above the
policy limit.

With bad faith an insurer is at risk to pay damages in excess of the
policy limit or even possibly pay a claim for punitive damages.
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How a time-demand is treated varies by jurisdiction, i.e., what
constitutes an untimely response and whether sufficient to
establish bad faith.

Note, however, that an insurance company does not act in bad faith
solely because it fails to accept a settlement offer within the
deadline set by the injured person’s attorney.

Bad faith may come to bear if the insurance company refuses a
reasonable settlement offer within the policy limits, and the
judgment ultimately exceeds the policy limits, as a result the
insurance company is liable for the entire judgment, including the
amount in excess of its policy limits.
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Why and when to send? Fault/liability is relatively/reasonably clear, and
damages are equal to or over the limits of the tortfeasor’s insurance policy.

It is vital that a time-limited demand be reasonable under the circumstances
because an unreasonable demand on an excess value claim can delay
settlement as well as prevent the claimant from being compensated in a
resulting bad faith lawsuit.

The time-limited demand letter can provide a guideline for setting reserves (an
amount set aside by the insurer to resolve the case after an internal evaluation).

Remember, insurance company employees are people who are often
responsible for handling a large number of claim file.

Keeping the communications professional even if things do not appear to be
moving as you would like. Sometime a little nudge will do.

It is preferable to send a time-limited demand when the value of a claim
appears to substantially exceed the available insurance limits of the tortfeasor.
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A time-limited demand letter is usually sent to an insurance carrier upon
confirmation of the applicable policy limits.

When the available policy limits are enough to fully compensate the claimant, it
can be difficult to convince an insurer to recognize and accept that the value of
the claim warrants tendering its policy limits.

You may be able to overcome resistance to settling for limits by sending a well-
prepared time-limited demand package.

One benefit of sending a time-limited demand is that it may protect the
claimant where the tortfeasor does not have enough funds/assets to cover a
judgment in the range of actual damages. By sending a time-limited demand,
where the verdict is in excess of the policy limit, the insurance company may
well be on the hook for the entire verdict if the insurer failed to tender the policy
limits during the period of time allotted in the time-limited demand.

The time-limited demand letter can provide a guideline for setting reserves (an
amount set aside by the insurer to resolve the case after an internal evaluation).
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Insurance companies are not required by law to respond to time-
limited demand letters.

Receipt of a time-limited demand letter does not automatically
trigger requirement to payout the policy limits.

Failure to pay within the time-period set forth in the demand does
not automatically create extra-contractual liability (e.g., obligations
outside of the policy limits).

Each state will assess any alleged bad faith claim based upon
failure to comply with a time-limited demand deadline by conducting
a fact-based assessment of the circumstances, to determine
whether a finding of bad faith or the imposition of excess liability is
warranted.
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Even if a time-limit demand does not include a threat of bad faith, be aware
that it may nonetheless act as the foundation for a possible bad faith claim
in the future.

Take it seriously.

Do not ignore it.

Determine whether the demand is meritorious and whether payment of the
policy limit would resolve the matter.

Take steps to respond even if you can’t respond definitively by accepting
the demand.

Bad faith does not ensue until the insured sustains a damage award due to
the insurer’s failure to act reasonably, which usually entails a plaintiff
obtaining a judgment against the insured in excess of the policy limits.

So, it is not the time-limited demand that creates bad faith it is the how
and when you respond that can give rise to a bad faith claim.
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 Get your clients consent to settle. Make sure it is confirmed in writing,
including the amount/range.

 Make sure your intent to communicate a time-limited demand is
unambiguous. Include instruction to contact you for clarification, if
anything stated in the letter including the terms for accepting the demand
are unclear or if have any questions about the demand.

 Use professional language and tone. You do not want to run afoul of the
Rules of Professional Conduct or worse. See Flatley v. Mauro, (2006) 39
Cal.4th 299 (wherein the California Supreme Court concluded that the
demand letter constituted extortion as a matter of law, subjecting the
attorney to liability).

 Make sure the insurer can tie your demand to the correct claim. Include
insurer claim number, the policy number, your client's name (claimant), the
insured’s name, the date of the incident. If there is a civil action, include all
jurisdictional information, i.e., the full caption with the case name, court,
case number, state or federal, county or district.
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 Make an appropriate monetary demand that is supported by information and
materials provided with the demand.

 Show that damages will exceed policy limit. Provide a comprehensive analysis
of the claimant’s damages.

 Make sure you are demanding the policy limits for the correct policy number(s)
and insured.

 Provide documentation supporting the insured’s liability and the extent of
assessed damages including any economic and non-economic damages.

 Make sure demand covers all related claims, such as loss of consortium and
wrongful death. The letter should agree to release any loss of consortium claim
that might accompany a lawsuit, and for wrongful death also provide assurance
that payment of the policy limit will satisfy the claims of any and all parties who
could conceivably make a wrongful death claim. See Shin, et al. v. Infinity
Insurance Co., Case: 1:18-cv-01954, US District Court for the Northern District of
Georgia (May 4, 2018) (summary judgment in favor of insurer in action for bad
faith failure to settle and breach of contract, where the time-limited demand
failed to include both wrongful death and estate claims and was not authorized
by all beneficiaries).
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 Attach Exhibits. Attach medical reports and records, x-rays if applicable, wage loss
verification, business income records, photographs of injuries or damages. Be sure to
separate with chronological number or letter tabs. If you are using exhibits refer to
pertinent content in the letter.

 Send all relevant information and materials you have. If you do not have it yet but
expect to and will send later, so state. However, better to gather all that you can to
support the claim before sending the demand because additional submissions may
be construed as extending the time to respond.

 Include citation and short discussion of pertinent case law and statutes that support
imposing liability on the insured.

 Reference relevant similar verdicts that support the demand is reasonable, especially
if shows likelihood of verdict in excess of the available policy limits.

 Assess and address statutory liens in the demand. Provide information upfront, e.g.,
Medicare, Medicaid, medical insurance, hospitals, etc. If not readily available set
forth that as a part of the agreement that will negotiate liens and subrogation claims,
and that the claimant will be responsible for the
payment/reimbursement/compromise/satisfaction of any and all liens.
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 State your deadline clearly and be reasonable. If you pursue a bad faith
claim based on the demand, the deadline you set should appear firm, fair
and reasonable to the judge/jury. See First Acceptance Ins. Co. of Ga. v.
Hughes, No. S18G0517, 2019 WL 1103831, at *1 (March 11, 2019) (even
though insurer who received time-limited demand had already determined
that the insured’s exposure likely exceeded policy limits, the court held that
the insurer did not act in bad faith by failing to accept a policy limits demand
that did not include deadline to respond then withdrawn after 41 days).

 The offer should be unequivocal and not contain any built-in contingencies
or variables, for example approval by a third-party or requests for asset
valuation included in the demand are a no-no. Must be clear terms under
which the demand may be accepted.

 Clearly state that the offer is to release the insured, fully and finally, from
liability, i.e., all claims in exchange for payment of the policy limit and must
resolve all claims against all insureds by all claimants.
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 Include a catch-all by instructing the insurer to contact you immediately if
for any reason the insurer cannot accept the demand by the deadline, for
reasons such as missing important or crucial information.

 Get concrete proof that the insurer received the demand. While time-limited
demands may be sent electronically, it should also be sent via a delivery
service that allows for confirmation of delivery/tracking (e.g., certified Mail
with return receipt requested).

 Don’t wait until the deadline has expired to follow-up. Sometimes a little
nudge will get the wheels rolling. However, there’s not duty to remind the
insurer of the impending deadline.

 If you do not want to take this approach state in the letter that you will not
be contacting the insurer to remind of the upcoming deadline or inquire as to
the status of the carrier’s investigation.

 Don’t set a deadline for a response if you don’t mean it. Be prepared to
follow through with filing suit.
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 Determine whether the purported insured is covered under the policy and
whether liable for the alleged damages.

 Verify that this is a covered claim. Confirm that all claims are covered.
 Inform the insured about the time-limit demand and keep the insured

apprised of the status of the claim and the demand; as well as all risks
associated with demand. Document all communications/conversations.

 If what has been provided is insufficient to properly evaluate the claim and
make a coverage determination, then say so – in writing.

 If you have to get the records yourself using authorizations, and this will
take extra time, send a letter saying that.

 In your response, document and detail additional steps that are necessary,
to fully evaluate the claim.

 Clarify that requesting additional materials does not constitute an
acceptance or a counteroffer. Preface as a request not a demand/condition
of settlement.
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 Avoid an inadvertent counteroffer / Beware the Mirror Image Rule. In
some instances, if the insurer insists on a condition in responding to a
demand, and that condition was not part of the original demand, then the
response may be deemed a counteroffer. See Frickey v. Jones, 280 Ga.
573 (2006) (no binding settlement where insurer’s response to settlement
demand contained an additional term requiring resolution of liens).
 What may be deemed counteroffers: (i) a release with new or additional

terms; (ii) requesting payment of all outstanding medical liens as
condition of acceptance.

 What may not constitute counteroffers: (i) asking whether there are any
medical liens; (ii) requesting an extension to time to respond.

 Be careful when placing conditions on acceptance of tendered limits
because a jury may consider whether condition was a reasonable response
to demand. Fortner v. Grange Mut. Ins. Co., 286 Ga. 189, 686 S.E.2d 93
(2009) (tendering policy limits may not absolve insurer of excess liability
where insurer places a condition on acceptance).
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 If the deadline is unclear immediately write to clarify or memorialize your
understanding of the deadline.

 If the time-limit for a response is unreasonable and it is not possible to properly
evaluate and respond within that timeframe, then send a letter saying that and detail
what steps, information and materials are necessary to do a complete evaluation.

 Make sure that your responsive correspondence states that once these additional
steps are completed, further investigation /additional time will be required to consider
the results of the investigation.

 Cite any legal or statutory authority that indicates the accurate applicable time
limits, especially if they allow additional time; and then highlight that the time required
under the law is set forth in the statutory provision or rule. For example,
 Georgia O.C.G.A. § 9-11-67.1 Requires that time limited demands be in writing, must contain

listed information listed in the statute, and provides at least 30 days to respond and allows
insurer to seek clarification on certain issues (liens, subrogation claims, standing to release
claims, medical bills, medical records, and other relevant facts) without creating counteroffer.
Provides: “An attempt to seek reasonable clarification shall not be deemed a counteroffer.”

NOTE: Only applies to bodily injury claims arising out of an auto accident, and to pre-
suit time-limited demands.
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 Make sure there is some type of agreement regarding the satisfaction
liens. Does the demand provide information regarding liens and/or
include statement that if demand accepted, claimant will hold harmless
and indemnify the insured and the insurer for statutory liens arising from
medical treatment in exchange for a full release.

 Make sure the demand letter is offering a full and final release of all
claims in exchange for payment of the policy limit. BEST CASE SCENARIO
 The demand should resolve all claims against all insureds by all
claimants, for it to be a full and final release.

 Confirm that in the demand the claimant is agreeing to release all
insureds who may be legally liable. If unclear, do not assume that the
settlement offer contemplates releasing all of the insureds. Where the
demand letter only references one of the insureds who may be legally
liable get clarification regarding who the claimant is willing to release and
memorialize that in writing.
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 If there are multiple claimants and it appears that the insurance
policy limits may not be able to fully compensate, seeking judicial
intervention depending on your state or work together with all
claimants and their counsel for global demand. If it appears that the
party who submitted the demand is unaware that there are other
claimants, advise them of this in writing and use as reason for
additional time needed to evaluate their time-limited demand.

 If a large complex claim, consider a Standstill Agreement, if
permissible under the applicable law to delay or suspend litigation
and allow time for a settlement; as well as reduce or avoid the costs
of unnecessary litigation. Be sure the duration is clearly defined and
sets forth a realistic period for information to be provided and
processed, and for negotiations once that process is complete.
Dragging it out may further support a bad faith claim.
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 Is the demand clear and unequivocal. Does it specify exactly how much is to be
paid and the deadline to pay. Does it delineate that all hospital liens and
subrogation claims have either been settled (with proof) or provide clear
evidence how they will be resolved out of the proceeds of the settlement.

 Do not ignore a time-limited demand. They require copious timely revaluation
and a written verifiable response.

 It’s better to send a “cannot accept or reject” response setting forth your
reasons, than no response at all.

 Is the time-limited demand seeking “tender” of limits or “acceptance” of the
offer set forth in the letter? Get clarification.

 If not prepared to tender limits or accept the demand, document the file as to
each reason the demand was not accepted by its expiration, and also
memorialize communications with the insured regarding the case evaluation,
status, and the ability to retain personal counsel.

 If accepting the demand, fully comply with conditions for performance, such as
requirement that payment be issued within a certain amount of time after
acceptance.
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 Whether a letter constitutes a valid time-limited demand is
a matter of law, and its enforceability is determined using
rules of contract construction.

 A judge, and not a jury decides whether there is a time-
limited demand, and whether it is valid.

 Bad faith will depend on applicable law of the jurisdiction.

 A time-limited demand is not a valid offer if the person
making it does not have full authority to settle the claim(s).

 A time-limited demand must be within or up to but cannot
exceed the policy limits

 Clear communications in both directions is essential.

 Document and communicate.
 Time is of the essence.
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Standards for Evaluation of 
Time-Limited Demands



• Arises from policy language
• Extends only to covered claims
• Requires insurer to give equal consideration to 

insured's interest
• Determined by policy limits
• Heightened when there is a risk the insured will be 

exposed to judgment in excess of available coverage 
limits

2

The Duty to Settle



Is there a “bad 
faith statute” or 
will common 
law control?

What is the 
standard for 
evaluating 
settlement?

Is a settlement 
demand 
required?

Is there an 
obligation to 
initiate 
settlement 
discussions?
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Assessing Settlement Opportunities



Relevant considerations
 Timeliness
 Thoroughness
 Objectivity
 Information
 Acting in accordance 

with claim guidelines / 
counsel’s advice

 Equitability  
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General Standard - Reasonableness



Statutory Considerations
• Are there pre-suit 

insurance disclosure 
requirements?

• Are there pre-suit or 
early litigation policy-
limit demand 
requirements?

Common Law Considerations
• What constitutes a valid 

settlement demand?
• What is a “reasonable” 

deadline for a demand 
response? 
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Local Law Issues



• Prior to filing suit, offer to settle claim arising out of 
use of a motor vehicle

• Required material terms: 
• Date for acceptance (not less than 30 days)
• Amount of payment
• Parties to be released
• Type of release (full or limited) and an itemization of what 

claimant will provide to each release
• Claims to be released

• Must include medical / other records sufficient to 
allow evaluation

• Insurer may seek clarification of terms
6

Example: Georgia OCGA § 9-11-67.1



• Nearly every state has an unfair insurance, business, 
or settlement practices act

• Insurers must follow regulations for state in which 
claim is being adjusted

• Examples from Model Act:
• Failure to promptly acknowledge communications
• Failing to effectuate a prompt, fair, and equitable 

settlement
• Compelling insured to institute suit to obtain policy 

benefits
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Statutory Requirements



• Arises out of duty of good faith and fair dealing
• Reasonable under the circumstances
• Equal consideration

• Southern General Ins. Co. v. Holt, 262 Ga. 267 (1992)

• “Disregard the limits” 
• Restatement of the Law of Liability Insurance

• Judged at the time of the demand 
• What the insurer knew or should have known
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Common Law



California
“[T]he only permissible consideration in 
evaluating the reasonableness of the 
settlement offer becomes whether, in 
light of the victim's injuries and the 
probable liability of the insured, and 
ultimate judgment is likely to exceed the 
amount of the settlement offer. Such 
factors as the . . . belief that the policy 
does not provide coverage, should not 
affect a decision as to whether the 
settlement offer in question is a 
reasonable one.” Johansen v. Cal. State 
Auto. Assn. Inter-Ins. Bureau, 538 P.2d 
744, 748-49 (Cal. 1975).

Wisconsin
“[I]t is not bad faith for an insurer to 
refuse to settle an insured's claim 
within the policy limits when the 
question of policy coverage is fairly 
debatable and when the grounds for 
the refusal, if determined in the 
insurer's favor, would wholly defeat 
the indemnity responsibility of the 
insurer to its insured.” Mowry v. 
Badger State Mut. Cas. Co., 385 
N.W.2d 171, 181 (Wis. 1986).
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Coverage Issues and Settlement Demands



Arizona, Kansas, 
West Virginia, and 
Wisconsin require 
offer without an 
accompanying 
demand

Oregon and Florida
when liability is 
clear and injuries 
so serious that a 
judgment in excess 
of policy limits is 
likely

Remaining states 
require evidence of 
lost opportunity to 
settle 

California, Texas, 
Washington, and 
Illinois do not 
impose a duty to 
initiate settlement
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Is the insurer obligated to make a 
settlement offer?



Eroding limits policies
• Defense costs reduce overall limits
• Depleting potential settlement funds
• Insurer must communicate with policy holder
• Obtain early budgets and case evaluation
• Permitting erosion of limits without 

attempting settlement may be independent 
basis for bad faith

11

Other Instances When an Offer May be 
Required



1. Opportunity to settle 
for a reasonable 
amount within limits

2. Unreasonable rejection 
of settlement

3. Claim is covered
4. Excess verdict

12

Breach of the Duty to Settle

Clear
x

Excess
Liability Damages
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Handling the Demand

Understand the legal framework (statutory and 
common law)

Evaluate information and information 
deficiencies 

Know how to respond



 Diary due dates
 Be proactive
 Gather information early
 Timely and prompt 

communications
 Fully inform insured
 Retain coverage counsel 

and take their advice
 Make an offer without 

waiting for a demand 
(some states)

 Comply with conditions
 Pursue risk transfer

14

Handling the Demand, cont.
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What is a “Safe Harbor”?

Two types of bad faith disputes:

• The Insurer does not want to settle

• Disagreement over settlement value

• Disagreement over coverage

• The Claimant does not want to settle

• Limits are too low in relations to the perceived recovery potential

• Increasing problem in light of recent verdict inflation
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What is a “Safe Harbor”?

Safe Harbors address conditions of acceptance

• The Insurer could unconditionally accept the demand within the timeframe set 
out in the demand

• Safe Harbors address the extent to which the Insurer can alter or not meet the 
requirements set out in the demand and still avoid extracontractual liability
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Safe Harbors based on Conditions of Coverage

Can the Insurer insist on a release of an Insured?

• Liability policies only cover an insured’s “legal obligation to pay”

• Payment that does not procure the satisfaction of some insured’s 
liability is not covered

• Contrast lack of release with modification of release contained in demand

• Inclusion of additional insureds

• Change in scope of release

• Demand for limited liability release

• Exception: Montana



“When it is reasonably clear that the amount required 
for a final settlement of all claims—including general 
damages reasonably shown to have been caused by 

the insured's conduct—exceeds policy limits, an 
insurer has a duty to pay policy limits to an injured third 

party, without conditioning such a payment on 
obtaining a release for its insured.

5

High County Paving, Inc. v. United Fire & Casualty Co.

398 Mont. 191, 201, 454 P.3d 1210, 1215 (2019)
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Safe Harbors based on Conditions of Coverage

Other potential conditions of coverage

• Insured’s payment of a retention or deductible

• Demand for insurer payment under indemnity for loss/reimbursement policy

• Demand for payment that raises potential of violating international sanctions
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Safe Harbors based on Medical Liens

Can the Insurer insist that the Claimant address or resolve medical liens?

• State hospital or medical lien statutes

• Apply to proceeds of tort action pursued by injured claimant

• Allow collection directly from tortfeasor or tortfeasor’s insurer

• Federal Medicare and Medicaid Secondary Payor provisions



“[W]e conclude that it is possible for an insurance company to 
create a “safe harbor” from liability under Holt and its 

progeny when (1) the insurer promptly acts to settle a case 
involving clear liability and special damages in excess of the 

applicable policy limits, and (2) the sole reason for the 
parties' inability to reach a settlement is the plaintiff's 
unreasonable refusal to assure the satisfaction of any 

outstanding hospital liens.

8

Southern General Insurance Co. v. Wellstar Health Systems, Inc.

315 Ga. App. 26, 31, 728 S.E.2d 488, 493 (2012)
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Safe Harbors based on inability to meet demand

How does an Insurer avoid extracontractual exposure when the demand 
includes requirements beyond its power?

• Multiple insurer situation

• Demand requires payment of policy limits by two different insurers

• Does this present an opportunity to settle?



“[W]e conclude that an insurance company faced with a 
demand involving multiple insurers can create a safe 
harbor from liability for an insured's bad faith claim 

under Holt by meeting the portion of the demand over 
which it has control, thus doing what it can to 

effectuate the settlement of the claims against its 
insured. 

10

Cotton States Mutual Insurance Co. v. Brightman

276 Ga. 683, 686, 580 S.E.2d 519, 522 (2003)
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Safe Harbors based on inability to meet demand

How does an Insurer avoid extracontractual exposure when the demand 
includes requirements beyond its power?

• Multiple insurer situation

• Demand requires payment of policy limits by two different insurers

• “Pound of flesh” demand

• Demand requires payment or other action by the Insured, such as 
dismissal of a counterclaim, an apology, non-disparagement, etc.

• Consent to settle provision

• Insurer is willing to settle, but insured isn’t



12

Safe Harbors based on Statute

Minimum Requirements for Policy Limits Demand

E.g., O.C.G.A. § 9-11-67.1

• Demand requirements:

• Must give 30 days from receipt of offer

• Adequately describe scope of demanded release

• Must include medical records

• Acceptance by written statement

• Limitations

• Applies only to pre-suit demands

• For bodily injury

• Arising out of use of a motor vehicle
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• Federal Rule of Civil Procedure 56

• No genuine dispute as to any material fact

• Moving party is entitled to judgment as a matter of law

• Evidence viewed in light most favorable to the non-moving party

• “Material” means the fact is necessary to disposition of the issue

• Evidence must be admissible



• It is ordinarily for the jury to decide whether an insurer 
unreasonably refused to settle
• Deary v. Progressive American Ins. Co., 536 F. Supp. 3d 1258 (S.D. 

Fla. 2021)

• Bad faith is determined under the totality of the circumstance
• Id.

• Insurer has a heavy burden of proving no jury could find 
unreasonable refusal to settle.  Id.



• Why are you filing for summary judgment? 
• To win in whole or in part?

• Really?

• To educate the judge
• To get a better read on the other side’s arguments

• Improper reasons for filing for summary judgment
• Delay trial
• Increase billings



• Have really good facts
• Very few of these cases involve real disputes over the law, but know the law
• When setting forth the facts limit the number you use
• The more complicated the case, the harder to win on summary judgment
• Encourage the other side to over-reach 

• Know your jurisdiction and your judge
• Are you in state court or federal court?
• Does the judge dislike granting summary judgment?
• Is the judge biased to one side?



• Kemper v. Equity Insurance Co., 396 F. Supp 3d 1299 (N.D. Ga. 
2019
• Auto accident case
• Georgia law on medical liens was crucial as it created a safe harbor



• Hallmark Insurance Co. v. Fannin, 2019 U.S. Dist. LEXIS 132717
• 2019 WL 3526504 (N.D. Ga. 2019)

• Another auto accident
• Demand letter was ambiguous and made very early in the process
• Summary judgment denied



• ACE Property & Casualty Ins. Co. v. Liberty Surplus Ins. Co., 
2018 U.S. Dist. LEXIS 241934; 2018 WL 11249930 (N.D. Ga.)
• Action between insurers arising out of explosion in apartment
• Failure to make unconditional offer of limits



• Ayala v. State Farm Mutual Auto Ins. Co., 2022 U.S. Dist. LEXIS 
168847; 2022 WL: 4299952 (D. Colo.)
• Auto Accident
• Plaintiff did not provide all necessary information
• Breach of cooperation clause



• Camacho v. Nationwide Mutual Ins. Co., 188 F. Supp. 3d 1331 
(N.D. Ga. 2016)
• Auto accident and insurer failed to settle
• Excess verdict
• Insurer’s basis for not settling was rejected by the jury



• Deary v. Progressive American Ins. Co., 536 F. Supp. 3d 1258 
(S.D. Fla. 2021)
• Auto accident case
• Insurer won on summary judgment
• Conclusion is most important part of the opinion



Thank you for attending this program
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