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Tips for Optimal Quality

Sound Quality
If you are listening via your computer speakers, please note that the quality 
of your sound will vary depending on the speed and quality of your internet 
connection.

If the sound quality is not satisfactory, you may listen via the phone: dial 
1-877-447-0294 and enter your Conference ID and PIN when prompted. 
Otherwise, please send us a chat or e-mail sound@straffordpub.com immediately 
so we can address the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality
To maximize your screen, press the ‘Full Screen’ symbol located on the bottom 
right of the slides. To exit full screen, press the Esc button.
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Continuing Education Credits

In order for us to process your continuing education credit, you must confirm your 
participation in this webinar by completing and submitting the Attendance 
Affirmation/Evaluation after the webinar. 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 
that you will receive immediately following the program.

For additional information about continuing education, call us at 1-800-926-7926 
ext. 2.
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Program Materials

If you have not printed the conference materials for this program, please 
complete the following steps:

• Click on the link to the PDF of the slides for today’s program, which is located 
to the right of the slides, just above the Q&A box.

• The PDF will open a separate tab/window.  Print the slides by clicking on the 
printer icon.
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What is an Information Request?
• Parts of a Request

– Recitation of EPA’s authority
– General Instructions
– Deadline
– Certification
– Contact information
– Appendices:

• Instructions for Confidential Business Information
• More detailed instructions and definitions
• Actual requests for information
• Certificate of mailing
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What is an Information Request?

– Compliance Tool
– Enforcement Tool

• Free Discovery
– Negotiation Tool
– Data Collection for Rulemaking 
– Additional Information in Support of NOV
– Developed by agency staff with agency legal support
– Typically coming from EPA regions.
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General Types of Requests from EPA 
• EPA's authority exists under each of the major 

federal statutes, i.e.
– Comprehensive Environmental Response Compensation, 

and Liability Act (CERCLA), 42 USC § 9604
– Clean Air Act (CAA), 42 U.S.C. §§ 7414, 7542
– Resource Conservation and Recovery Act (RCRA), 42 U.S.C. 

§ 6927
– Clean Water Act (CWA), 33 U.S.C. § 1318

• Each statute has its own specific authority 
parameters
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CERCLA Section 104(e)
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Clean Air Act Sections 114 and 208 
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RCRA Section 3007
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RCRA (cont.)

• The Agency has also issued RCRA 53013 Orders 
which contain, inter alia, requests for 
information.
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Clean Water Act Section 308
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Strategic Considerations
• What is EPA’s initial focus? 
• Who can help respond? 

– Engage early
– Form a response team
– Find your “responsible certifiers” 
– Communicate regularly
– Have a documentation strategy

• Are any third-parties (i.e. vendors) involved?
• Do not respond to oral requests 
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Strategic Considerations, cont.
• What is the level of potential liability directly 

related to the request? 
• “Is this the beginning of the end or the end of the 

beginning?”
– Is the problem potentially bigger than EPA indicates?
– Is the problem ongoing? 
– Assess and address ongoing compliance issues

• Should the client audit other client 
facilities/operations?

• Small Business Policy or Audit Policy

15



Strategic Considerations, cont.

Will your insurance cover this?

– Request may be equivalent to a “suit” under relevant 
law?
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Common Questions or Concerns
– Attorney Involvement 
– State Role
– Handling Deadlines
– Scope of Request and Potential Objections
– Drafting the Written Response
– Producing Documents
– A/C Privilege and Confidential Business Information
– Certification
– Follow-up
– Walkthroughs

17



Involve an Attorney (ASAP)

• When you get an “informal” information request 
from EPA, involve counsel.
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Information Request: State Role
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Practical Considerations: Deadline
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Practical Considerations: Deadlines

• Figure out as soon as possible if EPA’s deadline is 
impossible: 
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• Does the request require a 
large amount of hard copy 
document review?

• Does the request require 
information not kept in the 
ordinary course of business?

• Does the request require a 
large amount of client work 
product?



Practical Considerations: Deadlines
• Recent Guidance by EPA (2018) 

– Directs EPA personnel to provide a reasonable time 
for regulated entities to respond to information 
requests commensurate with the level of effort 
required to identify and gather data requested.

https://www.epa.gov/sites/production/files/2018-
11/documents/bestpracticesforcomplianceandenforcementrelatedinformation.pdf
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Practical Considerations: Deadlines

• You will need time for 
legal and technical 
review before 
responding.
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Practical Considerations: Deadlines

• Consider whether COVID-19 or a natural disaster 
make it impossible for your client to obtain 
information within the deadline.
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Information Request:  Scope

• Is the scope of the request “reasonable”?

• Courts have interpreted EPA’s authority broadly: 
– “The breadth of this statutory grant of authority is obvious. In our 

view, the statute’s sweep is sufficient to justify broad information 
disclosure requirements relating to the Administrator’s duties, as long 
as the disclosure demands which he imposes are ‘reasonable.’” NRDC 
v. EPA, 822 F.2d 104, 119 (D.C. Cir. 1987) (CWA case)

• Requests must pass the threshold test of 
reasonableness
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Information Request:  Scope
• Recent Guidance by EPA (2018) 

– Directs EPA personnel to consider whether certain 
information exists at the agency or is publicly available 
(compliance history, permit terms, financial 
information.

– Suggests that EPA personnel consider using a phased 
approach rather than asking for more information 
than is necessary

https://www.epa.gov/sites/production/files/2018-
11/documents/bestpracticesforcomplianceandenforcementrelatedinformation.pdf
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Information Request: Scope
Provide information from January 1, 1990 over $25,000:

• a list of all capital expenditures, include the approximate 
date of each project, a brief description, a breakdown of 
expenses, vendor information, and the fixed capital cost.

• copies of the capital appropriations requests justifying 
any expenditure for a capital project commenced.

• a list of all turnarounds since January 1, 1990, include 
the date each commenced, the restart date, and a brief 
description of work performed.

• permit applicability determinations, applications, 
communication with state or federal agencies
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Information Request: Scope
Since 2013, for each batch of fuel produced, provide:

• Type, volume, date, facility address, and process used

• All documents, including but not limited to product 
transfer documents, invoices, bills of lading, and 
shipping records for fuel with and without Renewable 
Identification Numbers

• List of all purchasers and distributors of the fuel, 
address, phone, email, and contact for each

• Names of persons in any way related with the production

• Each feedstock, intermediary, contact….and on and 
on….
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Information Request:  Scope
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Information Request:  Scope

• Request issued under CWA Section 308
• Requests information outside the scope of CWA
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Information Request:  Scope

Provide a list identifying 
each state permitted Well 
that you own or operate 
in EPA Region III and 
include the latitude and 
longitude for each Well 
and identify whether each 
well is actively being 
drilled, is completed, or is 
producing natural gas.

• Well is not defined.  
• What does Well mean? 

How do you determine 
this?  
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The Written Response

• Transmittal letter
• Certification
• Narrative Response for each question
• A short description of documents responsive to 

each question

32



The Written Response: Objections

• General objections:
– Attorney-client privilege or work product protection 
– Statute of limitations
– Exceeds statutory authority
– Overly broad or burdensome 
– Duplicative of other requests
– Not kept in regular course of business
– Attorney-client privilege / work product
– Information unavailable
– Calls for legal conclusion
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The Written Response: Objections

• Specific Objections: 

– If you are leaving out a piece of information regarding a 
specific request, have an objection ready

– Failure to define unclear terms, used best effort to 
reasonably interpret terms consistent with internal and 
industry standards

– Identify persons assisting with response
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The Written Response: Examples
• Definitions in requests differ from those in statute

– X objects that the definition of “release” is inconsistent 
with the definition of the term under CERCLA 

• X further specifically objects to the request as 
unreasonable in breadth and scope and overbroad 
because they are unlimited in time
• May call for legal conclusions
• May seek information protected by the attorney-client 

privilege, the attorney work product doctrine, or other 
applicable privilege
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The Written Response: Narratives

• For each question
– Be clear, concise, complete

• Explain data 
• Explain gaps
• Explain productions
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Productions: Planning and Execution
• Litigation/Investigation Hold 
• Set up a Team
• Get organized

– Schedule
– War room
– Files

• Conduct search
• Assemble for review
• Cull for response/not for EPA
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Producing documents

• You can only produce what you have
– Be knowledgeable about the types of records that are, 

and are not, available. 
– Discover any limitations or inaccuracies in your data.
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Producing documents

• Partial productions
• Rolling productions
• Format of production

– Hard drive
– During the pandemic: file-sharing sites may be 

acceptable.
• Keep a copy of any production

– Bates stamp produced documents
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A/C Privilege and CBI
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• Clearly Mark and Separate Documents
• EPA has authority to make CBI determinations

– Generally governed by: 40 C.F.R. 2.208
– CERCLA: 40 C.F.R. 2.310. 
– RCRA: must be consistent with 
18 § U.S.C. 1905
– CWA: 40 C.F.R. 2.302.
– CAA: 40 C.F.R. 2.301. 
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Information Request: Certification

• Under penalty of law
• Responsible Corporate Official
• Duty of reasonable inquiry
• Truthful
• Accurate
• Complete
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Information Request: Follow up
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Walkthroughs

• Generally environmental statutes allow for 
physical inspections

• EPA may want to ask a bunch of questions
• What should your response be?
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Summary Tips
• Promptly review, acknowledge receipt, request 

extension
• Document hold
• Organize a response team
• Don’t be afraid to negotiate with EPA
• Consider a qualified environmental consultant
• Assess insurance coverage and resources
• Respond timely
• Prepare an enforcement defense strategy
• Confirm receipt and track productions
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