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§ 507.060 R.S.Mo.

 Current through 101st General Assembly, Regular Session and the 2021 1st Extraordinary Session. 

LexisNexis® Missouri Annotated Statutes  >  Title 35. Civil Procedure and Limitations (Chs. 506 — 517)  
>  Chapter 507. Parties (§§ 507.010 — 507.230)  >  General Provisions (§§ 507.010 — 507.100)

§ 507.060. Persons having claims against plaintiff may be joined as defendants 
and required to interplead, when

1.  Persons having claims against the plaintiff or plaintiff’s insured may be joined as defendants and 
required to interplead when their claims are such that the plaintiff is or may be exposed to multiple liability, 
including multiple claims against the same insurance coverage. It is not ground for objection to the joinder 
that the claims of the several claimants or the titles on which their claims depend do not have a common 
origin or are not identical but are adverse to and independent of one another, or that the plaintiff avers that 
he is not liable in whole or in part to any or all of the claimants. A defendant exposed to similar liability may 
obtain such interpleader by way of cross-claim or counterclaim. The provisions of this section supplement 
and do not in any way limit the joinder of parties permitted in section 507.040.                      

2.  For purposes of this subsections 2 to 5 of this section, the term “plaintiff” means the insurer, or any entity 
which is subject to sections 537.700 to 537.756 or which provides risk management services to any public 
or private entity, of an insured person or entity subject to more than one claim arising out of any one 
incident or occurrence, but only when such claims total an amount in excess of the plaintiff’s total limits of 
coverage available for that one incident or occurrence.                      

3.  For purposes of this subsections 2 to 5 of this section, the term “claim” means all actual or potential 
claims against a plaintiff or plaintiff’s insured arising from the one incident or occurrence referred to in 
subsection 2 of this section.                      

4.  If, within ninety days after receiving the first offer of settlement or demand for payment by a claimant, a 
plaintiff files an action for interpleader under this section and the plaintiff timely deposits all of its applicable 
limits of coverage into court within thirty days of the court’s order granting interpleader, the plaintiff shall not 
be liable to any insured or defendant for any amount in excess of the plaintiff’s contractual limits of 
coverage in the interpleader or any other action, so long as the plaintiff defends all of its insureds in good 
faith from any claims or lawsuits for damages allegedly caused by the incident or occurrence for which the 
limits of coverage were paid into court, even after depositing its limits of coverage into court notwithstanding 
any policy provision releasing the plaintiff of its duty to defend any of the insureds. Any insured’s refusal of 
the plaintiff’s good faith defense shall not affect the plaintiff’s rights under this section.                      
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5.  Nothing in this section s hall require a release or dismissal of any claim for damages against any insured 
person or entity upon interpleader by an insurer of that person or entity.                       

6.  Nothing in this section shall be construed, expressly or by implication, to amend, modify, or abrogate 
any insured’s right to consent or control the defense or settlement of any claim as may be provided in any 
insurance contract.                      

History

L. 1943 p. 353 § 18; A.L. 2018 H.B. 1531, § A, eff. Aug. 28, 2018.

Annotations

LexisNexis® Notes

Notes

Amendment Notes

The 2018 amendment to this section by H.B. 1531 added the 1 designation; in the first sentence of 1, added “or 
plaintiff’s insured” and substituted “to multiple liability, including multiple claims against the same insurance 
coverage” for “to double or multiple liability”; and added 2 through 6.

Case Notes

Banking Law: Depository Institutions: Federal Savings Associations

Civil Procedure: Parties: Interpleaders: General Overview

Civil Procedure: Joinder of Claims & Remedies: General Overview

Civil Procedure: Remedies: Costs & Attorney Fees: General Overview

Governments: Legislation: Interpretation

Real Property Law: Financing: Mortgages & Other Security Instruments: General Overview



Page 3 of 5

§ 507.060 R.S.Mo.

Jonathan Stern

Banking Law: Depository Institutions: Federal Savings Associations

Interpleader by a savings and loan was upheld as correct on appellate review where the savings and loan had been 
threatened by a couple with a joint account with a lawsuit which could affect the disposition of the funds in its hands. 
Roosevelt Federal Sav. & Loan Ass'n v. First Nat'l Bank, 614 S.W.2d 289, 1981 Mo. App. LEXIS 2669 (Mo. Ct. App. 
1981).

Civil Procedure: Parties: Interpleaders: General Overview

An attorney, as a stakeholder, was entitled under Mo. Rev. Stat. § 507.060 and Mo. Sup. Ct. Rule 52.07 to 
reasonable attorney’s fees as part of his costs because he properly filed an interpleader where he had possession 
of his client’s funds and was exposed to a claim by his client’s lender. Production Credit Ass'n v. Bertram, 789 
S.W.2d 173, 1990 Mo. App. LEXIS 600 (Mo. Ct. App. 1990).

Provisions of Mo. Rev. Stat. § 507.060 allowing the joinder of defendants who have claims against the plaintiff 
supplement and do not in any way limit the joinder of parties permitted in Mo. Rev. Stat. § 507.040. Commercial 
Bank of St. Louis County v. James, 658 S.W.2d 17, 1983 Mo. LEXIS 400 (Mo. 1983).

The term “claims” in Mo. Rev. Stat. § 507.060 means claims maintainable in court or causes of action against the 
plaintiff; although the interpleader plaintiff need not set forth the defendants’ claims with as much accuracy as the 
claimants themselves would do, he must do more than merely state two conflicting claims have been made, and 
must state facts showing the nature of the claims. Commercial Bank of St. Louis County v. James, 658 S.W.2d 17, 
1983 Mo. LEXIS 400 (Mo. 1983).

Interpleader by a savings and loan was upheld as correct on appellate review where the savings and loan had been 
threatened by a couple with a joint account with a lawsuit which could affect the disposition of the funds in its hands. 
Roosevelt Federal Sav. & Loan Ass'n v. First Nat'l Bank, 614 S.W.2d 289, 1981 Mo. App. LEXIS 2669 (Mo. Ct. App. 
1981).

Because Mo. Rev. Stat. § 507.060 expanded the scope of interpleader and required that a party seeking 
interpleader aver that there are persons having claims against a party and that the party may be exposed to double 
liability, the trial court erred when it sustained a motion for summary judgment and dismissed an insurer’s petition 
for interpleader. General American Life Ins. Co. v. Wiest, 567 S.W.2d 341, 1978 Mo. App. LEXIS 2135 (Mo. Ct. 
App. 1978).

In an interpleader suit filed by a seller and an escrow agent to determine entitlement to the commission on a sale of 
a farm, the trial court’s award to the successful realtor, against the unsuccessful broker, of the seller’s attorney’s 
fees, charged against the fund, was not subject to Mo. Rev. Stat. § 507.060; interpleader was a suit in equity, and 
the realtors were entitled to the full commission. Mix v. Broyles, 567 S.W.2d 696, 1978 Mo. App. LEXIS 2112 (Mo. 
Ct. App. 1978).
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In an interpleader action filed by plaintiff insurance company to determine the ownership of insurance proceeds, a 
mortgagee’s purchase of a mortgaged building at a foreclosure sale for the full amount of the balance due on a 
mortgage note extinguished the mortgagor’s debt and terminated the mortgagee’s claim on the insurance proceeds 
on the building paid after the sale. Northwestern Nat'l Ins. Co. v. Mildenberger, 359 S.W.2d 380, 1962 Mo. App. 
LEXIS 683 (Mo. Ct. App. 1962).

The vital facts that are prerequisite to interpleader are that persons have claims against plaintiffs, and that those 
claims are of such nature that plaintiffs may be exposed to double liability. Security-Mutual Bank & Trust Co. v. 
Buder, 341 S.W.2d 782, 1960 Mo. LEXIS 589 (Mo. 1960).

Under Mo. Rev. Stat. § 507.060, plaintiffs were entitled to have their motion in the nature of a bill of interpleader 
sustained because they faced double liability when a decedent’s widow and the administrator of the decedent’s 
estate both had valid lawsuits against plaintiffs arising out of the same alleged negligence. Plaza Express Co. v. 
Galloway, 365 Mo. 166, 280 S.W.2d 17, 1955 Mo. LEXIS 569 (Mo. 1955).

Stockholders of a corporation failed to establish conduct by a railway company that called for the application of the 
doctrine of estoppel; therefore, the railway was permitted to proceed with its interpleader action. St. Louis S. R. Co. 
v. Meyer, 364 Mo. 1057, 272 S.W.2d 249, 1954 Mo. LEXIS 602 (Mo. 1954).

To sustain a stakeholder’s action for interpleader, each claimant need not assert a right to the entire fund. St. Louis 
S. R. Co. v. Meyer, 364 Mo. 1057, 272 S.W.2d 249, 1954 Mo. LEXIS 602 (Mo. 1954).

Civil Procedure: Joinder of Claims & Remedies: General Overview

Provisions of Mo. Rev. Stat. § 507.060 allowing the joinder of defendants who have claims against the plaintiff 
supplement and do not in any way limit the joinder of parties permitted in Mo. Rev. Stat. § 507.040. Commercial 
Bank of St. Louis County v. James, 658 S.W.2d 17, 1983 Mo. LEXIS 400 (Mo. 1983).

Civil Procedure: Remedies: Costs & Attorney Fees: General Overview

In an interpleader suit filed by a seller and an escrow agent to determine entitlement to the commission on a sale of 
a farm, the trial court’s award to the successful realtor, against the unsuccessful broker, of the seller’s attorney’s 
fees, charged against the fund, was not subject to Mo. Rev. Stat. § 507.060; interpleader was a suit in equity, and 
the realtors were entitled to the full commission. Mix v. Broyles, 567 S.W.2d 696, 1978 Mo. App. LEXIS 2112 (Mo. 
Ct. App. 1978).

Governments: Legislation: Interpretation
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The term “claims” in Mo. Rev. Stat. § 507.060 means claims maintainable in court or causes of action against the 
plaintiff; although the interpleader plaintiff need not set forth the defendants’ claims with as much accuracy as the 
claimants themselves would do, he must do more than merely state two conflicting claims have been made, and 
must state facts showing the nature of the claims. Commercial Bank of St. Louis County v. James, 658 S.W.2d 17, 
1983 Mo. LEXIS 400 (Mo. 1983).

Real Property Law: Financing: Mortgages & Other Security Instruments: General Overview

In an interpleader action filed by plaintiff insurance company to determine the ownership of insurance proceeds, a 
mortgagee’s purchase of a mortgaged building at a foreclosure sale for the full amount of the balance due on a 
mortgage note extinguished the mortgagor’s debt and terminated the mortgagee’s claim on the insurance proceeds 
on the building paid after the sale. Northwestern Nat'l Ins. Co. v. Mildenberger, 359 S.W.2d 380, 1962 Mo. App. 
LEXIS 683 (Mo. Ct. App. 1962).

Research References & Practice Aids

Hierarchy Notes:

Title 35, Ch. 507 R.S.Mo.

LexisNexis® Missouri Annotated Statutes
Copyright © 2021 Matthew Bender & Company, Inc., 
a member of the LexisNexis Group. All rights reserved.

End of Document
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  Caution
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Abstract & Title Guar. Co. v. Chi. Ins. Co.

United States Court of Appeals for the Seventh Circuit

January 19, 2007, Argued ; June 5, 2007, Decided 

No. 06-2588 

Reporter
489 F.3d 808 *; 2007 U.S. App. LEXIS 12999 **

ABSTRACT & TITLE GUARANTY COMPANY, 
INCORPORATED, Plaintiff-Appellant, v. CHICAGO 
INSURANCE COMPANY, Defendant-Appellee.

Prior History:  [**1]  Appeal from the United States 
District Court for the Southern District of Indiana, 
Indianapolis Division. No. 05 C 188. John Daniel Tinder, 
Judge.  

Abstract & Title Guar. Co. v. Chicago Ins. Co., 2006 
U.S. Dist. LEXIS 31081 (S.D. Ind., May 12, 2006)

Core Terms

insurer, interpleader, expenses, parties, summary 
judgment, Appeals, district court, policy limit, good faith, 
deposited

Case Summary

Procedural Posture
Appellant title company appealed from the order of the 
United States District court for the Southern District of 
Indiana which ruled in favor of appellee insurer on the 
company's allegations that the insurer breached its 
insurance contract by interpleading coverage limits and 
by not defending the title company in court. The 
company had also alleged bad faith.

Overview
The policy stated that claim expenses were included 
within the limits of liability. Claim expenses were fees 
charged by attorneys designated by the insurer and all 
other fees, costs, and expenses resulting from an 
investigation, adjustment, defense, and appeal of a 
claim. The title company argued that the insurer 
breached its contract in two ways: by paying the money 
to the court in an interpleader action and by not 
defending the claims. Thus, the case came down to the 
question of whether the deposit of the funds with the 
court constituted a payment of claim expenses. The 
definition of a claim expense was expansive in the 
instant policy. The insurer deposited the sum total of its 
financial obligations into the court's coffers for the 
purpose of satisfying the claims that were piling up 
against the title company. The court held that this plainly 
fell within the meaning of "costs or expenses resulting 
from the adjustment of a claim incurred by the insurer." 
Having paid its limit in claims expenses, the contract 
between the parties clearly instructed that the insurer 
was under no obligation to defend or to continue to 
defend the title company.

Outcome
The appellate court affirmed the decision of the district 
court granting summary judgment in favor of the insurer.
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LexisNexis® Headnotes

Civil Procedure > Appeals > Standards of 
Review > De Novo Review

Civil Procedure > Appeals > Summary Judgment 
Review > Standards of Review

Civil Procedure > ... > Summary 
Judgment > Burdens of Proof > Nonmovant 
Persuasion & Proof

Civil Procedure > ... > Summary 
Judgment > Entitlement as Matter of Law > General 
Overview

HN1[ ]  Standards of Review, De Novo Review

An appellate court reviews an entry of summary 
judgment de novo. The appellate court views all facts 
and draw all inferences in the light most favorable to the 
non-moving party. Summary judgment is appropriate 
where the evidence before the court indicates that there 
are no genuine issues of material fact and the moving 
party is entitled to judgment as a matter of law.

Civil Procedure > Preliminary 
Considerations > Federal & State 
Interrelationships > General Overview

HN2[ ]  Preliminary Considerations, Federal & State 
Interrelationships

Regarding a question of state law when the highest 
court in the state has not spoken, the United States 
Court of Appeals for the Seventh Circuit must attempt to 
predict how it believes the state court would decide. The 

Seventh Circuit looks to decisions of intermediate 
appellate courts in the state for persuasive guidance in 
that endeavor.

Insurance Law > ... > Policy 
Interpretation > Ambiguous Terms > Construction 
Against Insurers

Insurance Law > Claim, Contract & Practice 
Issues > Policy Interpretation > Plain Language

HN3[ ]  Ambiguous Terms, Construction Against 
Insurers

In Indiana, when an insurance contract is clear and 
unambiguous, the language therein must be given its 
plain meaning. On the other hand, where there is 
ambiguity, insurance policies are to be construed strictly 
against the insurer and the policy language is viewed 
from the standpoint of the insured.

Insurance Law > Liability & Performance 
Standards > Bad Faith & Extracontractual 
Liability > Elements of Bad Faith

HN4[ ]  Bad Faith & Extracontractual Liability, 
Elements of Bad Faith

The good faith requirement under Indiana law prevents 
an insurer from (1) making an unfounded refusal to pay 
policy proceeds; (2) causing an unfounded delay in 
making payment; (3) deceiving the insured; and (4) 
exercising any unfair advantage to pressure an insured 
into a settlement of his claim. A finding of bad faith 
requires evidence of a state of mind reflecting dishonest 
purpose, moral obliquity, furtive design, or ill will.

Counsel: For ABSTRACT & TITLE GUARANTY 
COMPANY, INCORPORATED, Plaintiff - Appellant: 

489 F.3d 808, *808; 2007 U.S. App. LEXIS 12999, **1
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John J. Moore, STARK, DONINGER & SMITH, 
Indianapolis, IN USA.

For CHICAGO INSURANCE COMPANY, Defendant - 
Appellee: Daniel P. Byron, MCHALE, COOK & WELCH, 
Indianapolis, IN USA; Laura S. Reed, RILEY, BENNETT 
& EGLOFF, Indianapolis, IN USA.  

Judges: Before RIPPLE, KANNE, and SYKES, Circuit 
Judges.  

Opinion by: KANNE

Opinion

 [*809]  KANNE, Circuit Judge. This diversity case 
comes to us after entry of summary judgment in favor of 
the defendant. The plaintiff appeals. For the reasons set 
forth below, we affirm.

I. BACKGROUND

Abstract & Title Guaranty (ATG) provided services in 
connection with real estate transactions. It obtained an 
errors and omissions policy from Chicago Insurance 
Company (CIC) covering the period from November 
2001 to December 2002. ATG fell in with a company 
called Royal  [*810]  Haven Builders and its principal 
Eric Tauer. This turned out to be a tremendously bad 
business decision. It appears that as Royal Haven 
began a long decline into bankruptcy, fraud, and [**2]  

check kiting, 1 an employee of ATG had started slipping 

funds intended for third parties under the table directly 

1 Although not directly relevant to this insurance dispute, we 
note that Tauer was recently sentenced to a substantial prison 
term for his role in various criminal aspects related to this 
mess. United States v. Tauer, No. IP05-CR-0028-01 (S.D. Ind. 
Apr. 18, 2007).

to Royal Haven. That same employee also failed to look 
after other interests of parties to whom ATG owed 
contractual and fiduciary duties in these complex real 
estate development deals. Not surprisingly, some of 
those who had been defrauded by Royal Haven and the 
complicit ATG employee took notice when millions of 
dollars worth of deals went sour.

In September 2002, ATG first notified CIC about "an 
incident(s)" that had been brought to their attention 
within the last few weeks. The initial dialog between 
ATG and CIC was predictable. There was some 
discussion of whether the "incident(s)" would count as a 
single claim or multiple claims. [**3]  CIC conducted 
some investigation of the coverage, the facts of the 
case, and policy exclusions. But it was not long before 
ATG was indicating that there might be hundreds of 
claims forthcoming. Over the next few months, CIC 
apparently began to sense that claimants were circling 
ATG much like stick-wielding children around a pinata. 
By the spring of 2003, there were nearly one hundred 
claims pending against ATG, totaling over $ 15 million. 
And then the lawsuits started.

In April 2003, as ATG started getting served with legal 
complaints, CIC came to the realization that the value of 
the eventual claims against ATG was going to dwarf 
CIC's potential maximum liability. So CIC filed an 
interpleader action in the federal district court and 
deposited with the court an amount equal to its limit of 
coverage. Chicago Ins. Co. v. Abstract & Title Guar., 
Inc., No. 1:03-CV-0590 (S.D. Ind.). As ATG was facing 
looming deadlines in the various state court causes of 
action, CIC advised ATG to hire counsel of their 
choosing and seek payment of those legal fees out of 
the interpleaded policy limits. Eventually the district 
court disbursed the deposited funds to the various 
claimants in accordance [**4]  with a settlement 
agreement. As part of that settlement agreement, ATG 
received $ 120,500 (the largest share of any claimant). 

489 F.3d 808, *808; 2007 U.S. App. LEXIS 12999, **1
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The remainder was divvied up among seven other 
claimants.

ATG then brought the present action in state court 
against CIC, alleging that CIC had breached its 
insurance contract by interpleading the coverage limits 
and by not defending ATG in court. ATG also alleged 
that CIC had failed to deal in good faith. CIC removed 
the case to the federal district court. The parties brought 
cross-motions for summary judgment, and on May 12, 
2006, the district court entered summary judgment in 
favor of CIC. This appeal followed.

II. ANALYSIS

HN1[ ] We review an entry of summary judgment de 
novo. Omega Healthcare Investors, Inc. v. Res-Care, 
Inc., 475 F.3d 853, 857 (7th Cir. 2007). We view all facts 
and draw all inferences in the light most favorable to the 
non-moving party. Id. Summary judgment is appropriate 
where the evidence before the court indicates that there 
are no genuine issues of material fact and the moving 
party is entitled to judgment as a matter of law. Id.

 [*811]  The relevant terms of the insurance policy that 
are now at the heart of this [**5]  dispute can be 
summarized as follows. The policy set a $ 500,000 limit 
of liability, both in the aggregate and for each individual 
claim. The policy stated that claim expenses are 
included within the limits of liability. Claim expenses are 
defined in the contract to include:

Fees charged by (an) attorney(s) designated by 
[CIC] and all other fees, costs, and expenses 
resulting from the investigation, adjustment, 
defense, and appeal of a Claim, suit or proceeding 
arising in connection therewith, if incurred by [CIC], 
or by [ATG] with written consent of [CIC] Policy P 
VII.

Finally, CIC also had a contractual "right and duty to 

defend" any suit against ATG, and the contract provided 
that CIC "at its option, shall select and assign defense 
counsel." Policy P I. But CIC did not have a duty "to 
defend or continue to defend after the applicable limit of 
[CIC's] liability [had] been exhausted by the payments of 
judgments, settlements, Damages or Claim Expenses, 
as applicable." Id.

ATG argues that CIC breached its contract in two ways: 
by paying the money to the court in the interpleader 
action and by not defending the claims. HN2[ ] This is 
a question of state law, and [**6]  when the highest court 
in the state has not spoken we must attempt to predict 
how we believe that court would decide. State Farm 
Mut. Auto Ins. Co. v. Pate, 275 F.3d 666, 669 (7th Cir. 
2001). We look to decisions of intermediate appellate 
courts in the state for persuasive guidance in that 
endeavor. Id. The parties have not identified for us, nor 
is the court able to locate, controlling Indiana Supreme 
Court precedent on this question.

However, while this case was pending the Indiana Court 
of Appeals decided a similar question in Mahan v. Am. 
Standard Ins. Co., 862 N.E.2d 669 (Ind. Ct. App. 2007). 
In Mahan, an automobile insurer faced a situation where 
the number and value of potential claims against the 
insured might have exceeded the insurer's total liability. 
Id. at 674. The policy included a clause that shifted the 
burden to defend or settle onto the insurer, but the 
contract also included a clause that disavowed any duty 
to defend after the limits of liability had been paid. Id. at 
671. As the claims started to loom, the insurer initiated 
an interpleader action and deposited with the court the 
total sum [**7]  of its liability under the policy. Id. at 671-
72. The court eventually divided the funds amongst the 
injured parties. Id. at 672. The insured counter-claimed 
against the insurer alleging breach of contractual duties 
to defend and bad faith. Id. at 672-73.

On nearly identical facts to this case, the Indiana Court 

489 F.3d 808, *810; 2007 U.S. App. LEXIS 12999, **4
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of Appeals held in Mahan that there was no breach of 
contract for interpleading and failing to defend. Id. at 
676-77. This appears to resolve the question of whether 
Indiana law allows the use of interpleader as a method 
of paying the policy limits. But the court rested its 
"failure to defend" decision on additional grounds that 
are not present here: in Mahan, the insurer interpleaded 
before the first lawsuit was filed against the insured. Id. 
In this case, ATG had already been served a complaint 
before CIC filed the interpleader. Id. The question 
before us is whether this difference should lead us to a 
result that is contrary to Mahan. On the basis of the 
language of the contract, we conclude that it should not.

HN3[ ] In Indiana, when an insurance contract "is clear 
and unambiguous, the language [**8]  therein must be 
given its plain meaning. On the other hand, where there 
is ambiguity, insurance policies are to be  [*812]  
construed strictly against the insurer and the policy 
language is viewed from the standpoint of the insured." 
Beam v. Wausau Ins. Co., 765 N.E.2d 524, 528 (Ind. 
2002) (citing Bosecker v. Westfield Ins. Co., 724 N.E.2d 
241, 244 (Ind. 2000); Am. States Ins. v. Kiger, 662 
N.E.2d 945, 947 (Ind. 1996); Allstate Ins. Co. v. Boles, 
481 N.E.2d 1096, 1101 (Ind. 1985) (internal quotations 
omitted)).

This all comes down to the question of whether the 
deposit of the funds with the court constitutes a payment 
of claim expenses. If it is, then CIC has exhausted its 
obligations under the contract. ATG indicates in its reply 
brief that perhaps CIC owed more than $ 500,000. 
Appellant's Reply Br. at 7-8. This argument was not 
raised below, nor was it raised in ATG's initial brief. 
Arguments that first appear in a reply brief are deemed 
forfeited. Carter v. Tennant Co., 383 F.3d 673, 679 (7th 
Cir. 2004). The definition of a claim expense is 
expansive in this contract. We repeat the relevant part: 
"all other [**9]  fees, costs, and expenses resulting from 
the investigation, adjustment, defense, and appeal of a 

Claim, suit or proceeding arising in connection 
therewith, if incurred by [CIC]." CIC deposited the sum 
total of its financial obligations into the court's coffers for 
the purpose of satisfying the claims that were piling up 
against ATG. There can be few actions that would fall 
more plainly within the meaning of "costs [or] expenses 
resulting from the . . . adjustment . . . of a claim . . . 
incurred by CIC." We see nothing ambiguous about this 
language, despite the parties' best efforts at 
obfuscation. Having paid its limit in claims expenses, the 
contract between the parties clearly instructs that CIC 
was under no obligation to defend or to continue to 
defend ATG. Indeed, the contract even goes so far as to 
allow CIC, if already actively defending ATG, to throw 
up their hands and not "continue" any longer. In light of 
such strong language, we would be hard pressed to 
read this contract to require CIC to both defend the suits 
and pay to its full limits.

The appellant cites to a handful of cases from other 
jurisdictions that have held insurers on the hook to 
defend their insured parties [**10]  above and beyond 
interpleading the policy limits. Appellant's Br. at 15-16. 
We recognize that there is significant disparity among 
jurisdictions in resolving this question, and that 
questions of policy might lead a state to require insurers 
to defend above and beyond interpleading. See, e.g., J. 
Kraut, Liability Insurer's Duty to Defend Action against 
an Insured After Insurer's Full Performance of its 
Payment Obligations under Policy, 27 A.L.R.3d 1057. 
As CIC notes, many of the cases cited by ATG involved 
contracts, unlike this contract, that did not specifically 
allow the insurer to terminate defense upon full 
payment. Appellee's Br. at 18-19. Although the citation 
to those cases from other jurisdictions is informative, the 
cases lose much of their persuasive power in light of the 
recent holding in Mahan where the Indiana Court of 
Appeals did allow an insurer to walk away after 
interpleading. We have nothing before us to indicate 

489 F.3d 808, *811; 2007 U.S. App. LEXIS 12999, **7
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that this decision by the Indiana Court of Appeals is not 
an accurate prediction of how the Indiana Supreme 
Court would hold on this question of law.

In summary, a jurisdiction might choose to have a law 
that prevents an insurer [**11]  from interpleading the 
policy limit. Such a law might require that insurers pay 
claims one at a time in the order that they are filed, or 
perhaps find some other way to prioritize the claims. 
Some jurisdictions have chosen such a rule of law, but 
the Indiana Court of Appeals in Mahan indicates that 
Indiana is not one of them. Furthermore, a company 
might choose to  [*813]  buy an insurance policy that 
requires the insurer to defend even after the policy limits 
are met, or to prioritize legal fees so that they are paid 
before other claim expenses and damages. ATG did not 
choose to buy such a policy, but instead asks the courts 
to write that requirement into its contract after the fact. 
We decline to do so. In light of these facts, we agree 
that summary judgment in favor of CIC was proper on 
the question of breach of contract.

ATG also argues that CIC has breached its duty of good 
faith throughout these proceedings. HN4[ ] The good 
faith requirement under Indiana law prevents an insurer 
from "(1) making an unfounded refusal to pay policy 
proceeds; (2) causing an unfounded delay in making 
payment; (3) deceiving the insured; and (4) exercising 
any unfair advantage to pressure an insured into a 
settlement [**12]  of his claim." Erie Ins. Co. v. Hickman, 
622 N.E.2d 515, 519 (Ind. 1993). We find ourselves, 
once again, instructed by the recent decision in Mahan. 
On nearly identical facts, the court held that the insurer 
did not breach its duty of good faith because the insurer 
had a rational reason for filing the interpleader. A finding 
of bad faith "requires evidence of a state of mind 
reflecting dishonest purpose, moral obliquity, furtive 
design, or ill will." Mahan, 862 N.E.2d at 677 (citing 
Colley v. Ind. Farmers Mut. Ins. Group, 691 N.E.2d 
1259, 1261 (Ind. Ct. App. 1998)). There, like here, "after 

investigating the facts and circumstances surrounding 
the accident, [the insurer] determined that [the insured] 
was [liable], and . . . most likely would be subject to 
multiple claims, the total of which would meet, if not 
exceed, the limits of the policy . . . . [The insurer] did not 
breach its duty of good faith." Mahan, 862 N.E.2d at 
677. We see no evidence that leads us to a contrary 
conclusion in this case.

III. CONCLUSION

For the forgoing reasons, we AFFIRM the decision of 
the district court granting summary [**13]  judgment in 
favor of Chicago Insurance Company.  

End of Document
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Case Summary

Procedural Posture
In a consolidated case, plaintiff injured passengers 
sought review of a decision of the Harper District Court 
(Kansas), which directed defendant, insurer of 
defendant driver, to pay a certain sum together with 
interest thereon into court to be distributed pro rata in 
satisfaction of judgments obtained by the passengers. 
The passengers claimed it was error for the trial court to 
reduce the amount from the insurer based on previous 

settlements.

Overview
After an accident in which the passengers were injured, 
the insurer offered to settle all claims. The insurer 
settled claims with two passengers and submitted to the 
trial court that only the balance of the policy limits 
should be made on the judgments obtained by the three 
remaining passengers. The trial court agreed, and the 
passengers appealed. The court affirmed. Once the 
insurer stepped into the negotiations between the driver, 
its insured, and the passengers, it had to exercise due 
care to protect the rights of the driver. The insurer 
placed itself in the position of agent of the driver to settle 
the claims or to defend if a settlement could not be 
worked out. The insurer was exercising absolute good 
faith in making the settlements. The settlement of two of 
five claims that arose out of the accident was not 
contrary to public policy as against the three claimants 
who reduced their claims to judgment. The insurer did 
what it was bound to do under the policy, and the trial 
court did not err in its order that the remaining policy 
limits be divided pro rata among the passengers 
because that was all that was remaining after the 
compromise and settlement of the first two claims.

Outcome
The judgment of the trial court was affirmed.
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LexisNexis® Headnotes

Insurance Law > ... > Business 
Insurance > Commercial General Liability 
Insurance > Duty to Defend

HN1[ ]  Commercial General Liability Insurance, Duty 
to Defend

An insurer is liable if it negligently conducts or refuses to 
conduct such defense for an insured to the full amount 
of the insured's resulting loss even if that amount 
exceeds the limits of the policy.

Civil Procedure > Parties > Intervention > General 
Overview

Insurance Law > ... > Business 
Insurance > Commercial General Liability 
Insurance > Duty to Defend

Insurance Law > Claim, Contract & Practice 
Issues > Fiduciary Responsibilities

HN2[ ]  Parties, Intervention

An insurer is under a duty imposed by law to exercise 
due care not to injure the insured's rights in what it does.

Insurance Law > Liability & Performance 
Standards > Good Faith & Fair Dealing > General 
Overview

Insurance Law > ... > Directors & Officers Liability 
Insurance > Insured & Insurer 
Obligations > Settlements

HN3[ ]  Liability & Performance Standards, Good Faith 
& Fair Dealing

An insurance company in the settlement of claims 
should be held to that degree of care and diligence 
which a man of ordinary care and prudence should 
exercise in the management of his own business.

Business & Corporate Law > ... > Duties & 
Liabilities > Care, Good Faith & Reasonable 
Skill > Duty of Care & Reasonable Skill

Business & Corporate Law > Agency 
Relationships > Fiduciaries > General Overview

Business & Corporate Law > Agency 
Relationships > Fiduciaries > Fiduciary Duties

Business & Corporate Law > ... > Duties & 
Liabilities > Care, Good Faith & Reasonable 
Skill > General Overview

Business & Corporate Law > ... > Duties & 
Liabilities > Care, Good Faith & Reasonable 
Skill > Duty of Good Faith

Governments > Fiduciaries

Insurance Law > ... > Directors & Officers Liability 
Insurance > Insured & Insurer 
Obligations > Settlements

Insurance Law > Claim, Contract & Practice 
Issues > Fiduciary Responsibilities

Insurance Law > Liability & Performance 
Standards > Good Faith & Fair Dealing > Agents & 
Brokers

Insurance Law > ... > Business 
Insurance > Commercial General Liability 
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Insurance > Conflicts of Interest

HN4[ ]  Care, Good Faith & Reasonable Skill, Duty of 
Care & Reasonable Skill

When there is a conflict of interest where an insurer 
defends the action or settles the claims against its 
insured, there is a mutual fiduciary relationship between 
the parties equal to that of a principal and agent 
relationship whereby each owes the other the duty to 
exercise reasonable care in conducting the defense or 
settlement.

Insurance Law > ... > Business 
Insurance > Commercial General Liability 
Insurance > Duty to Defend

Insurance Law > ... > Commercial General Liability 
Insurance > Obligations of Parties > Settlements

HN5[ ]  Commercial General Liability Insurance, Duty 
to Defend

Injured parties have only those rights possessed by the 
insured had he paid the claims or judgments and the 
insurer is entitled to assert any defense against the 
injured persons which it could assert against the 
insured.

Syllabus

SYLLABUS BY THE COURT

1. Insurance -- Automobile Insurance -- Settlement with 
Injured Persons by Insurer -- Effect.  The record is 
examined in a consolidated action wherein judgments 
by three out of five plaintiffs for personal injuries arising 
out of a two car collision had been obtained against a 
common defendant.  Prior to trial or judgments actions 

of the other two plaintiffs were compromised and settled 
by defendant's insurance carrier for less than the policy 
limits of $ 5,000 per person, or $ 10,000 per accident.  
The insurance carrier requested an order of the trial 
court to determine how the remaining balance of its 
policy limits should be applied to the three judgments.  
As is more fully set out in the opinion, it is held, the trial 
court did not err in ordering the balance of $ 2,000 with 
interest thereon at six percent paid into court to be pro 
rated among the three judgments.

2. Insurance -- Policy Provisions -- Construction.  The 
terms of an insurance policy will be construed in their 
plain, ordinary and usual sense.

3. Insurance -- Automobile Insurance --  [***2]   Bad 
Faith in Defending Action -- Liability.  The insurer of a 
liability or an indemnity insurance policy shall be liable 
for the full amount of its insured's resulting loss, even if 
that amount exceeds the limits of the policy, for 
negligence or bad faith in defending or settling actions 
against such insured.

4. Insurance -- Settlement of Claims -- Degree of Care 
Required.  In the settlement of claims an insurance 
company shall be held to that degree of care and 
diligence which a man of ordinary care and prudence 
shall exercise in the management of his own business.

5. Insurance -- Defense and Settlement of Claims -- 
Relationship and Obligations of Insured and Insurer.  
Because of possible conflict of interest between an 
insurance company and its insured in the defense or 
settlement of claims against the insured there is a 
mutual fiduciary relationship whereby each owes the 
other the duty to exercise reasonable care in conducting 
such defense or settlement.  

Counsel: Paul R. Wunsch, of Kingman, argued the 
cause, and Dalton T. Holland, of Harper, and Charles H. 
Stewart, of Kingman, were with him on the briefs for the 
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appellants.

J. B. Patterson, of Wichita,  [***3]  argued the cause, 
and A. W. Hershberger, Richard Jones, Wm. P. 
Thompson, H. E. Jones, Jerome E. Jones, and William 
E. Palmer, all of Wichita, were with him on the briefs for 
the appellees.  

Judges: The opinion of the court was delivered by Robb, 
J.  Hall, J., not participating.  

Opinion by: ROBB 

Opinion

 [*486]   [**825]  This is an appeal by three plaintiffs in a 
consolidated case from an order of the trial court 
directing an insurance carrier of the common defendant 
to pay a certain sum together with interest thereon into 
court to be distributed pro rata in satisfaction of 
judgments obtained by the plaintiffs.  The parties will 
continue to be denominated as stated above.

Our attention is first directed by the insurance carrier to 
its contention that plaintiffs are not entitled to the relief 
they are seeking.  While this was not pursued to any 
great length we do not want to ignore it and will give it 
brief attention.  The insurance carrier voluntarily entered 
its appearance, as will be set out more fully in 
subsequent portions hereof, and the trial court made a 
final order which in substance disposed of any further 
claims of plaintiffs  [*487]  just the same as though there 
had [***4]  been an execution and garnishment issued 
on the judgment against the defendant.

Originally there were five claims for damages for 
personal injuries arising out of a collision on October 20, 
1953, between the station wagon in which the claimants 
were passengers and a truck driven by the defendant.  

Before any actions were filed, the insurance carrier in a 
letter dated September 23, 1954, notified all parties of 
its undisputed $ 10,000 maximum liability under 
defendant's policy and although it did not admit any 
liability on the part of defendant, it offered to pay $ 
10,000 in settlement of all claims for personal injuries 
arising from the collision. The letter then further stated,

"In order to do this, of course, it will be necessary that all 
of the various claimants agree concerning the division of 
the $ 10,000 among them."

The insurance carrier at the same time also notified 
defendant of this offer to the claimants.

As soon thereafter as possible the five claimants filed 
separate actions against Paul P. Conrady in the 
following sequence: Eldred E. Fisher, Hazel Bennett, 
Muriel Childs, Edith Reida, and Kenneth Ray Graves.  
The Fisher and Graves' cases were consolidated in a 
pretrial [***5]  proceeding but the other three plaintiffs 
refused to consolidate at that time.  The attorneys for 
Fisher and Graves submitted offers to settle their cases 
for $ 4,000 each.  The insurance carrier relayed thisoffer 
to the defendant and his attorney, direction to settle on 
that basis was immediately given, the insurance carrier 
paid $ 4,000 in each case, full releases were obtained 
and journal entries of dismissal with prejudice were filed 
therein.

Later the three cases here under consideration were 
consolidated and final judgment was obtained in the 
Bennett case for $ 6,953.24, in the Childs' case for $ 
8,529.40, and in the Reida case for $ 4,142.64.  No 
appeals were taken from those judgments.

Subsequently the insurance carrier entered an 
appearance and requested direction by the trial court as 
to the manner in which payment of the $ 2,000 balance 
of its policy limits should be made on the judgments for 
the reason that the same exceeded such policy limits.

180 Kan. 485, *485; 305 P.2d 823, **823; 1957 Kan. LEXIS 231, ***2
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Plaintiffs filed an answer thereto wherein they denied 
that the balance in the insurance carrier's hands was $ 
2,000 and stated that the three plaintiffs were entitled to 
a division of the policy limits of $ 10,000; that any 
payments [***6]  made were made without legal or 
contractual authority, they were not binding on these 
plaintiffs, and  [*488]  the insurance carrier was not 
entitled to any credit therefor because (1) such 
settlements constituted equitable preference and were 
contrary to public policy (2) there was no authorization 
under the policy to so settle and if there existed such 
authority the terms were not complied with (3) such 
settlements were not made in good faith (4) there was 
no legal authority to settle less than all of the multiple 
claims or to take into account against plaintiffs' 
judgments compromised claims not reduced to 
judgment because judgments of plaintiffs have priority 
over other claims not reduced to judgment and (5) such 
settlements were made to defeat these plaintiffs, they 
were  [**826]  excessive and were out of proportion in 
view of the policy limits.

The answer further alleged that in view of the original 
offer by the insurance carrier before any actions were 
filed, plaintiffs should have been advised of such 
settlements as otherwise the insurance carrier would 
have no right to have credit against its original policy 
limits; if plaintiffs' judgments did not have priority 
then [***7]  there should be an apportionment of the $ 
10,000 among all those involved in the collision as their 
respective claims or judgments were in ratio to the total 
amount of claims and judgments against the defendant; 
and finally, the interest to be ordered paid should be at 
the rate of six percent on $ 10,000 rather than on $ 
2,000.

A hearing was held wherein oral testimony and exhibits 
were presented but only those elements needed will be 
narrated here.  The $ 2,000 together with an additional 
amount to satisfy interest thereon and the court costs in 

the cases now being considered were paid by the 
insurance carrier in compliance with the trial court's 
order so to do.  Plaintiffs appealed and raise a number 
of specifications of error but the concrete question 
involved is whether the trial court erred in giving credit to 
the insurance carrier for the $ 8,000 paid out in 
settlement of the claims of Fisher and Graves or, stated 
in another way, they contend it was error to conclude 
that only $ 2,000 should be distributed toward 
satisfaction of plaintiffs' judgments.

The policy was a standard type providing for bodily 
injury liability limits of $ 5,000 for each person and $ 
10,000 for each [***8]  accident with the further standard 
provision that the company shall:

". . . (a) defend any suit against the insured alleging 
such injury . . . and seeking damages on account 
thereof . . . butthe company may make such 
investigation, negotiation and settlement of any claim or 
suit as it deems expedient. . . ."

 [*489]  While it is not conceded, there is nothing in the 
record which controverts the statement by the insurance 
carrier that the claims in the two cases which were 
settled exceeded the settlement figure of $ 4,000 for 
each one.  There can be no dispute that under the terms 
of the policy when those terms are construed in their 
plain, ordinary and usual sense, the insurance carrier 
could make settlement of the claims as it deemed 
expedient. ( Saul v. Saint Paul-Mercury Indemnity Co., 
173 Kan. 679, Syl. para. 6, 250 P. 2d 819.)

As to the duty of the insurance carrier to settle in such 
an instance as that which confronts us here, no Kansas 
authority has been cited on the specific point and our 
research has revealed none.  However, the question of 
the duty of an insurer to defend actions against its 
insured has been determined in keeping with the 
general if not the [***9]  universal weight of authority 
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which makes HN1[ ] the insurer liable if it negligently 
conducts or refuses to conduct such defense for the 
insured to the full amount of the insured's resulting loss 
even if that amount exceeds the limits of the policy.  ( 
Anderson v. Surety Co., 107 Kan. 375, 191 Pac. 583, 21 
A. L. R. 761, anno. 766, cited in 131 A. L. R. 1511.) In 
the Anderson case this court said:

"The opinion of the United States circuit court of appeals 
is also reported in 17 N. C. C. A. 1068, where a note is 
found on the 'liability of indemnity insurance company 
for negligence or bad faith in defending or settling action 
against insured.' (See, also, G. and M. L. M. Co. v. E. L. 
A. Cor., 117 Iowa, 180, 90 N.W. 616.)" (p. 378.)

In the above-mentioned volume 17 of Negligence and 
Compensation Cases Annotated at page 1068 we find 
the action referred to was by an insured to recover 
against the insurer an excess of the limits of the policy, 
and it was there said:

"The claim is that, having actively intervened in the 
defense of the suit and in the settlement thereof, it [the 
 [**827]  insurer] HN2[ ] was under a duty imposed by 
law to exercise due care not to injure the plaintiff's 
rights [***10]  in what it did; and we so hold." (p. 1091.)

Thus we see that once the insurer steps into the 
negotiations between its insured and an injured 
claimant, due care must be exercised by the insurer to 
protect the rights of the insured. The insurer here had 
taken part in the negotiations at all times from almost 
immediately after the accident and continuing through to 
the present appeal.  At every step the insurer was 
exercising due care to protect the rights of its insured 
and we cannot say, as plaintiffs advocate, that it should 
now be penalized for so doing.  In this connection see, 
also, 5 Couch on Insurance, § 1175f where the  [*490]  
change in attitude of courts is shown and discussed.  In 
volume 2, 1945 Cumulative Supplement to Couch on 

Insurance, § 1175f, we find a statement which sets up a 
good yardstick for determining the degree of due care 
necessary in such a situation.  The statement reads:

HN3[ ] "An insurance company in the settlement of 
claims should be held to that degree of care and 
diligence which a man of ordinary care and prudence 
should exercise in the management of his own 
business." (p. 1355.)

Automobile insurance policies, like other liability or 
indemnity policies,  [***11]  reserve to the insurer final 
approval or rejection of a compromise for the policy 
limit, or less, of a claim or action for an amount in 
excess of such limit.  The earlier rule placed no duty on 
the insurer to consider the rights of the insured in such a 
decision but the more commonly accepted rule in all 
jurisdictions now is that the insurer is bound to give 
some consideration to the insured's interest.  Whether 
such consideration has been given is measured by the 
"good faith test" or the "negligence test" and has 
resulted in a wide variation in the decisions determining 
the liability of the insurer to the insured. Some 
authorities say that in the absence of actual fraud or 
misrepresentation the insurer is entitled to regard its 
own interest as paramount, a middle group holds that 
equal consideration must be given, while the view at the 
other extreme is that where there is a conflict of interest, 
that of the insured must be given priority.  The more 
recent decisions have given weight to the negligence 
theory in determining whether good faith was the 
motivating element in the approval or rejection of a 
compromise offer so as to coalesce the two tests.  (5A 
Am. Jur., Automobile Insurance,  [***12]  § 113, et seq.; 
45 C. J. S., Insurance, § 936b.) Because of the 
aforementioned HN4[ ] conflict of interest where an 
insurer defends the action or settles the claims against 
its insured, there is a mutual fiduciary relationship 
between the parties equal to that of a principal and 
agent relationship whereby each owes the other the 

180 Kan. 485, *489; 305 P.2d 823, **826; 1957 Kan. LEXIS 231, ***9
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duty to exercise reasonable care in conducting the 
defense or settlement. (29 Am. Jur., Insurance, §§ 
1077, 1079.) An interesting and pertinent annotation in 
connection with what has been herein stated is to be 
found in Best Building Co. v. Employers' L. Assur. Corp., 
247 N. Y. 451, 160 N. E. 911, 71 A. L. R. 1464, anno. 
1467, 1485e.

Applying the above principles to our present case, it 
appears that the insurance carrier placed itself in the 
position of agent of its insured to settle the claims or to 
defend if settlement could not be  [*491]  reasonably 
worked out so that its failure or refusal to complete 
either duty would have been at least an indication, if not 
a complete showing of "bad faith" and would have made 
it liable to the insured for any loss sustained by him 
resulting from judgments against him in excess of the 
policy limits.  Acting as [***13]  it did, however, the 
insurer was exercising absolute good faith in making the 
settlements and the insured cannot now be heard to 
complain.

This brings us to another phase of the instant case and 
that relates to the position occupied by the injured 
persons and their multiple claims which far exceed the 
limits of the policy.  Their rights would be best protected, 
of course, if no settlements were allowed.  This subject 
was discussed in a  [**828]  recent article in 70 Harvard 
Law Review 27, et seq., from which will be noted the 
statement that in all probability any effort to term 
settlements preferential so as to defeat them or cause 
their delay would create more problems and might result 
in the insurer and the courts giving more credence to 
the interest of the injured than they give to the insured. 
This would indeed be a step toward doing violence to 
and would be contrary to public policy because 
settlements are universally recognized and encouraged 
by courts as being in furtherance of public policy. 
Another article giving a good discussion of settlements, 
their relationship to public policy, and the authorities 

thereon is to be found in 19 Insurance Counsel Journal 
419. 

 [***14]  Any effort to restrain or abolish reasonably 
executed compromises or settlements of this type would 
make the rights of the injured parties paramount under a 
situation such as wehave before us and would be 
contrary to the well-established rule that the HN5[ ] 
injured parties have only those rights possessed by the 
insured had he paid the claims or judgments and the 
insurer is entitled to assert any defense against the 
injured persons which it could assert against the 
insured. (46 C.J.S., Insurance, § 1191 [3], p. 112.) The 
insurer certainly could not be enjoined by plaintiffs from 
settling with other persons injured in the same accident 
and thereby exhausting the fund to the exclusion of 
plaintiffs.  (46 C. J. S., Insurance, § 1191 [9].) If we were 
to follow plaintiffs' theory it could lead us to a result 
where one injured person could enjoin the compromise 
and settlement by an insurer of the claim of another 
injured person in the same accident.  This would be in 
direct conflict with what has just been stated.  The better 
rule is that where, as here, an insurer settles two of five 
claims arising out of an automobile accident,  [*492]  
such settlement is not contrary to public policy [***15]  
as against the remaining three claimants who reduced 
their claims to judgment.  (8 Appleman on Insurance 
Law and Practice § 4711.)

We have not treated each contention of plaintiffs 
separately but in general they have all been answered 
herein.  We conclude that the insurer did what it was 
bound to do under the policy and that the trial court was 
correct in its order both as to the amount of $ 2,000 to 
be paid in for pro rata division among the plaintiffs on 
their judgments and as to the amount of interest due 
thereon since the $ 2,000 was all that remained in the 
hands of the insurer under its policy limits after the 
compromise and settlement of the first two claims.

180 Kan. 485, *490; 305 P.2d 823, **827; 1957 Kan. LEXIS 231, ***12
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As a result we find no error in the trial court's order 
overruling plaintiffs' motion for new trial.

The judgment is affirmed.  

End of Document
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Case Summary

Procedural Posture
Plaintiffs, son and insured, appealed a judgment from 
the United States District Court dismissing their 
complaint against defendant insurance company 
seeking recovery in the amount of $ 39,000, the 
difference between plaintiffs' personal liability resulting 
from the lawsuit and the remaining coverage under the 
policy.

Overview
Plaintiff son was driving plaintiff insured's car when it 
collided with a taxicab, causing serious injuries to four 
individuals. Defendant insurance company settled two of 
the claims, leaving little money based on the cap to 
settle the other two claims. The two passengers in the 
taxicab filed lawsuits and secured judgments for $ 

25,000 each. Plaintiffs filed a lawsuit against defendant 
seeking recovery in the amount of $ 39,000, the 
difference between plaintiffs' personal liability resulting 
from the lawsuit and the remaining coverage under the 
policy. It was alleged as a basis for the claim that 
defendant conducted settlement negotiations in bad 
faith, abandoning the interests of the assured, and that 
such bad faith resulted in liability in excess of the limits 
provided in the policy. The district court dismissed 
plaintiffs' complaint. On appeal, the court reversed the 
order, holding that there was sufficient evidence of 
defendant's bad faith in conducting settlement 
negotiations to warrant submitting the case to the jury. 
The testimony, documents, and inferences viewed in a 
light most favorable to plaintiffs was prima facie 
sufficient on the issue of bad faith.

Outcome
The court reversed the order dismissing plaintiff son and 
insured's complaint against defendant insurance 
company seeking recovery in the amount of $ 39,000, 
the difference between plaintiffs' personal liability 
resulting from the lawsuit and the remaining coverage 
under the policy. There was sufficient evidence of the 
defendant's bad faith in conducting settlement 
negotiations to warrant submitting the case to the jury.

Counsel:  [**1]  Charles Haydon, of Dublirer & Haydon, 
New York City, for plaintiffs-appellants. 



Page 2 of 8

Jonathan Stern

John J. O'Connor, New York City (James M. Gilleran, 
New York City, of counsel), for defendant-appellee.  

Judges: Before LUMBARD, Chief Judge, and 
KAUFMAN and HAYS, Circuit Judges.  

Opinion by: KAUFMAN 

Opinion

 [*676]  Plaintiffs in the court below appeal from an order 
dismissing their complaint at the close of the entire 
case.

One of the plaintiffs, Mrs. Marion J. Brown, is holder of 
an automobile liability policy issued by the defendant, 
United States Fidelity and Guaranty Company.  The co-
plaintiff, her son, was driving the insured's car when it 
collided with a taxicab, causing serious injuries to four 
individuals --  the driver of the taxicab, two of his 
passengers, and a companion of young Brown who was 
seated next to him in Mrs. Brown's automobile.

The coverage of the insurance policy was $ 10,000 for 
each person injured and $ 20,000 total for each 
accident.  The policy contained the usual terms 
providing that the company has the duty to defend 
personal injury actions against the assured and that the 
investigation, negotiation and settlement of any claim or 
suit is to be under the exclusive [**2]  control of the 
company.  The defendant settled the claim of David 
Borowiak, Brown's car companion, for $ 6,000, and the 
claim of Morris Ruby, the driver of the taxicab, for $ 
8,000.  With only $ 6,000 remaining unexpended under 
the insurance policy, the two passengers in the taxicab, 
Miss Joan O'Dwyer and Anthony E. Sacco, commenced 
an action in the New York state courts against the 
plaintiffs herein and secured judgments of $ 25,000 and 
$ 20,000 respectively.  The instant action was 

commenced against the insurance company seeking 
recovery in the amount of $ 39,000, the difference 
between the plaintiffs' personal liability resulting from the 
O'Dwyer-Sacco suit and the remaining coverage under 
the policy. It is alleged as a basis for the claim that the 
company conducted settlement negotiations in bad faith, 
abandoning the interests of the assured, and that such 
bad faith resulted in liability in excess of the limits 
provided in the policy.

I.

In order that the facts leading up to this action may be 
viewed in the proper perspective, it is necessary to 
summarize the legal principles which govern suits 
resting upon the purported misconduct of an insurance 
company in the settlement  [*677]   [**3]  and defense of 
claims against its policy holders.

Correlative to the company's duty to defend and its 
control over settlement negotiations, pursuant to its 
policy of insurance, is an obligation to the assured. The 
scope of that obligation has rarely been defined with 
precision.  Some states have adopted an objective 
standard, under which the insurance company must 
accept a settlement offer or conduct the assured's 
defense in a manner befitting an 'ordinarily prudent 
insurer' with experience in such matters.  Other states 
have adopted a more lenient standard of obligation to 
the assured, a subjective standard, under which the 
company may not be held liable for an honest mistake in 
judgment, even if unreasonable; it is liable only for an 
intentional disregard of the assured's financial interests.  
Much ink has been spilled in an effort to define and to 
distinguish the rule of negligence from the rule of bad 
faith.  For some of the more helpful discussions, see 7A 
Appleman, Insurance Law and Practice §§ 4711-13 
(1962); Keeton, 'Liability Insurance and Responsibility 
for Settlement.' 67 Harv.L.Rev. 1136 (1954); Note, 43 
Iowa L.Rev. 588 (1958); Note, 62 Harv.L.Rev. 104 

314 F.2d 675, *675; 1963 U.S. App. LEXIS 6011, **1
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(1948); [**4]  Note, 34 Colum.L.Rev. 511 (1934); Annot., 
40 A.L.R.2d 168 (1955). Perhaps the one conclusion 
upon which almost all authorities agree is that the 
distinction between negligence and bad faith in these 
insurance-settlement cases is more difficult to trace than 

most legal distinctions. 1.

But there is sufficient difference between the two 
standards of obligation so that the more recent and 
better reasoned cases have opted rather clearly for the 
'settlement in good faith' standard. See, e.g., Bell v. 
Commercial Ins. Co., 280 F.2d 514 (3d Cir., 1960); 
Tennessee Farmers, mut.  Ins. Co. v. Wood, 277 F.2d 
21 (6th Cir., 1960); Comunale v. Traders & Gen. Ins. 
Co., 50 Cal.2d 654, 328 F.2d 198, 68 A.L.R.2d 883 
(1958); Brown v. Guarantee Ins. Co., 155 Cal.App.2d 
679, 319 P.2d 69, 66 A.L.R.2d 1202 (Dist.Ct.App.1957); 
Henke v. Iowa Home Mut. Cas. Co., 250 Iowa 1123, 97 
N.W.2d 168 (1959); Radcliffe v. Franklin Nat'l Ins. Co., 
208 Or. 1, 298 P.2d 1002 (1956). The New York law, 
which governs here, is indefinite in many respects.  
Many of the early cases contained language strongly 
indicating [**5]  that the company's power over 
settlement amounted to a discretion well-night unlimited, 
and that the assured was without remedy for even 
reckless refusals (short of positive fraud) to settle 
leading ultimately to personal liability well beyond the 

limits of the insurance policy. 2. [**19]  From other New 

1.  See Appleman, supra at 562 (the two terms 'are to some 
extent interchangeable'); Keeton, 67 Harv.L.Rev. at 1140 ('The 
distinction between the 'bad faith rule' and the 'negligence rule' 
is less marked than these terms would suggest.'); Annot., 40 
A.L.R.2d at 171 ('the two tests of 'good faith' and 'negligence' 
have tended to coalesce * * * much the same factors have 
been relied upon in those cases finding a breach of good faith 
as in those finding negligence.').  See generally Radcliffe v. 
Franklin Nat'l Ins. Co., 208 Or. 1, 298 P.2d 1002, 1018 (1956).

2.  See Auerbach v. Maryland Cas. Co., 236 N.Y. 247, 140 

York cases, one could draw the conclusion that the 

good-faith settlement standard prevailed, 3. and  [*678]  

the New York Court of Appeals spoke out clearly on 
behalf of that standard in 1928, in Best Bldg. Co. v. 
Employers' Liability Assur.  Corp., 247 N.Y. 451, 160 
N.E. 911, 71 A.L.R. 1464, expressly distinguishing it 

from the negligence standard. 4.

 Despite the absence of a clear, recent pronouncement 
on the subject, we are convinced that the good-faith 
settlement standard controls in New York in cases of an 
assured's personal liability resulting from the insurer's 
failure to settle within policy limits.  The opinion of the 
highest state tribunal in the Best Bldg. Co. case 
comports with the modern trend of the law, and has 
been cited with approval in several subsequent 
decisions which have adopted the good-faith standard. 
5. The source and nature in a recent case:

N.E. 577, 28 A.L.R. 1294 (1923); Silverstein v. Standard 
Accident Ins. Co., 175 App.Div. 639, 162 N.Y.S. 601 (1916); 
Levin v. New England Cas. Co., 97 Misc. 7, 160 N.Y.S. 1041 
(Sup.Ct.1916), and 101 Misc. 402, 166 N.Y.S. 1055 
(Sup.Ct.1917), aff'd mem., 233 N.Y. 631, 135 N.E. 948 (1922); 
cf.  Countryman v. Breen, 241 App.Div. 392, 271 N.Y.S. 744 
(1934), aff'd mem., 268 N.Y. 643, 198 N.E. 536 (1935); 
McAleenan v. Massachusetts Bonding & Ins. Co., 173 
App.Div. 100, 159 N.Y.S. 401, aff'd mem., 219 N.Y. 563, 114 
N.E. 114 (1916).

3.  See Streat Coal Co. v. Frankfort General Ins. Co., 237 N.Y. 
60, 142 N.E. 352 (1923); Brassil v. Maryland Cas. Co., 210 
N.Y. 235, 104 N.E. 622, L.R.A.1915A, 629 (1914); Brunswick 
Realty Co. v. Frankfort Ins. Co., 99 Misc. 639, 166 N.Y.S. 36 
(Sup.Ct.1917); cf.  New York Consolidated Ry. Co. v. 
Massachusetts Bonding & Ins. Co., 193 App.Div. 438, 184 
N.Y.S. 243 (1920), aff'd mem., 233 N.Y. 547, 135 N.E. 912 
(1922).

4.  See also Schencke Piano Co. v. Philadelphia Cas. Co., 216 
N.Y. 662, 110 N.E. 1049 (1915).

5.  See Noshey v. American Auto. Ins. Co., 68 F.2d 808, 810 

314 F.2d 675, *677; 1963 U.S. App. LEXIS 6011, **3
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'since [**6]  the company * * * has the power, through 
the control of settlement, to adversely affect the 
insured's interests, it must necessarily bear a legal 
responsibility for the proper exercise of that power.  
Thus, the law imposes upon the insurer the obligation of 
good faith --  basically, the duty to consider, in good 
faith, the insured's interests as well as its own when 
making decisions as to settlement.'

 Harris v. Standard Acc. & Ins. Co., 191 F.Supp. 538, 
540 (S.D.N.Y.), rev'd on other grounds, 297 F.2d 627 
(2d Cir., 1961), cert. denied, 369 U.S. 843, 82 S.Ct. 875, 
7 L.Ed.2d 847 (1962). See Hilker v. Western Auto. Ins. 
Co., 204 Wis. 1, 235 N.W. 413 (1931).

How much consideration should be given to the assured 
when the company is confronted with a conflict between 
its interests and those of the assured has been the 
subject of some contention.  The sharpest conflict is 
between cases which hold that the insurance company 
must sacrifice its interest to that of the assured, and 
those which hold merely that the company need only 
give equal consideration to its financial interest and that 
of the assured. See Keeton, 67 Harv.L.Rev. at 1144-
45. [**7]  It is unrealistic to assume, however, that the 
New York courts today would adhere to the position 
apparently espoused in the early cases, that the 
company is not bound to consult the interests of the 
insured at all in the event of a conflict.  It is most likely 
that those courts, in implementing the good-faith 
settlement standard, would conclude that the interests 
of the assured must be given at least equal 
consideration in evaluating the propriety of a settlement. 
Professor Keeton has paraphrased the rule as follows: 
'With respect to the decision whether to settle or try the 
case, the insurance company must in good faith view 

(6th Cir., 1934); Brown v. Guarantee Ins. Co., supra, 319 P.2d 
at 74; Radcliffe v. Franklin Nat'l Ins. Co., supra, 298 P.2d at 
1013.

the situation as it would if there were no policy limit 
applicable to the claim.' 67 Harv.L.Rev. at 1148. 'The 
fairest method of balancing the interests if for the insurer 
to treat the claim as if it were alone liable for the entire 
amount.' Bell v. Commercial Ins. Co., 280 F.2d 514, 515 

(3d Cir., 1960). 6.

Thus, for purposes of illustration, we might assume that 
an insurance company issues a liability policy with a 
limit of $ 20,000, that an action is brought against the 
assured for $ 45,000, and that the claimant has offered 
to [**8]  compromise its claim for $ 15,000.  We might 
further assume that the assured's responsibility for the 
collision is hardly in doubt, and that the claimant's 
injuries are very serious.  Had the policy limit been $ 
50,000, that is, had the damages claimed in the action 
as well as the compromise offer  [*679]  both fallen 
within the policy limits, making the company fully 
responsible, then it might be reasonable to find that the 
company acted recklessly if it failed to accept the 
compromise offer.  The degree of recklessness might be 
even greater if, for example, the company failed to 
investigate the precise nature of the collision and the 
relative degree of fault of the parties involved.  
Recklessness in such circumstances is tantamount to 
bad faith when we assume that the policy limit is only $ 
20,000 and that the assured is personally responsible 
for any excess liability.  In such a case, the risk to the 
company in going to trial is $ 5,000; the risk to the 
assured is $ 25,000.  For the company to take the risk 
under the facts as posited may well be viewed as 'the 
intentional disregard of the financial interests' of the 
assured, Radcliffe v. Franklin Nat'l Ins. Co., supra, 298 
P.2d at 1022, [**9]  or the 'willingness to gamble with the 
insured's money,' Tennessee Farmers Mut. Ins. Co. v. 
Wood, 277 F.2d 21, 34 (6th Cir., 1960), which 

6.  See Radcliffe v. Franklin Nat'l Bank, supra, 298 P.2d at 
1020-1023.

314 F.2d 675, *678; 1963 U.S. App. LEXIS 6011, **19
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constitutes bad faith and subjects the company to 
liability beyond the policy limits.

 Since the good-faith settlement standard presupposes 
investigation of a subjective fact, a state of mind, good 
or bad faith is generally proven by circumstantial 
evidence.

'It is most readily inferable when the severity of the 
plaintiff's injuries is such that any verdict against the 
insured is likely to be greatly in excess of the policy 
limits, and further when the facts in the case indicate 
that a defendant's verdict on the issue of liability is 
doubtful. * * * When these two factors coincide, and the 
company still refuses to settle, the inference of bad faith 
is strong.'

 Harris v. Standard Acc. & Ins. Co., 191 F.Supp. at 540. 
Other facts which have recurrently contributed to 
findings of bad faith on the part of the insurance 
company are its failure properly to investigate the 
circumstances of the accident as to ascertain the 
evidence against the assured, attempts by the company 
to induce the assured to contribute to a 
settlement [**10]  within the policy limits, failure of the 
insurer to inform the assured of a compromise offer, 
7. [**20]  and a considerably greater burden of the 

7.  The New York Court of Appeals, in Streat Coal Co. v. 
Frankfort Gen. Ins. Co., 237 N.Y. 60, 142 N.E. 352 (1923), 
affirmed the dismissal of a complaint which alleged refusal by 
the insurance company to disclose a settlement offer. The gist 
of the opinion seems to be that failure or refusal to disclose 
does not constitute bad faith as a matter of law and that the 
complaint was subject to attack for not alleging bad faith as a 
matter of fact.  The case is therefore not at all inconsistent with 
the prevailing view that 'failure on the part of the insurer and 
counsel to inform the insured of his possible excess liability or 
to disclose to him the status of settlement negotiations and 
offers of settlement may be indicative of bad faith.' Henke v. 
Iowa Home Mut. Cas. Co., 97 N.W.2d at 174. See Harris v. 

financial risk involved in litigation falling upon the 

assured than upon the company.  8. It is readily 

observable that many of the factors relevant here are 
also relevant to a negligence standard for the insurer's 
liability.  Thus, negligent investigation may prevent a 
company from making an honest and informed 

evaluation of the risks of refusing settle ment. 9. 

Although  [*680]  negligence alone is insufficient to 
render the insurer liable, serious and recurrent 
negligence may be indicative of bad faith. The various 
factual permutations in these excess-liability cases 
generally required that the issue of liability be submitted 

to the trier of fact. 10.

 Here, we hold that there was sufficient evidence of the 
defendant's bad faith in conducting settlement 
negotiations to warrant submitting the case to the jury.  
Our conclusion is based upon the evidence we shall 
discuss in part II and the drawing of those inferences 
favorable to the appellants, for such is the appropriate 
standard of review when the complaint has been 

Standard Acc. & Ins. Co., 191 F.Supp. at 543; Radcliffe v. 
Franklin Nat'l Ins. Co., supra, 298 P.2d at 1024; 7A Appleman, 
supra at 554; Ross, 'A Note on the Excess Problem,' 1952 
Ins.L.J. 192, 195; Note, 43 Iowa (Law Review) 588, 600 
(1958).

8.  See generally Brown v. Guarantee Ins. Co., supra, 319 P.2d 
at 75; 7A Appleman, supra § 4712, at 572; Annot., 40 
A.L.R.2d 168 (1955).

9.  See Tennessee Farmers Mut. Ins. Co. v. Wood, 277 F.2d 
21, 41 (6th Cir. 1960) (dissenting opinion); Ballard v. Citizens 
Cas. Co., 196 F.2d 96 (7th Cir. 1952); Hencke v. Iowa Home 
Mut. Cas. Co., 97 N.W.2d at 174; Radcliffe v. Franklin Nat'l 
Ins. Co., supra; Hilker v. Western Auto Ins. Co., 235 N.W. at 
415; 7A Appleman, supra at 569, 571; cf.  Auerbach v. 
Maryland Cas. Co., 236 N.Y. 247, 252, 140 N.E. 577, 28 
A.L.R. 1294 (1923); Brassil v. Maryland Cas. Co., 210 N.Y. 
235, 240, 104 N.E. 622, L.R.A.1915A, 629 (1914).

10.  See 7A Appleman, supra at 571, and cases there cited.

314 F.2d 675, *679; 1963 U.S. App. LEXIS 6011, **9
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dismissed by the court [**11]  at the close of a jury case, 
or the verdict adversely directed.  See O'Connor v. 
Pennsylvania R. Co., 308 F.2d 911 (2d Cir., 1962); 2B 
Barron & Holtzoff, Federal Practice and Procedure § 
1075 (1961).

II.

Co-plaintiff Allen Brown was driving his mother's 
automobile south on the East River Drive in Manhattan 
on the night of February 14, 1957.  In his company was 
David Borowiak, a soldier friend with whom he 
apparently had been drinking earlier in the evening.  
The Brown automobile made contact with the divider in 
the center of the highway, causing Brown to lose control 
and the automobile to come to rest transversely upon 
the Divider. A taxicab traveling in the opposite direction, 
driven by Morris Ruby and occupied by Anthony Sacco 
and Joan O'Dwyer, collided with the Brown automobile, 
'jumped' the divider, and turned over onto the other side 
of the highway. Although young Brown received only 
minor injuries, the other four people involved --  Ruby, 
O'Dwyer, Sacco, and Borowiak --  suffered serious 
injuries.  When the insurance company received notice 
of the accident twelve days later, it was immediately 
obvious that, due to the multiplicity of potential 
claimants, [**12]  the seriousness of their injuries, and 
the relatively low policy limits, the policy would be 
insufficient to meet the claims; in insurance vernacular, 
'the policy was gone.'

During the month of April 1957, the company's 
superintendent of liability claims, Mr. Fitzgibbons, 
contacted Paul O'Dwyer, the attorney representing the 
two taxicab passengers, and informed him that the 
Brown policy was limited to $ 20,000.  O'Dwyer testified 
in behalf of the Browns that Fitzgibbons agreed not to 
deal with any of the claims until all of them were before 
the company and could be investigated, and that he 
'would deal with all together.  He would not deal with 

one without the other.' It was apparently agreed that if 
all four claimants would consent, the $ 20,000 policy 
limit would be apportioned among them in some 
equitable manner.  Believing that the Browns were not 
persons of means and that there was little likelihood of 
recovering anything beyond the policy limits, Mr. 
O'Dwyer agreed that he would share the policy 
proceeds equitably between his two clients and Ruby 
and Borowiak if Fitzgibbons made an effort to contact 
the latter two claimants and obtained their consent to 
the settlement. This [**13]  possibility of settling within 
the policy limits was enhanced when, as Mr. O'Dwyer 
testified, he spoke with the taxicab driver's attorney, Mr. 
Ratner, who 'agreed to go along' with the settlement 
proposal.

Although the defendant had a standing practice of 
investigating the possibility of contributory negligence on 
the part of claimants involved in automobile accidents, it 
failed to look into the possibility of Borowiak's 
contributory negligence stemming from his activities with 
young Brown on the evening of the accident.  Nor did 
the company investigate the scene of the collision to 
determine the surface of the road, its curvature, the 
lighting, the existence and significance  [*681]  of 
skidmarks.  It is true that such an investigation might 
well have been rendered largely fruitless by the passage 
of time between the accident and the date the company 
was notified; but it could have secured an existing report 
of an investigation by the Police Accident Investigation 
Squad or obtained the minutes of a hearing before the 
New York State Motor Vehicle Bureau conducted shortly 
after the accident.  The company did neither.

While O'Dwyer's settlement proposal of April 1957 was 
still pending,  [**14]  the company conducted separate 
settlement negotiations with Borowiak, who had since 
returned to his army base in Milwaukee; a settlement of 
his claim, for $ 6,000, was arranged on June 21, 1957. It 
was negotiated through an insurance adjuster in 

314 F.2d 675, *680; 1963 U.S. App. LEXIS 6011, **20
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Milwaukee, apparently without regard to the alleged 
agreement with Mr. O'Dwyer and the consequences of 
withdrawing from the $ 20,000 insurance fund, which 
would have been available to all four claimants, the 
sizeable sum of $ 6,000.  There was evidence at the 
trial that no medical reports regarding the relative 
seriousness of the injuries to all the claimants passed 
between the Milwaukee office and the New York office, 
which was handling the Ruby, Sacco, and O'Dwyer 
claims.

Although Borowiak reached an entente with the 
company in June 1957, Mr. O'Dwyer was not informed 
of that fact until September 11, at which time he 
personally told Fitzgibbons and one Smith, the liability 
claims examiner, that the settlement was 'not in 
accordance with our agreement.' Smith testified that he 
'had an inkling' that a claim of bad faith emanating from 
O'Dwyer 'was in the works.' In fact, there was also 
evidence of correspondence between the company's 
representatives [**15]  in Milwaukee and New York, with 
reference to the bad faith overtones of the Borowiak 
settlement. On the very day of his meeting with 
Fitzgibbons and Smith, O'Dwyer wrote to the company, 
complaining of the breach of the April agreement and 
demanding that he be dealt with fairly.  Stating that the 
Borowiak settlement was egregious because it was 'with 
the one least likely to recover,' O'Dwyer reiterated his 
desire to adhere to the terms of the settlement proposal: 
'We are quite willing to accept the proposals which had 
heretofore been suggested --  that you place your 
policies at the disposal of all claimants and that no 
further recovery be sought against your insured.' 
Apparently at no time during these entire proceedings 
were the plaintiffs here apprised of O'Dwyer's April 
settlement proposal or of its revitalization in his letter of 
September 11.

Despite O'Dwyer's renewed disclaimer of any interest in 
reaching the personal assets of the assured, the 

company, some five days later, wrote to the Browns' 
personal attorney and stated that Mr. O'Dwyer was 
'interested in obtaining some contribution from our 
assured personally, above and beyond the policy limits.'

To conclude this rather [**16]  complex saga, we note 
that the company, on December 18, 1957, proceeded to 
settle the claim of Ruby, the taxicab driver, for $ 8,000.  
There then remained within the policy coverage of $ 
20,000 only $ 6,000, making it unlikely if not impossible 
that the claims of Miss O'Dwyer and Mr. Sacco could be 
settled.  For it is asserted that they were the most 
seriously injured of the claimants and the only ones who 
could not conceivably be charged with contributory 
negligence. As we have observed, their action against 
the Browns ultimately was tried, and terminated in 
judgments totaling $ 45,000.

III.

This case differs from the usual case involving 
allegations of the insurer's bad faith.  Ordinarily, the 
insurer is taken to task for obstinately refusing to reach 
a settlement at all, despite the availability of a 
reasonably offer from an injured party.  Here, however, 
the insurer has participated, successfully, in settlement 
negotiations with two of the four claimants;  [*682]  it is 
the company's over-eager settlement of the claims in 
disregard of the possibility of the assured's resulting 
personal liability which, inter alia, is asserted as 
evidence of bad faith.  We are well aware of [**17]  the 
difficulties involved in appraising an insurer's conduct in 
reaching a purportedly unfair settlement rather than 
reaching no settlement at all.  But the difference is not 
dispositive.  In either case, the issue to be adjudicated 
will be whether the insurer's conduct reveals a bad-faith 
disregard of the assured's financial interest.

 We need not decide whether any one of the elements 
of misconduct charged here --  e.g., failure to abide by 
the agreement to try to effect settlement of the four 

314 F.2d 675, *681; 1963 U.S. App. LEXIS 6011, **14
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claims within $ 20,000, failure to conduct an adequate 
investigation, the settlement with Borowiak without 
informing the other claimants and without adequate 
information of the relative seriousness of the claims, the 
apparent unconcern for O'Dwyer's renewal of the 
proposal, the assertion of what appears to be a gross 
misrepresentation as to O'Dwyer's intention to reach the 
personal assets of the assured, the failure to inform the 
assured of any of the settlement proposals or 

possibilities 11.  --  would be sufficient to warrant 

submitting the case to the jury.  But it does seem clear 
to us that the case as presented by the plaintiffs --  
viewing the testimony, documents, and 
inferences [**18]  in a light most favorable to them --  
was prima facie sufficient on the issue of bad faith to 
take the case to the jury. What we have said is not, of 
course, to be construed as a judgment on the merits of 
the litigation.  We say only that the jury should have 
been given the opportunity to pass upon the issue of 
bad faith.

Reversed and remanded.

 [**21]  

End of Document

11.  In an article directed especially to the liability insurance 
company, O'Brien, 'Liability Beyond the Policy Limit,' 1955 
Ins.L.J. 525, 529, it is advised that 'to avoid being charged with 
bad faith * * * keep the insured fully informed of the progress 
of the case and developments, and particularly of the 
settlement negotiation and demands.  If there is a reasonable 
offer to settle above the policy limits, he should be so notified 
and given the opportunity to put in the amount necessary 
above the limits to effect settlement if he so desires or his own 
attorney so advises him.'

314 F.2d 675, *682; 1963 U.S. App. LEXIS 6011, **17
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Case Summary

Procedural Posture
The Circuit Court for the Seventeenth Judicial Circuit, 
Broward County (Florida), directed a verdict in favor of 
appellee insurer on a claim of bad faith, and entered a 
final cost judgment against appellant personal 
representative. The personal representative appealed.

Overview
The personal representative argued that the trial court 
erred in concluding that the issue was whether an 
insurer, which owed a duty of good faith to two covered 
insureds, could be held in bad faith for offering its policy 
limits and requiring a release of both of its insureds, 
where the claimant was unwilling to settle with one of 
the insureds. Instead, the issue was whether an insurer 
acted in bad faith in refusing to pay a reasonable 
settlement demand in order to obtain a release of one of 
its two insureds, where the claimant refused to settle 
with the other insured. The appeals court agreed, as 
what constituted bad faith was whether an insurer failed 
to settle a claim against an insured when it had a 
reasonable opportunity to do so. Since the insurer could 
not force the personal representative to settle and 
release the permissive driver, it did all it could do to 
avoid excess exposure to him. Thus, it was thereafter 
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obligated to take the necessary steps before the 
personal representative's offer expired to protect its 
insured from what was certain to be a judgment far in 
excess of her policy limits. In failing to do so, it could not 
be entitled to judgment on a bad faith claim.

Outcome
The judgment in favor of the insurer was reversed, and 
the case was remanded for a new trial.

LexisNexis® Headnotes

Civil Procedure > Appeals > Standards of 
Review > De Novo Review

Civil Procedure > Trials > Judgment as Matter of 
Law > Directed Verdicts

Civil Procedure > ... > Standards of 
Review > Substantial Evidence > General Overview

HN1[ ]  Standards of Review, De Novo Review

The standard of review on appeal of the trial court's 
ruling on a motion for directed verdict is de novo. In 
reviewing the granting of a directed verdict, an appellate 
court must view the evidence and all inferences of fact 
in the light most favorable to the nonmoving party, and 
can affirm a directed verdict only when no proper view 
of the evidence could sustain a verdict in favor of the 
nonmoving party.

Insurance Law > Liability & Performance 
Standards > Bad Faith & Extracontractual 
Liability > Elements of Bad Faith

HN2[ ]  Bad Faith & Extracontractual Liability, 

Elements of Bad Faith

Under Florida case law, the gravamen of what 
constitutes bad faith is whether under all the 
circumstances an insurer failed to settle a claim against 
an insured when it had a reasonable opportunity to do 
so. The issue for a jury to determine is whether a 
defendant acted in bad faith in failing to settle the claim 
either of or against an insured. An insurance company 
acts in bad faith in failing to settle a claim when, under 
all the circumstances, it could and should have done so, 
had it acted fairly and honestly toward its policyholder, 
its insured, or an excess carrier with due regard for their 
interests.

Insurance Law > Liability & Performance 
Standards > Good Faith & Fair Dealing > General 
Overview

HN3[ ]  Liability & Performance Standards, Good Faith 
& Fair Dealing

When an insured surrenders to the insurer all control in 
the handling of the claim, including all decisions with 
regard to litigation and settlement, which an insured 
may be obligated to do under the terms of their 
insurance policy, then the insurer must assume a duty 
to exercise such control and make such decisions in 
good faith and with due regard for the interest of its 
insured. This good faith duty obligates the insurer to 
advise the insured of settlement opportunities, to advise 
as to the probable outcome of the litigation, to warn of 
the possibility of an excess judgment, and to advise the 
insured of any steps he might take to avoid same. The 
insurer must investigate the facts, give fair consideration 
to a settlement offer that is not unreasonable under the 
facts, and settle, if possible, where a reasonably prudent 
person, faced with the prospect of paying the total 
recovery, would do so. Because the duty of good faith 
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involves diligence and care in the investigation and 
evaluation of the claim against the insured, negligence 
is relevant to the question of good faith. The question of 
failure to act in good faith with due regard for the 
interests of the insured is for the jury.

Insurance Law > Liability & Performance 
Standards > Bad Faith & Extracontractual 
Liability > Elements of Bad Faith

HN4[ ]  Bad Faith & Extracontractual Liability, 
Elements of Bad Faith

The focus in a bad faith case is not on the actions of the 
claimant, but rather on those of the insurer in fulfilling its 
obligation to the insured.

Counsel: Marjorie Gadarian Graham of Marjorie 
Gadarian Graham, P.A., Palm Beach Gardens, Joseph 
S. Kashi of Sperry Shapiro & Kashi, P.A., Plantation, 
and Diego C. Asencio of Diego C. Asencio, P.A., North 
Palm Beach, for appellant.

David B. Pakula of David B. Pakula, P.A., Pembroke 
Pines, for appellee.  

Judges: HAZOURI, J. WARNER, J., concurs. KLEIN, J., 
concurs specially with opinion.  

Opinion by: HAZOURI

Opinion

 [*17]  HAZOURI, J.

Carmen Maria Contreras, as personal representative of 
the estate of her daughter, Flor Torres Osterman, as 
guardian of Flor's daughter, and as assignee of the 
 [*18]  claim of Deana Dessanti, the owner of the vehicle 
which struck and killed Flor, appeals the final judgment 

directing a verdict in favor of U.S. Security Insurance 
Company, Dessanti's insurance carrier, on a claim of 
bad faith. Contreras also appeals a final cost judgment 
which was entered against her. We reverse.

This bad faith lawsuit arose out of a tragic automobile 
accident that occurred on July 17, 1992, when [**2]  the 
decedent, Flor Torres Osterman, was walking on the 
side of a road in a residential area in Broward County 
when she was hit and killed by a car owned by Deana 
Dessanti and driven by Arnold Blair Dale. Dale was 
driving Dessanti's car with her knowledge and 
permission. At the time of the automobile accident, Dale 
was driving at a high rate of speed and had consumed 
alcoholic beverages. He was charged with DUI 
manslaughter and leaving the scene of an accident with 
injuries.

Dessanti's vehicle was insured under an automobile 
liability insurance policy with U.S. Security which 
provided bodily injury coverage. Dale, although not a 
named insured, was an additional insured by virtue of 
being a permissive user of Dessanti's vehicle.

Dessanti reported the accident to U.S. Security on July 
21, 1992, and three days later claims adjuster, Marlene 
Plasencia, was assigned to investigate and handle the 
claim. On July 28, 1992, Plasencia received a letter 
from Contreras's attorney, Carlos Velasquez, notifying 
her of his representation of the decedent's estate.

On August 5, 1992, Velasquez sent a letter to Plasencia 
in which he made the following demand:

Our investigation to date reveals [**3]  that Deana 
Dessanti had given permission to Arnold Blair Dale 
to drive her vehicle and that at the time of this 
incident your insured had coverage up to $ 10,000 
per person and $ 20,000 per accident. If such is the 
case, I am hereby demanding as counsel for the 
estate of Flora Torres your tender of the policy 
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limits within fifteen (15) days from the receipt of this 
correspondence.

On August 13, 1992, Plasencia sent Velasquez a letter 
tendering the policy limits along with a general release 
form discharging both Dessanti and Dale and all others 
who might have claims against them as a result of this 
accident. On September 23, 1992, Velasquez 
responded to Plasencia's letter of August 13, rejecting 
Plasencia's offer of the policy limits due to the inclusion 
of Dale and all others on the release. Velasquez offered 
to accept the policy limits in exchange for a release of 
Dessanti and U.S. Security, but not Dale. The offer was 
good until October 15, 1992. Velasquez enclosed with 
the letter a general release form for execution which 
would release both Dessanti and U.S. Security. 
Velasquez advised U.S. Security that because of the 
gravity of Dale's misconduct, the personal 
representative [**4]  of the decedent's estate was not 
willing to settle the claim against Dale and was unwilling 
to give him a release.

On September 28, 1992, attorney Mike Nuzzo, who had 
been hired by U.S. Security, wrote a letter to Velasquez 
at Plasencia's request. The letter stated as follows:

Please be advised that I have been requested by 
Marlene Plasencia from U.S. Security Insurance 
Company to respond to your letter dated Sept. 23, 
1992. First, please be advised that your 
aforementioned letter does not acknowledge that 
the driver Arnold Blair Dale is also an insured 
(covered person) under the policy of insurance 
issued by U.S. Security Insurance Company to the 
named insured - owner Deana A. Dessanti. Of 
course, you understand that under Florida  [*19]  
law Mr. Dale became an insured under the U.S. 
[sic] Insurance Company policy because at the time 
of the accident he was operating Ms. Dessanti's 
1984 Chevrolet with Ms. Dessanti's consent and 

permission.

Consequently, pursuant to Florida law U.S. Security 
Insurance Company is obligated to act in good faith 
to the named insured/owner Deana Dessanti and to 
the insured/driver Mr. Arnold Blair Dale. That is the 
reason that the release provided [**5]  to you by 
Ms. Plasencia in her letter dated Aug. 13, 1992 
included Mr. Dale.

Please note that U.S. Security agrees that this case 
is serious, however, U.S. Security must act in good 
faith to all of its insureds. Therefore you can 
understand why U.S. Security cannot enter into a 
release which operates to fully exonerate one 

insured while not releasing the second insured. 1

In closing, if you have any additional suggestions 
as to how this matter can be settled without U.S. 
Security standing in a position of bad faith to one of 
its insureds I and U.S. Security would be more than 
happy to hear your suggestions.

(Emphasis added).

U.S. Security's insurance policy specified [**6]  as 
follows with regard to its duty to defend and indemnify:

We will pay damages for bodily injury or property 
damage for which any covered person becomes 
legally responsible because of an automobile 
accident. We will settle or defend, as we consider 
appropriate, any claim or suit asking for these 
damages. Our duty to settle or defend ends when 
our limit of liability for this coverage has been 
exhausted.

1 There were no Florida cases dealing directly with this 
contention. In fact, to the extent this point has been dealt with 
in other jurisdictions, the weight of authority is to the contrary. 
Minkoff & Hamilton, Multiple Insureds: Can A Good Faith 
Settlement Terminate A Right To A Defense? FOR THE 
DEFENSE, 8 (May 2000).
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(Emphasis added).

After the deadline set by Velasquez in his letter of 
September 23, 1992 expired, Contreras filed a wrongful 
death suit against Dale and Dessanti which ultimately 
was tried by a jury in December 1994, resulting in a 
judgment for compensatory damages against Dessanti 
and Dale for $ 1,000,000, as well as a punitive damage 
judgment against Dale in the amount of $ 110,000 which 
was later remitted to $ 5,000. In addition to the final 
judgment of $ 1,000,000 entered against Dessanti and 
Dale, a cost judgment in the amount of $ 13,143.05 was 
also entered against Dessanti. This judgment was 
affirmed by this court in Dessanti v. Contreras, 695 So. 
2d 845 (Fla. 4th DCA 1997).

Dessanti had filed for bankruptcy prior to the final 
judgment. [**7]  After the entry of the final judgment in 
the wrongful death case, Dessanti's trustee in 
bankruptcy, Kenneth A. Welt, executed an assignment 
to Contreras of Dessanti's cause of action for bad faith 
against U.S. Security. After obtaining the assignment, 
Contreras filed the bad faith claim and proceeded to 
trial.

At the close of Contreras's presentation of her evidence 
in this case, U.S. Security moved for and was granted a 
directed verdict. In granting U.S. Security's motion for a 
directed verdict, the trial court was persuaded by 
Nuzzo's argument that U.S. Security was obligated to 
act in good faith to both Dessanti and Dale as covered 
insureds, and therefore, U.S. Security could not enter 
into a settlement and release which operated to totally 
exonerate Dessanti without releasing Dale. In arriving at 
the conclusion that U.S. Security  [*20]  was entitled to a 
directed verdict, the trial judge stated:

It [the offer to settle with Dessanti but not Dale] 
immediately places the insurance company then in 
the Hobson's choice. If they don't agree to that, 
they're sued for bad faith, and if they do agree to it, 

they're sued for bad faith.

If they agree to it and cut Dale loose, the [**8]  
Plaintiff simply takes an assignment from Dale. If 
they don't agree to it and leave Dessanti in, the 
Plaintiff simply takes an assignment from Dessanti. 
The Plaintiff's protected either way and the 
insurance company loses either way, and I don't 
think that's the state of the law. By creating it that 
way, what, in essence, the Court is permitting is it's 
letting the Plaintiff dictate whether a bad faith claim 
arises as opposed to looking at the conduct of the 
insurance company. It creates an automatic bad 
faith. Either Dessanti should have been protected 
and wasn't, in which case she has a bad faith claim, 
or Dale is cut loose and the insurance company 
had a duty to defend him, in which case he has a 
bad faith claim, and the insurance company is 
sitting squarely in the middle with no way to turn.

HN1[ ] The standard of review on appeal of the trial 
court's ruling on a motion for directed verdict is de novo. 
Flagstar Cos. v. Cole-Ehlinger, 909 So. 2d 320 (Fla. 4th 
DCA 2005). In reviewing the granting of a directed 
verdict, an appellate court must view the evidence and 
all inferences of fact in the light most favorable to the 
nonmoving party, and can affirm a directed verdict [**9]  
only when no proper view of the evidence could sustain 
a verdict in favor of the nonmoving party. See DeCarlo 
v. Griffin, 827 So. 2d 348, 350 (Fla. 4th DCA 2002).

Contreras argues that the trial court erred in concluding 
that the issue in this case is whether an insurer which 
owes a duty of good faith to two covered insureds, can 
be held in bad faith for offering its policy limits and 
requiring a release of both of its insureds where the 
claimant is unwilling to settle with one of the insureds. 
Contreras asserts that is not the issue. She asserts that 
the issue is, whether an insurer acts in bad faith in 
refusing to pay a reasonable settlement demand in 
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order to obtain a release of one of its two insureds, 
where the claimant refuses to settle with the other 
insured. We agree with Contreras's formulation of the 
issue at hand because HN2[ ] under our case law the 
gravamen of what constitutes bad faith is whether under 
all the circumstances an insurer failed to settle a claim 
against an insured when it had a reasonable opportunity 

to do so. 2 

 [**10]  When an HN3[ ] insured like Dessanti has 
surrendered to the insurer all control in the handling of 
the claim, including all decisions with regard to litigation 
and settlement, which Dessanti must do under the terms 
of the insurance policy, then the insurer must assume a 
duty to exercise such control and make such decisions 
in good faith and with due regard for the interest of its 
insured. See Boston Old Colony Ins. Co. v. Gutierrez, 
386 So. 2d 783 (Fla. 1980). In Boston Old Colony, the 
 [*21]  Florida Supreme Court delineated the standard of 
care that an insurer must exercise when handling claims 
against an insured:

This good faith duty obligates the insurer to advise 
the insured of settlement opportunities, to advise as 
to the probable outcome of the litigation, to warn of 

2 See Florida Standard Civil Jury Instruction MI 3.1 which 
provides in relevant part:

INSURER'S BAD FAITH FAILURE TO SETTLE

a. Issue:

The issue for your determination is whether (defendant) 
acted in bad faith in failing to settle the claim [of] [against] 
(insured). An insurance company acts in bad faith in 
failing to settle a claim when, under all the circumstances, 
it could and should have done so, had it acted fairly and 
honestly toward [its policyholder] [its insured] [an excess 
carrier] and with due regard for [his] [her] [its] [their] 
interests.

the possibility of an excess judgment, and to advise 
the insured of any steps he might take to avoid 
same. The insurer must investigate the facts, give 
fair consideration to a settlement offer that is not 
unreasonable under the facts, and settle, if 
possible, where a reasonably prudent person, faced 
with the prospect of paying the total recovery, 
would do so. Because the duty of good faith 
involves [**11]  diligence and care in the 
investigation and evaluation of the claim against the 
insured, negligence is relevant to the question of 
good faith. The question of failure to act in good 
faith with due regard for the interests of the insured 
is for the jury.

Id. at 785 (citations omitted). This duty of good faith has 
been reaffirmed in numerous cases decided since 
Boston Old Colony and as recently as in the Florida 
Supreme Court's decision in Berges v. Infinity Insurance 
Co., 896 So. 2d 665 (Fla. 2004).

The issue of whether an insurance company can be 
held liable for bad faith where there was a demand to 
settle with one insured but not release all insureds is a 
question of first impression in this state. Nevertheless, 
the standard for what constitutes bad faith in light of the 
circumstances in the instant case can be judged based 
upon the principles set forth in Boston Old Colony.

U.S. Security argues that it had an obligation to act in 
good faith not only towards Dessanti but also towards 
Dale, because Dale was also covered under the terms 
of the policy as a permissive driver of Dessanti's vehicle. 
Clearly, U.S. Security did have an obligation [**12]  to 
act in good faith towards both of the insureds. In an 
effort to fulfill its obligation of good faith, U.S. Security 
attempted to secure, in exchange for the policy limits, a 
release for both Dessanti and Dale. Because of the 

927 So. 2d 16, *20; 2006 Fla. App. LEXIS 4028, **9



Page 7 of 8

Jonathan Stern

gravity of Dale's misconduct, Contreras was not willing 
to settle the claim against Dale. Having attempted to 
secure a release for Dale without success, U.S. Security 
fulfilled its obligation of good faith towards Dale. Once it 
became clear that Contreras was unwilling to settle with 
Dale and give him a complete release, U.S. Security 
had no further opportunity to give fair consideration to a 
reasonable settlement offer for Dale. Since U.S. 
Security could not force Contreras to settle and release 
Dale, it did all it could do to avoid excess exposure to 
Dale.

Having fulfilled its obligation to Dale, U.S. Security 
thereafter was obligated to take the necessary steps 
before Contreras's offer expired to protect Dessanti from 
what was certain to be a judgment far in excess of her 
policy limits. Under the terms of its policy, had U.S. 
Security paid out its limits, its duty to settle or defend 
would have ceased. See Underwriters Guarantee Ins. 
Co. v. Nationwide Mut. Fire Ins. Co., 578 So. 2d 34 (Fla. 
4th DCA 1991). [**13]  In Underwriters, a non-settling 
insured alleged that the insurer's policy limits settlement 
on behalf of only one insured constituted a breach of the 
contract as to the non-settling insured. This court held 
that in that instance, the insured did not have a duty to 
defend the remaining, non-released insured. We 
reasoned that because the policy relieved the insurer of 
its duty to defend any suit once it had paid its policy 
limits, the insurer was not obligated by its contract to 
continue to defend the additional insured after payment 
of the  [*22]  policy limits in settlement for its named 
insured. Id. at 35.

The trial court's concern of placing U.S. Security in a 
Hobson's choice is not well-founded. The argument that 
U.S. Security, as a matter of law, could not settle the 
claim only against Dessanti because it would expose 
itself to a claim of bad faith by Dale is an illusory one. 
U.S. Security attempted to settle for both Dessanti and 
Dale and get a complete release for both of them. A 

release was unattainable due to Contreras's adamant 
refusal to settle with Dale. Contreras's refusal is 
understandable. The horrific nature of the accident and 
Dale's misconduct of drinking [**14]  and driving and 
leaving the scene of an accident could easily account 
for the animus directed toward Dale. In any event,HN4[

]  the focus in a bad faith case is not on the actions of 
the claimant, but rather on those of the insurer in 
fulfilling its obligation to the insured. See Berges, 896 
So. 2d at 677.

We reverse the judgment in favor of U.S. Security and 
the cost judgment and remand for a new trial.

Reversed and Remanded.

WARNER, J., concurs.

KLEIN, J., concurs specially with opinion.  

Concur by: KLEIN

Concur

KLEIN, J., concurring specially.

I agree with the majority opinion. I am writing separately 
to address the insurer's argument that this reversal will 
lead to more bad faith litigation, as well as its alternative 
argument for affirmance.

The insurer's position is that if it could not get a release 
for both of the insureds, it would have been guilty of bad 
faith in settling for only one and this will create more bad 
faith litigation. The majority of jurisdictions which have 
addressed the release problem have rejected that 
proposition. In re Vitek, Inc. v. Floyd, 51 F.3d 530 (5th 
Cir. 1995); Bohn v. Sentry Ins. Co., 681 F. Supp. 357 
(E.D. La. 1988), [**15]  aff'd, 868 F.2d 1269 (5th Cir. 
1989); Millers Mut. Ins. Ass'n of Ill. v. Shell Oil Co., 959 
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S.W.2d 864 (Mo. App. 1997); Anglo-American Ins. Co. 
v. Molin, 670 A.2d 194 (Pa. Commw. Ct. 1995); Pekin 
Ins. Co. v. Home Ins. Co., 134 Ill. App. 3d 31, 479 
N.E.2d 1078, 89 Ill. Dec. 72 (1985). Two jurisdictions 
have the contrary view. Smoral v. Hanover Ins. Co., 37 
A.D.2d 23, 322 N.Y.S.2d 12 (1971); and Strauss v. 
Farmers Ins. Exchange, 26 Cal. App. 4th 1017, 31 Cal. 
Rptr. 2d 811 (1994). 

If an insurer is given a reasonable period of time in 
which to settle, as in this case, and it is entirely clear 
that within that time the plaintiff is not going to release 
the driver, the insurer as a matter of law cannot have 
breached a duty of good faith to the driver. The majority 
opinion will benefit insurers by clarifying that, if they are 
unable to obtain a release for all defendants, they can 
still settle with one without being in bad faith. 

The insurer has advanced an alternative argument for 
affirmance, which the trial court did not consider. That 
argument relies on a letter dated October 9, 1992, 
addressed [**16]  to the insurer, by a lawyer privately 
retained by both the owner and her fiance, the driver. In 
the letter the owner allegedly asserted that if the insurer 
settled without obtaining a release of both the owner 
and the driver, the insurer would be acting in bad faith. 
This letter was written about one week before the 
deadline for accepting the plaintiff's offer to take the 
policy limits. The only record reference for this letter is 
to a page of the transcript, on which there was mention 
of it by a witness. The letter was not in evidence and not 
considered by the trial court when it directed a verdict at 
the end of the claimant's case.

The insurer argues that based on this letter it was 
entitled to a directed verdict,  [*23]  citing Boston Old 
Colony Ins. Co. v. Gutierrez, 386 So. 2d 783 (Fla. 
1980). In that case a directed verdict was granted for an 
insurer on a bad faith claim based on the insured's 
unwillingness to settle with the plaintiff, where the 

insurer wanted to settle. Because this record does not 
reflect the facts surrounding the letter, which would have 
presumably become apparent if the insurer had 
presented its evidence at trial, we are unable to 
determine the [**17]  legal significance of it. If I were the 
trial judge on remand, I would allow the case to go to 
the jury, because a verdict for the insurer could obviate 
the need for ruling on the legal effect of the letter. Ditlow 
v. Kaplan, 181 So. 2d 226 (Fla. 3d DCA 1965) 
(commending the trial court for not directing a verdict in 
favor of the defendant until after the jury returned a 
verdict for the plaintiff).   

End of Document
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Core Terms

insured, settlement, policy limit, bad faith, policies, good 
faith, summary judgment, duty to defend, exhausted, 
damages, declaratory, obligation to defend, indemnify, 
settle, third-party, indemnity, tendered

Case Summary

Procedural Posture
The Circuit Court of Cook County (Illinois) granted 
summary judgment in favor of counter-defendant 
insurer, holding that the insurer had no obligation to 
defend or indemnify its insured, as to whom the insurer 
had exercised its right to settle a personal injury claim 
for policy limits. Counter-plaintiff insureds appealed.

Overview
Insureds urged the court to extend the insurer's duty of 
good faith and fair dealing owed to the insureds to 
require that the insurer, before exercising its right to 
settle a claim for policy limits for certain insureds, 
secure a complete release of each insured from any 
existing or potential liability resulting from the claim of 
the injured person. The court determined that the 
conduct of the insurer in reaching a settlement was in 
good faith and the best interests of their insureds 
because the insurer foresaw potential liability for the 
insureds far in excess of policy limits. The court further 
affirmed the order of the trial court holding that the 
insurer was not liable in damages in excess of policy 
limits in the absence of bad faith in its refusal to defend 
the insureds.

Outcome
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The order granting summary judgment in favor of the 
insurer was affirmed.

LexisNexis® Headnotes

Civil Procedure > ... > Summary 
Judgment > Entitlement as Matter of Law > General 
Overview

Civil Procedure > Pleading & 
Practice > Pleadings > Rule Application & 
Interpretation

Civil Procedure > ... > Summary 
Judgment > Burdens of Proof > General Overview

HN1[ ]  Summary Judgment, Entitlement as Matter of 
Law

Summary judgment is proper where the pleadings, 
depositions and affidavits show that there is no disputed 
question of fact and that the movant is entitled to 
judgment as a matter of law.

Civil Procedure > ... > Summary 
Judgment > Entitlement as Matter of Law > General 
Overview

HN2[ ]  Summary Judgment, Entitlement as Matter of 
Law

If differing inferences can be drawn from the undisputed 
facts, then summary judgment should be denied.

Civil Procedure > Appeals > Standards of 
Review > De Novo Review

Civil Procedure > Judgments > Summary 
Judgment > General Overview

Civil Procedure > Appeals > Summary Judgment 
Review > General Overview

Civil Procedure > Appeals > Summary Judgment 
Review > Standards of Review

Civil Procedure > Appeals > Standards of 
Review > General Overview

HN3[ ]  Standards of Review, De Novo Review

Where the appellate court is called upon to consider the 
propriety of summary judgment, it applies a de novo 
standard of review.

Insurance Law > Liability & Performance 
Standards > Good Faith & Fair Dealing > General 
Overview

HN4[ ]  Liability & Performance Standards, Good Faith 
& Fair Dealing

An insurer must exercise good faith and deal fairly with 
all parties insured by its policies.

Commercial Law 
(UCC) > ... > Remedies > Limitations & 
Modifications > General Overview

Insurance Law > Liability & Performance 
Standards > Good Faith & Fair Dealing > General 
Overview

Torts > Procedural Matters > Settlements > General 
Overview

HN5[ ]  Remedies, Limitations & Modifications
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If an insurer acts negligently, fraudulently, or in bad-faith 
when negotiating a settlement on behalf of its insured, 
the insurer may be held liable for damages in excess of 
policy limits.

Insurance Law > Liability & Performance 
Standards > Bad Faith & Extracontractual 
Liability > General Overview

Insurance Law > Liability & Performance 
Standards > Good Faith & Fair Dealing > General 
Overview

HN6[ ]  Liability & Performance Standards, Bad Faith 
& Extracontractual Liability

Bad faith will be found only where the insurer has 
engaged in vexatious, unreasonable, or outrageous 
conduct towards the insured parties.

Insurance Law > Liability & Performance 
Standards > Settlements > Reasonable Basis

Insurance Law > Liability & Performance 
Standards > Settlements > General Overview

HN7[ ]  Settlements, Reasonable Basis

It is an insurer's unreasonable failure to pursue a 
settlement offer, rather than its acceptance of one, 
which will expose it to liability for bad faith.

Insurance Law > Liability & Performance 
Standards > Good Faith & Fair Dealing > Duty to 
Defend

Insurance Law > Types of Insurance > Excess 
Insurance > Umbrella Policies

Insurance Law > ... > Motor Vehicle 
Insurance > Obligations > Duty to Defend

HN8[ ]  Good Faith & Fair Dealing, Duty to Defend

The determination of the scope of an insurer's duty to 
defend requires an examination of its undertaking as set 
forth in the policy language.

Insurance Law > ... > Motor Vehicle 
Insurance > Obligations > Duty to Defend

HN9[ ]  Obligations, Duty to Defend

When an insurer has properly elected to exhaust its 
policy limits by paying a judgment or settlement, it has 
no further obligation to defend any actions against its 
insured, whether such actions are pending at the time of 
exhaustion or commenced thereafter.

Insurance Law > ... > Excess 
Insurance > Obligations > Duty to Defend

Insurance Law > Liability & Performance 
Standards > Bad Faith & Extracontractual 
Liability > General Overview

Insurance Law > Liability & Performance 
Standards > Bad Faith & Extracontractual 
Liability > Refusals to Defend

Insurance Law > Types of Insurance > Excess 
Insurance > General Overview

Insurance Law > ... > Motor Vehicle 
Insurance > Obligations > Duty to Defend

HN10[ ]  Obligations, Duty to Defend

While there is precedent for an excess insurer's 
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recovery of damages against a primary insurer, an 
insurer is not liable for damages in excess of policy 
limits unless bad faith is shown in the primary insurer's 
refusal to defend its insured.

Counsel: Schaffenegger, Watson & Peterson, Ltd., of 
Chicago (Donald G. Peterson, of counsel), for 
appellants.

John J. Foley & Associates, of Chicago (John J. Foley, 
of counsel), for appellees.  

Judges: HOFFMAN, CAHILL, JOHNSON 

Opinion by: HOFFMAN 

Opinion

 [*74]  [**500]  [****36]    JUSTICE HOFFMAN delivered 
the opinion of the court:

In declaratory judgment actions, Country Mutual 
Insurance and Pekin Insurance sought determinations 
that they had no obligation to defend or indemnify Greg 
Anderson, G. Lawrence Trucking ("Lawrence"), and 
Elmhurst-Chicago Stone ("Elmhurst"), in an underlying 
personal injury suit, because they had already paid the 
plaintiff the limits of their insurance policies. Elmhurst 
and another of its alleged insurers, Employers 
Insurance of Wausau ("Wausau"), filed an affirmative 
defense and counterclaim for declaratory relief, and 
following cross-motions for summary judgment, the trial 
court granted summary judgment for Country Mutual 
and Pekin. Elmhurst and Wausau now appeal this 
ruling, raising as issues (1) whether an insurer's duty of 
good faith and fair dealing should be extended to 
require it to completely extinguish [***2]  the liability of 
each insured before settling the underlying lawsuit for 
policy limits; and (2) whether Anderson, Lawrence, and 
Elmhurst are entitled to damages for Country Mutual's 

and Pekin's bad faith in settling the case for policy limits.

The following facts are substantially undisputed. On 
September 19, 1985, Katherine Shoemaker sustained 
catastrophic injuries when the vehicle in which she was 
riding collided with a truck which was owned and being 
driven by Anderson. At the time of the accident, the 
truck had been leased by Lawrence, and was in the 
process of transporting gravel under a contract with 
Elmhurst.

One month later Shoemaker filed a damage suit against 
Anderson and Lawrence. The complaint charged that 
Lawrence, as lessor of the truck at the time of the 
collision,  [**501]   [****37]  was vicariously liable for 
Anderson's alleged negligent driving. Shoemaker 
subsequently amended her complaint to join Elmhurst 
as a defendant. She alleged that Elmhurst,  [*75]  
having employed Anderson to haul gravel, was similarly 
vicariously liable for his negligent conduct. In Elmhurst's 
answer to the complaint and throughout the case, 
Elmhurst denied that Anderson was its agent or that it 
was in any way liable [***3]  for his conduct.

At the time of the accident, Anderson was insured under 
a trucker's liability policy issued by Country Mutual, with 
a policy limit of $ 250,000. Lawrence was covered under 
a similar policy issued by Pekin, with a limit of $ 
300,000, plus a Pekin umbrella policy with a limit of $ 
1,000,000. Elmhurst was insured by Wausau, under a 
liability policy with a limit of $ 500,000. Each of the three 
policies purported to cover all damages owed by the 
insured for bodily injury and property damage arising 
from a vehicular collision. Both the Country Mutual and 
Pekin policies contained an "omnibus clause," under 
which anyone liable for the named insured's conduct at 
the time of the accident would be covered as an 
additional insured, to the extent of that liability. All three 
insurers assumed the "right and duty" to defend any 
covered damage suit, and the policies further provided 
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that the insurer "may investigate and settle any claim or 
suit" as it deemed appropriate. Finally, each of the three 
policies contained the identical provision that the 
insurer's payment of the liability insurance limit would 
operate to terminate its duty to defend or settle.

About June 1988, Shoemaker [***4]  proposed a 
settlement arrangement under which Anderson, 
Lawrence, and Elmhurst would be completely released 
from liability on the condition that their three respective 
insurers pay Shoemaker the full limits of their policies. 
Country Mutual and Pekin stated that they would be 
amenable to this offer. Wausau, however, declined to 
accept these terms or make any counter-offer on 
Elmhurst's behalf.

Wausau's claims adjuster attempted to tender 
Elmhurst's defense to Lawrence and Pekin, maintaining 
that Elmhurst was an additional insured under 
Lawrence's policy. In correspondence rejecting the 
tender, counsel for Pekin reiterated a statement by 
Shoemaker that she would not release Elmhurst from 
liability unless Wausau contributed proceeds from its 
policy towards settlement. Pekin indicated to Wausau 
that it was Pekin's and Country Mutual's intention to 
exhaust their policy limits and proceed with settlement in 
the interests of their insureds.

A settlement was executed in June of 1989. Country 
Mutual and Pekin tendered Shoemaker the limits of their 
policies for a total of $ 1.55 million, in exchange for 
which Shoemaker agreed to dismiss Anderson and 
Lawrence with prejudice from the suit, and [***5]  sign a 
covenant  [*76]  not to sue them for any claim or injury 
arising from the occurrence. Although counsel for Pekin 
and Lawrence requested that Elmhurst also be included 
in the settlement and release, Shoemaker expressly 
refused to release Elmhurst because neither Elmhurst 
nor Wausau had tendered any proceeds towards 
settlement. In her covenant not to sue, Shoemaker 

reserved the right to proceed against Elmhurst for 
additional damages resulting from the accident. 
Anderson and Lawrence were subsequently dismissed 
from suit by court order. The court also entered an order 
finding that the settlement was in good faith. Neither 
order was accompanied by findings pursuant to 
Supreme Court Rule 304(a). 134 Ill. 2d R. 304(a).

After the settlement was executed, Wausau attempted 
to tender Elmhurst's defense to Country Mutual. 
Wausau stated that because the complaint contained 
allegations that Elmhurst was liable for Anderson's 
conduct, Country Mutual owed Elmhurst coverage under 
Country Mutual's omnibus clause. Country Mutual 
denied the tender, asserting that it had already paid the 
limits of its policy in the Shoemaker settlement.

Elmhurst subsequently initiated a third-party claim 
against Anderson [***6]  and Lawrence in the 
Shoemaker suit, alleging that because Elmhurst's 
liability to Shoemaker was premised solely upon its 
alleged vicarious liability for Anderson's negligence, 
Elmhurst was entitled to indemnity from Anderson as 
well as from Lawrence as Anderson's employer. 
Thereafter, Anderson and Lawrence entered  [**502]  
 [****38]  into an "Agreement for Judgment, Assignment, 
[and] Covenant Not to Execute on Judgment" 
(hereinafter "Agreement for Judgment") with Elmhurst 
and Wausau, which was defending Elmhurst in the 
Shoemaker suit. Under this agreement, Anderson and 
Lawrence assigned to Elmhurst and Wausau "all rights, 
causes of action, and claims" they possessed against 
Pekin or Country Mutual arising from the Shoemaker 
suit, "whether present, future or inchoate," and 
consented to the entry of an indemnity judgment for 
Elmhurst for any amounts Shoemaker may recover in 
that action. Elmhurst, in turn, agreed to execute upon 
the indemnity judgment against Country Mutual and 
Pekin rather than Anderson and Lawrence. The trial 
court then entered an indemnity judgment for Elmhurst 
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against Anderson and Lawrence.

Meanwhile, Country Mutual, having retained counsel 
under a reservation of rights to represent [***7]  
Anderson in the third-party action, filed the declaratory 
judgment action at issue on appeal. Country Mutual's 
second-amended complaint sought, in relevant part, a 
declaration that its good faith settlement for policy limits 
discharged it from any further duty to defend or 
indemnify either Anderson or its  [*77]  potential 
additional insureds, Lawrence and Elmhurst, in the 
Shoemaker suit. Pekin filed a cross-claim for declaratory 
judgment seeking a similar determination. Identical 
answers to these complaints were filed by both Elmhurst 
and by Wausau, which had entered an appearance on 
its own behalf.

Elmhurst proceeded to trial on the Shoemaker suit 
represented by Wausau's assigned counsel. The jury 
returned a verdict against Elmhurst in an amount 
exceeding $ 4.22 million. After a set-off for the $ 1.55 
million previously paid by Country Mutual and Pekin, 
Elmhurst became liable for a judgment of over $ 2.62 
million. Elmhurst's appeal from this judgment is currently 
pending before this court (Shoemaker v. Elmhurst-
Chicago Stone (1st Dist., 3rd Div.), No. 1-91-1569).

Wausau subsequently amended its answer and 
affirmative defense to Country Mutual's declaratory 
judgment action. Wausau asserted [***8]  that Country 
Mutual had a duty to defend and indemnify Elmhurst as 
its additional insured and that this duty was "co-equal" 
with the duty to indemnify its named insured Anderson. 
Wausau alleged that Country Mutual had breached this 
duty by tendering its policy limits in a settlement which 
excluded Elmhurst. According to Wausau, standing to 
assert this claim derived from its right of intervention 
under Code of Civil Procedure section 2-408 (Ill. Rev. 
Stat. 1989, ch. 110, par. 2-408 ), and from a non-waiver 
agreement in its policy.

Wausau also filed a counterclaim for declaratory relief 
as assignee of Anderson and Lawrence under the 
Agreement for Judgment. The counterclaim alleged that 
Country Mutual and Pekin had wrongfully left these 
insureds exposed to third-party liability to Elmhurst, and 
that the failure to secure a complete release of these 
insureds constituted a breach of the duty of good faith 
and fair dealing owed them.

Country Mutual and Pekin moved for partial summary 
judgment in their declaratory judgment actions, and 
Wausau, on behalf of itself and Elmhurst, filed a cross-
motion for summary judgment as to its affirmative 
defense and counterclaim. Following extensive 
briefing [***9]  and argument, the trial court granted 
summary judgment for Country Mutual and Pekin and 
denied Wausau's motion. The court determined that 
Country Mutual and Pekin had no further obligation to 
defend or indemnify Anderson, Lawrence, or Elmhurst 
after settling in good-faith for policy limits. The instant 
appeal followed.

HN1[ ] Summary judgment is proper where the 
pleadings, depositions and affidavits show that there is 
no disputed question of fact and that the movant is 
entitled to judgment as a matter of law. (Ill. Rev. Stat. 
1991, ch. 110, par. 2-1005; Elliott v. Chicago Title 
Insurance Co. [*78]  (1984), 123 Ill. App. 3d 226, 231, 
462 N.E.2d 640.) HN2[ ] If differing inferences can be 
drawn from the undisputed facts, then summary 
judgment should be denied. ( Gagliardo v. Vodica 
(1978), 58 Ill. App. 3d 1053, 1055, 374 N.E.2d 1302.) 
HN3[ ] Because we are called upon to consider the 
propriety of summary judgment, we apply a de novo 
standard of review.  [**503]   [****39]  Rayner Covering 
Systems, Inc. v. Danvers Farmers Elevator Co. (1992), 
226 Ill. App. 3d 507, 510, 589 N.E.2d 1034.

The primary [***10]  issue on appeal turns upon a 
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question of law for which Wausau 1 concedes there is 

no direct Illinois precedent. Wausau suggests that this 
court extend the well-established duty of good faith and 
fair dealing owed by an insurer to its insureds (see 
Pekin Insurance Co. v. Home Insurance Co. (1985), 134 
Ill. App. 3d 31, 33, 479 N.E.2d 1078), to require that the 
insurer, before exercising its right to settle a claim for 
policy limits, secure a complete release of each insured 
from any existing or potential liability resulting from the 
claim. In the context of this case, Wausau argues that 
"good faith" would have dictated that the insurers 
extinguish Elmhurst's liability to Shoemaker, in the same 
manner as that of Anderson and Lawrence, before 
surrendering policy limits in settlement. Further, as 
assignee of Anderson and Lawrence, Wausau asserts 
that Country Mutual and Pekin breached their duty to 
defend and indemnify by simply paying policy limits 
without protecting their insureds against further liability 
to Elmhurst in the third-party action.

 [***11]  None of the parties in this case dispute that 
HN4[ ] an insurer must exercise good faith and deal 
fairly with all parties insured by its policies. ( National 
Surety Corp. v. Fast Motor Service, Inc. (1991), 213 Ill. 
App. 3d 500, 572 N.E.2d 1083; Pekin, 134 Ill. App. 3d at 
33.) HN5[ ] If an insurer acts negligently, fraudulently, 
or in bad-faith when negotiating a settlement on behalf 
of its insured, the insurer may be held liable for 
damages in excess of policy limits. ( Scroggins v. 
Allstate Insurance Co. (1979), 74 Ill. App. 3d 1027, 393 
N.E.2d 718; Phelan v. State Farm Mutual Automobile 
Insurance Co. (1983), 114 Ill. App. 3d 96, 448 N.E.2d 
579.) However, HN6[ ] bad faith will be found only 
where the insurer has engaged in "vexatious, 

1  Wausau filed the sole appellant's brief in this case, and 
apparently makes the arguments on appeal, as it did in the 
trial court, on its own behalf as well as on behalf of Elmhurst 
and as assignee of Anderson and Lawrence.

unreasonable, or outrageous" conduct towards the 
insured parties. ( Pekin, 134 Ill. App. 3d at 34.) In Pekin, 
this court ruled that an insurer's act of securing a 
settlement for policy limits on behalf of one insured 
without notifying or  [*79]  obtaining [***12]  a discharge 
of another insured, in and of itself, did not constitute bad 
faith. In arriving at this conclusion, the Pekin court 
considered the fact that the other insured would receive 
the benefit of the settlement as a setoff against the 
damage award in the underlying suit. See Pekin, 134 Ill. 
App. 3d 31, 479 N.E.2d 1078.

Under the facts of this case, it is beyond dispute that 
Country Mutual's and Pekin's conduct was in good faith 
and the best interests of their insureds. The record 
establishes that these insurers foresaw potential liability 
for their insureds far in excess of policy limits, and 
accordingly, they seized upon an opportune settlement 
offer from the plaintiff in which they obtained a complete 
release for Anderson and Lawrence. Although Pekin 
also attempted to secure Elmhurst's inclusion in this 
arrangement, it was Shoemaker who specifically 
refused to release Elmhurst unless funds were tendered 
by Wausau. Shoemaker's refusal was certainly 
foreseeable considering the gravity of her injuries and 
the fact that, because Wausau had been actively 
representing Elmhurst in the suit, Shoemaker was most 
likely aware of Wausau's existence as a  [***13]  third 
insurer. In light of these circumstances, the argument 
that the "exclusion" of Elmhurst from settlement 
manifested bad faith on Country Mutual's and Pekin's 
part is unpersuasive. Wausau unquestionably was 
aware of the ramifications of this settlement at least one 
year before it transpired, yet it elected to refuse the offer 
and go to trial. There was no requirement that, merely 
because Elmhurst and Wausau chose to proceed in this 
manner, Country Mutual and Pekin should have 
compromised the interests of both Anderson and 
Lawrence and forego a settlement opportunity. HN7[ ] 
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It is an insurer's unreasonable failure to pursue a 
settlement offer, rather than its acceptance of one, 
which will expose it to liability for bad faith. (See, e.g., 
La Rotunda  [**504]   [****40]  v. Royal Globe Insurance 
Co. (1980), 87 Ill. App. 3d 446, 408 N.E.2d 928; Phelan, 
114 Ill. App. 3d at 104; Scroggins, 74 Ill. App. 3d 1027, 
393 N.E.2d 718.) Furthermore, although Wausau faults 
Country Mutual and Pekin for failing at the time of 
settlement to "acknowledge" an obligation to defend 
Elmhurst, it is unclear [***14]  how Wausau believes 
such an acknowledgement would have altered 
Shoemaker's demand for a contribution from Wausau 
under the circumstances of this case. We therefore 
conclude that there was no evidence offered to establish 
that Country Mutual's or Pekin's actions towards 
Elmhurst amounted to the "vexatious, unreasonable, or 
outrageous" conduct which is necessary for a showing 
of bad faith.

Wausau further maintains that Country Mutual's and 
Pekin's exhaustion of policy limits did not discharge their 
obligation to defend Elmhurst in the Shoemaker trial, 
and that in refusing this defense,  [*80]  the insurers 
acted in bad faith. Wausau also makes this argument as 
assignee of Anderson and Lawrence, on the basis of the 
insurers' contention that they had no further obligation to 
defend them in the third-party suit.

HN8[ ] The determination of the scope of an insurer's 
duty to defend requires an examination of its 
undertaking as set forth in the policy language. ( Zurich 
Insurance Co. v. Raymark Industries, Inc. (1987), 118 
Ill. 2d 23, 55, 514 N.E.2d 150.) Both Country Mutual's 
and Pekin's policies contained the express provision 
that "our payment of the liability [***15]  insurance limit 
ends our duty to defend or settle." Pekin's umbrella 
policy similarly stated that "the company shall not be 
obligated to defend any suit after the company's liability 
has been exhausted."

In Zurich, the supreme court held that HN9[ ] when an 
insurer has properly elected to exhaust its policy limits 
by paying a judgment or settlement, it has no further 
obligation to defend any actions against its insured, 
whether such actions are pending at the time of 
exhaustion or commenced thereafter. ( Zurich, 118 Ill. 
2d at 52-53.) The exhaustion of limits clause in the 
policy in Zurich provided that "the company shall not be 
obligated * * * to defend any suit after the applicable 
limit of the company's liability has been exhausted by 
payment of judgments or settlements." Zurich, 118 Ill. 2d 
at 55-56 (Emphasis in original.).

As in Zurich, the language of the policies in this case 
unambiguously manifested the parties' intention to limit 
the duty to defend to the time before policy limits were 
properly exhausted, as they were in this case. As stated 
above, Country Mutual and Pekin  [***16]  clearly acted 
in good faith in tendering policy limits for a release of 
two insureds, and there is no evidence that Wausau 
was not fully aware of the implications of that settlement 
for Elmhurst. Thus, there was no evidence of a breach 
of contract or bad faith in this case. In any event, 
Elmhurst has received the maximum amount it could 
have received from Country Mutual and Pekin, as it will 
have the benefit of their policy limits as a setoff against 
the Shoemaker judgment. See Pekin, 134 Ill. App. 3d 
31.

Additionally, contrary to what Wausau argues, Country 
Mutual and Pekin did not improperly leave Anderson 
and Lawrence exposed to liability. Wausau's indemnity 
action was not yet pending at the time of the settlement, 
and these insurers complied with the terms of their 
contracts in availing themselves of the settlement offer. 
Accordingly, Wausau's contention here lacks merit.

Wausau lastly argues that the breach by Country Mutual 
and Pekin of their duties to defend and deal in good 
faith with their insureds  [*81]  entitle the insureds to 
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damages consisting not only of any sums due 
Shoemaker, but also of defense costs Wausau incurred 
and is incurring [***17]  for the underlying case. As a 
basis for the alleged entitlement to these amounts, 
Wausau claims equitable contribution, and also 
Anderson's and Lawrence's assignment of their rights of 
action against their insureds.

HN10[ ] While there is precedent for an excess 
insurer's recovery of damages against a primary insurer 
( New Amsterdam Casualty Co. v. Certain Underwriters 
at Lloyds, London (1966), 34 Ill. 2d 424, 216 N.E.2d 
665), an insurer is not liable for damages in excess of 
 [**505]   [****41]  policy limits unless bad faith is shown 
in the primary insurer's refusal to defend its insured. 
(See Conway v. Country Casualty Insurance Co. (1982), 
92 Ill. 2d 388, 398, 442 N.E.2d 245; Pekin, 134 Ill. App. 
3d at 35.) Assuming, but not deciding, that Country 
Mutual and Pekin were Elmhurst's primary insurers, 
Wausau has failed to provide a factual basis for its claim 
of bad faith by these insurers. Accordingly, we do not 
reach the issue of damages in this case.

For the foregoing reasons, the judgment of the circuit 
court of Cook County is affirmed.

Affirmed.

CAHILL, P.J., and JOHNSON,  [***18]  J., concur.  

End of Document
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Core Terms

insured, settlement, good faith, settle, policy limit, bad 
faith, claimants, summary judgment, present case, 
cases, settle a claim, trial court, limits

Case Summary

Procedural Posture
Appellants, individuals and their estates, sought review 
from a judgment of the Circuit Court for the Fifteenth 
Judicial Circuit, Palm Beach County (Florida), which 
entered summary judgment in favor of appellee insurer 
in appellants' third-party bad faith actions arising from a 
vehicle accident. The trial court also denied summary 
judgment to two appellants who asserted the same 
claims as the other appellants.

Overview
As a result of a car collision involving multiple fatalities 
and injuries of young people, the tortfeasor's insurer 
paid out on several claims from the accident to the limits 
of its policy. Thereafter, it commenced a declaratory 
judgment action against its insured, the tortfeasor, to 
determine whether it had any further duty to defend. 
Appellants intervened and ultimately filed third-party bad 
faith actions against the insurer, alleging that it settled 
with several of the claimants without due regard for the 
interests of the insured, who was then exposed to 
liability. The trial court granted summary judgment to the 
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insurer on all claims and appellants sought review. The 
court reconciled apparently conflicting case law, noting 
that pursuant to a line of cases under Boston Old 
Colony, the insurer was obligated to fully investigate all 
the claims at hand to determine how to best limit the 
insured's liability. However, because the matter involved 
multiple claims, under the Harmon line of cases, the 
insurer could have elected to follow a strategy of 
settlement with selected claimants, if that policy were 
reasonable. The issues of good faith and 
reasonableness were jury determinations.

Outcome
The court affirmed the denial of summary judgment to 
some appellants, reversed the grant of summary 
judgment to the insurer, and remanded the matter for a 
jury trial.

LexisNexis® Headnotes

Civil Procedure > Parties > Real Party in 
Interest > General Overview

Insurance Law > Claim, Contract & Practice 
Issues > Fiduciary Responsibilities

Governments > Fiduciaries

Insurance Law > General Overview

Insurance Law > Liability & Performance 
Standards > Bad Faith & Extracontractual Liability

Insurance Law > Liability & Performance 
Standards > Bad Faith & Extracontractual 
Liability > General Overview

Insurance Law > Liability & Performance 

Standards > Settlements > General Overview

Insurance Law > Liability & Performance 
Standards > Good Faith & Fair Dealing > Payments

HN1[ ]  Parties, Real Party in Interest

Good-faith law in Florida evolved as liability insurance 
policies began to replace traditional indemnity policies. 
Under liability policies, insurance companies took on the 
obligation of defending the insured, which, in turn, made 
insureds dependent on the acts of the insurers; insurers 
had the power to settle and foreclose an insured's 
exposure or to refuse to settle and leave the insured 
exposed to liability in excess of policy limits. This placed 
insurers in a fiduciary relationship with their insureds 
similar to that between an attorney and client. Courts 
began to recognize that insurers owe a duty to their 
insureds to refrain from acting solely on the basis of 
their own interests in settlement. This duty is known as 
the "exercise of good faith" or the "avoidance of bad 
faith." If an insurer is found to have acted in bad faith, 
the insurer will have to pay the entire judgment entered 
against the insured in favor of the injured third party, 
including any amount in excess of the insured's policy 
limits. This type of claim became known as a third-party 
bad faith action. Even though the bad faith occurs 
between the insurer and its named insured, Florida law 
allows the injured third party insured to bring an action 
directly against the insurer. The injured party, as the 
beneficiary of any successful bad faith claim, is the real 
party in interest as a sort of judgment creditor.

Governments > Courts > Common Law

Insurance Law > Liability & Performance 
Standards > Bad Faith & Extracontractual 
Liability > General Overview

Governments > Legislation > Statutory Remedies & 
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Rights

Insurance Law > Liability & Performance 
Standards > Bad Faith & Extracontractual Liability

Insurance Law > Liability & Performance 
Standards > Settlements > General Overview

HN2[ ]  Courts, Common Law

Fla. Stat. ch. 624.155 (Supp. 1982) creates a statutory 
bad faith claim and extends the claim to the first-party 
insureds. A 1990 amendment notes the existence of 
common-law bad faith and adds that a person may 
obtain a judgment under either the common law remedy 
or the statutory remedy, but not both. Fla. Stat. ch. 
624.155 (Supp. 1990). This statutory obligation does not 
change the common law obligation of good faith or the 
measure of damages.

Civil Procedure > Trials > Jury Trials > Province of 
Court & Jury

Insurance Law > Liability & Performance 
Standards > Good Faith & Fair Dealing > General 
Overview

HN3[ ]  Jury Trials, Province of Court & Jury

Under the Boston Old Colony line of cases, the general 
standard of care that the insurer must exercise when 
handling claims against the insured is the same degree 
of care and diligence as a person of ordinary care and 
prudence should exercise in the management of his 
own business. Because the insured has relinquished 
control of all decisions regarding claims to the insurer, 
the insurer's standard of care requires the insurer to act 
in good faith and with due regard for the interests of the 
insured. This good faith duty obligates the insurer to 
advise the insured of settlement opportunities, to advise 

as to the probable outcome of the litigation, to warn of 
the possibility of an excess judgment, and to advise the 
insured of any steps he might take to avoid the same. 
The insurer must investigate the facts, give fair 
consideration to a settlement offer that is not 
unreasonable under the facts, and settle, if possible, 
where a reasonably prudent person, faced with the 
prospect of paying the total recovery, would do so. The 
determination of whether an insurer has satisfied this 
standard is one for the jury.

Insurance Law > Liability & Performance 
Standards > Bad Faith & Extracontractual Liability

Insurance Law > Liability & Performance 
Standards > Settlements > General Overview

Insurance Law > Liability & Performance 
Standards > Settlements > Good Faith & Fair 
Dealing

HN4[ ]  Liability & Performance Standards, Bad Faith 
& Extracontractual Liability

Fla. Stat. ch. 624.155(b)(1) (2002) states that an insured 
has a cause of action for bad faith when the insured did 
not attempt in good faith to settle claims when, under all 
circumstances, it could and should have done so, had it 
acted fairly and honestly towards its insured and with 
due regard for her or his interests.

Civil Procedure > Trials > Jury Trials > Province of 
Court & Jury

Insurance Law > Liability & Performance 
Standards > Bad Faith & Extracontractual Liability

Insurance Law > Liability & Performance 
Standards > Settlements > General Overview

850 So. 2d 555, *555; 2003 Fla. App. LEXIS 5742, **1
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HN5[ ]  Jury Trials, Province of Court & Jury

A jury is to decide whether an insurer has given 
inappropriate primary regard to his own interests over 
those of the insured in making a settlement 
determination. Additionally, when there are multiple 
claimants and minimal policy limits, it follows that, 
insofar as the insureds' interest governs, the fund 
should not be exhausted without an attempt to settle as 
many claims as possible.

Insurance Law > Liability & Performance 
Standards > Good Faith & Fair Dealing > General 
Overview

Insurance Law > Liability & Performance 
Standards > Bad Faith & Extracontractual 
Liability > General Overview

Insurance Law > Liability & Performance 
Standards > Settlements > Good Faith & Fair 
Dealing

Insurance Law > Liability & Performance 
Standards > Settlements > Policy Limits

HN6[ ]  Liability & Performance Standards, Good Faith 
& Fair Dealing

An insured's good faith discretion is broader when 
deciding to settle a claim within the policy limits than 
when refusing to settle or defend a claim. Stating that 
discretion is broader when an insurer settles a claim 
necessarily implies that what discretion exists, although 
broad, is not unbridled and is limited by some duty.

Insurance Law > Liability & Performance 
Standards > Bad Faith & Extracontractual Liability

Insurance Law > Liability & Performance 
Standards > Settlements > General Overview

HN7[ ]  Liability & Performance Standards, Bad Faith 
& Extracontractual Liability

Under the Harmon line of cases, where multiple claims 
arise out of one accident, the liability insurer has the 
right to enter reasonable settlements with some of those 
claimants, regardless of whether the settlements 
deplete or even exhaust the policy limits to the extent 
that one or more claimants are left without recourse 
against the insurance company.

Business & Corporate Compliance > ... > Industry 
Practices > Unfair Business Practices > Claims 
Investigations & Practices

Insurance Law > Liability & Performance 
Standards > Bad Faith & Extracontractual 
Liability > General Overview

Insurance Law > Liability & Performance 
Standards > Bad Faith & Extracontractual Liability

Insurance Law > Liability & Performance 
Standards > Settlements > General Overview

Insurance Law > Types of Insurance > Motor 
Vehicle Insurance > General Overview

HN8[ ]  Unfair Business Practices, Claims 
Investigations & Practices

On their faces, Boston Old Colony and related cases 
seem irreconcilably opposed to Harmon. Boston Old 
Colony provides that an insurer must conduct a full 
investigation of all competing claims arising out of an 
accident before endeavoring to settle any one individual 
claim, while keeping the insured informed at all 
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Page 5 of 9

Jonathan Stern

junctures of the process. Harmon provides that an 
insurer may pick and choose which claims to settle 
based on any strategy it deems expedient, as long as 
those choices are reasonable. The two cases are 
capable of harmonization. Boston Old Colony and 
Harmon provide a general rule and a more specific 
application of that rule. The rule in Boston Old Colony 
sets a standard applicable in all automobile insurance 
bad faith cases, regardless of the factual circumstances 
and legal nuances of the cases. The Harmon rule 
focuses on the standard in scenarios with multiple 
competing claims. Therefore, the Boston Old Colony 
standard applies to all Florida cases alleging insurer bad 
faith, and Harmon applies to the subset of those cases 
involving multiple competing claims.

Counsel: Gary E. Sherman of the Law Offices of Gary 
E. Sherman, P.A., Fort Lauderdale, for appellants 
Maribel Farinas and Margarita Farinas.

Marjorie Gadarian Graham of Marjorie Gadarian 
Graham, P.A., Palm Beach Gardens and Brian J. Glick 
of Glick Law Offices, Boca Raton, for appellants Susan 
Walker, Estate of Margaux Schehr, Rochelle Slosberg, 
Irving Slosberg, Estate of Dori Slosberg, Emily 
Slosberg, Ligia Gallego and Estate of Carolina Gil.

Louis K. Rosenbloum of Lois K. Rosenbloum, P.A., 
Pensacola, for Amicus Curiae The Academy of Florida 
Trial Lawyers.

Jane Kreusler-Walsh of Jane Kreusler-Walsh, P.A., 
West Palm Beach, J. Michael Burman of Burman, 
Critton, Luttier & Coleman, P.A., West Palm Beach, 
Greg M. Gaebe of Gaebe, Murphy, Mullen & Antonelli, 
Coral Gables, and Donald H. Partington of Clark, 
Partington,  [**2]  Hart, et. al., Pensacola, for appellee 
Florida Farm Bureau General Insurance Company.

Sylvia H. Walbolt, and F. Townsend Hawkes of Carlton 
Fields, P.A., Tallahassee, and Alfred J. Saikali of 
Carlton Fields, P.A., Miami, for Amicus Curiae Florida 

Defense Lawyers Association and American 
International Companies.  

Judges: POLEN, C.J., GUNTHER and SHAHOOD, JJ., 
concur.  

Opinion

 [*557]  PER CURIAM.

This consolidated appeal arises from litigation regarding 
a February 23, 1996 car accident. Nicholas Copertino 
lost control of his car and crossed a median, hitting an 
oncoming car. This tragedy resulted in the unfortunate 
deaths of five teenagers and severe injuries to another 
seven, including Copertino and a 14-year-old girl 
rendered a quadriplegic. Copertino's liability for those 
resulting injuries was not in question. 

Copertino was covered by his father's Florida Farm 
Bureau General Insurance Company ("Farm Bureau") 
policy with bodily injury limits of $100,000 per claim and 
$300,000 per accident. Consequently, with the five 
death claims and seven significant personal injury 
claims, the policy limits were plainly inadequate.

Farm Bureau settled for the limits with Lisa Boccia, the 
driver of [**3]  the other car, and the Rashidian and 
Cordes estates, two of the death claims, by March 8, 
1996. After exhausting the limits, Farm Bureau filed a 
declaratory judgment action in July 1996 against the 
insured, the Copertinos,  [*558]  to determine whether it 
had any further duty to defend the Copertinos after 
having paid the policy limits. Appellants intervened and 
ultimately all filed third-party bad faith actions alleging 
that Farm Bureau entered into settlements without due 
regard for the interests of the insured.

Farm Bureau moved for summary judgment against all 
appellants, and the Farinases moved for cross-summary 

850 So. 2d 555, *555; 2003 Fla. App. LEXIS 5742, **1
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judgment. The trial court granted summary judgment to 
Farm Bureau as to all the appellants and denied the 
Farinases' summary judgment. Now, all appellants seek 
review of the summary judgment granted to Farm 
Bureau, and the Farinases also seek review of the 
denial of their summary judgment.

We are confronted with three questions: 1) what was 
Farm Bureau's good-faith duty to the insured, the 
Copertinos, in a multiple claimant situation, 2) did Farm 
Bureau meet that duty and 3) are there any remaining 
issues of fact for a jury to determine.

A brief background of insurance good-faith [**4]  law is 
necessary to provide context for our analysis.

HN1[ ] Good-faith law in Florida evolved as liability 
insurance policies began to replace traditional indemnity 
policies.

Under liability policies, however, insurance companies 
took on the obligation of defending the insured, which, in 
turn, made insureds dependent on the acts of the 
insurers; insurers had the power to settle and foreclose 
an insured's exposure or to refuse to settle and leave 
the insured exposed to liability in excess of policy limits. 
This placed insurers in a fiduciary relationship with their 
insureds similar to that which exists between an 
attorney and client. Consequently, courts began to 
recognize that insurers "owed a duty to their insureds to 
refrain from acting solely on the basis of their own 
interests in settlement." This duty became known as the 
"exercise of good faith" or the "avoidance of bad faith." 
Under this new standard of culpability, if an insurer was 
found to have acted in bad faith, the insurer would have 
to pay the entire judgment entered against the insured 
in favor of the injured third party, including any amount 
in excess of the insured's policy limits. This type of claim 
became known as [**5]  a third-party bad faith action.

State Farm Mut. Ins. Co. v. LaForet, 658 So. 2d 55, 57-
58 (Fla. 1995).

Even though the bad faith occurs between the insurer 
and its named insured, Florida law allows the injured 
third party insured to bring an action directly against the 
insurer. See Thompson v. Commercial Union Ins. Co., 
250 So. 2d 259 (Fla. 1971). The rationale behind this 
procedure is that the injured party, as the beneficiary of 
any successful bad faith claim, is the real party in 
interest as a sort of judgment creditor. See id. at 264.

In 1982, the Florida legislature enacted section 624.155, 
HN2[ ] which created a statutory bad faith claim and 
extended the claim to the first-party insureds. See § 
624.155, Fla. Stat. (Supp. 1982). A 1990 amendment 
noted the existence of common-law bad faith and added 
that a person may obtain a judgment under either the 
common law remedy or the statutory remedy, but not 
both. See § 624.155, Fla. Stat. (Supp. 1990). The third 
district has determined that this statutory obligation did 
not change the common law obligation of good faith 
or [**6]  the measure of damages. See Hollar v. Int'l 
Bankers Ins. Co., 572 So. 2d 937, 939 (Fla. 3d DCA 
1990). All the appellants in the present case, except the 
Farinases, grounded their claims on both the common 
law and statutory standards.

 [*559]  The Florida Supreme Court announced the case 
law standard for insurer good faith in Boston Old Colony 
Insurance Co. v. Gutierrez, 386 So. 2d 783 (Fla. 1980). 
HN3[ ] The general standard of care that the insurer 
must exercise when handling claims against the insured 
is "the same degree of care and diligence as a person of 
ordinary care and prudence should exercise in the 
management of his own business." Id. at 785 (citation 
omitted). Because the insured has relinquished control 
of all decisions regarding claims to the insurer, the 
insurer's standard of care requires the insurer to act "in 
good faith and with due regard for the interests of the 

850 So. 2d 555, *558; 2003 Fla. App. LEXIS 5742, **3
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insured." Id. (citation omitted). The extent of this good 
faith duty is explicitly defined in detail by the court:

This good faith duty obligates the insurer to advise the 
insured of settlement opportunities, to advise as to the 
probable outcome of the litigation,  [**7]  to warn of the 
possibility of an excess judgment, and to advise the 
insured of any steps he might take to avoid the same. 
The insurer must investigate the facts, give fair 
consideration to a settlement offer that is not 
unreasonable under the facts, and settle, if possible, 
where a reasonably prudent person, faced with the 
prospect of paying the total recovery, would do so.

Id. (citations omitted). The determination of whether an 
insurer has satisfied this standard is one for the jury. Id. 
(citation omitted).

This standard of care is further reflected in the 
applicable Florida Statute, which HN4[ ] states that an 
insured has a cause of action for bad faith, when the 
insured did not attempt "in good faith to settle claims 
when, under all circumstances, it could and should have 
done so, had it acted fairly and honestly towards its 
insured and with due regard for her or his interests." § 
624.155(b)(1), Fla. Stat. (2002).

Both prior and subsequent to the Florida Supreme 
Court's decision in Boston Old Colony, courts have 
recognized attendant duties of good faith under Florida 
law. The United States Court of Appeals for the Fifth 
Circuit, when interpreting [**8]  Florida bad faith law in a 
diversity action, concluded that HN5[ ] the jury is to 
decide whether an insurer has given inappropriate 
primary regard to his own interests over those of the 
insured in making a settlement determination. Liberty 
Mut. Ins. Co. v. Davis, 412 F.2d 475, 480 (5th Cir. 
1969). Additionally, when there are multiple claimants 
and minimal policy limits, "it follows that, insofar as the 
insureds' interest governs, the fund should not be 

exhausted without an attempt to settle as many claims 
as possible." Id. at 481. More recently, the Florida 
Supreme Court augmented its decision in Boston Old 
Colony, by specifically addressing a multiple claimant 
situation involving a "deems expedient" clause, much 
like the present case. Shuster v. S. Broward Hosp. Dist. 
Physicians' Prof'l Liab. Ins. Trust, 591 So. 2d 174 (Fla. 
1992). 

For example, when there are multiple parties to a suit, 
we do not believe a "deems expedient" clause will 
protect an insurer who, in bad faith, indiscriminately 
settles with one or more of the parties for the full policy 
limits, thus exposing the insured to an excess judgment 
from the remaining parties.  [**9]  Clearly, the intent of 
the parties would not have been to allow the insurer to 
escape its primary duty to defend and indemnify the 
insured merely by paying out the full sum of the policy 
limits in bad faith.

Id. at 177 (citations omitted). Although Shuster approves 
of an insurance company settling claims within policy 
limits, there is nothing in Shuster that states the insurer 
 [*560]  is not subject to a good faith duty to the insured. 
Shuster states that HN6[ ] "an insured's good faith 
discretion is broader when deciding to settle a claim 
within the policy limits than when refusing to settle or 
defend a claim." Id. at 176 (citing Gardner v. Aetna Cas. 
& Sur. Co., 841 F.2d 82 (4th Cir. 1988)). Stating that 
discretion is broader when an insurer settles a claim 
necessarily implies that what discretion exists, although 
broad, is not unbridled and is limited by some duty.

On the opposing side of the coin to the Florida Supreme 
Court's evolving articulation of insurer good faith 
standards, is the Second District Court of Appeal 
decision in Harmon v. State Farm Mutual Automobile 
Insurance Co., 232 So. 2d 206 (Fla. 2d DCA 
1970). [**10]  The case raised an issue of first 

850 So. 2d 555, *559; 2003 Fla. App. LEXIS 5742, **6
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impression:

Whether an insurance company may settle with two 
insureds in the full amount of the policy limits, thereby 
exhausting the limits of the policy to the exclusion of 
another insured under the uninsured motorist provisions 
of said policy.

Id. at 207. The court reviewed case precedent from 
other states and concluded that:

It is generally held that HN7[ ] where multiple claims 
arise out of one accident, the liability insurer has the 
right to enter reasonable settlements with some of those 
claimants, regardless of whether the settlements 
deplete or even exhaust the policy limits to the extent 
that one or more claimants are left without recourse 
against the insurance company.

Id. at 207-208 (citations omitted). The trial court in the 
present case found this argument to be persuasive and 
relied upon it in determining that Farm Bureau acted 
within its rights when settling with three of the possible 
claimants.

HN8[ ] On their faces, Boston Old Colony and related 
cases seem irreconcilably opposed to Harmon. Boston 
Old Colony provides that an insurer must conduct a full 
investigation of all competing claims [**11]  arising out of 
an accident before endeavoring to settle any one 
individual claim, while keeping the insured informed at 
all junctures of the process. Harmon provides that an 
insurer may pick and choose which claims to settle 
based on any strategy it deems expedient, as long as 
those choices are reasonable. The trial court in the 
present case believes that it can decide which of these 
standards to apply. However, this is not the case, 
because the two cases are capable of harmonization.

Boston Old Colony and Harmon provide a general rule 

and a more specific application of that rule. The rule in 
Boston Old Colony sets a standard applicable in all 
automobile insurance bad faith cases, regardless of the 
factual circumstances and legal nuances of the cases. 
The Harmon rule focuses on the standard in scenarios 
with multiple competing claims. Therefore, the Boston 
Old Colony standard applies to all Florida cases alleging 
insurer bad faith, and Harmon applies to the subset of 
those cases involving multiple competing claims. Under 
this rationale, the present case is subject to both 
standards.

Farm Bureau was required by Boston Old Colony to fully 
investigate [**12]  all the claims at hand to determine 
how to best limit the insured's liability. Additionally, 
based on Davis, Farm Bureau should have sought to 
settle as many claims as possible within the policy 
limits. Finally, based on Shuster, Farm Bureau had the 
duty to avoid indiscriminately settling selected claims 
and leaving the insured at risk of excess judgments that 
could have been minimized by wiser settlement 
practice. Whether Farm Bureau satisfied each of these 
requirements, are questions for a jury to decide. 

 [*561]  Additionally, Farm Bureau, by virtue of having a 
policy with the insured, had primary control of claims 
settlement placed in its hands by the insured. This fact 
gives Farm Bureau a certain degree of discretion in 
deciding how to approach decisions of settlement and 
defense with regard to the multiple claims in the present 
case. Based on Harmon, Farm Bureau could have 
entered into reasonable settlements with some 
claimants to the exclusion of others based on an 
exercise of its discretion. However, Farm Bureau, and 
the trial court, are not free to overlook the fact that 
Harmon requires these settlements to be "reasonable," 
as part of the insurer's fiduciary duty [**13]  to the 
insured. However, the Second District Court of Appeal 
did not define "reasonable" in Harmon. Therefore, 
reasonableness must be determined based on some 

850 So. 2d 555, *560; 2003 Fla. App. LEXIS 5742, **10
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external source of authority, and in the present case, the 
general rules of Boston Old Colony and Florida Statutes 
section 624.155(b)(1) provide that very guidance.

Harmon may apply to the case at hand, but Farm 
Bureau's decisions under its authority are subject to 
Boston Old Colony's definition of reasonable standard of 
care and associated requirements. After full 
investigation and communication with the insured, Farm 
Bureau could have elected to follow a strategy of 
settlement with selected claimants, if that policy were 
reasonable. The reasonableness of that policy is also a 
question for the jury, one subject to the constraints of 
Boston Old Colony and related cases and statutes.

Because the necessary determinations of 
reasonableness were dispensed with by the trial court 
due to its reliance on Harmon, factual issues remain to 
be resolved by a jury.

We now answer the three questions posed for resolution 
by this opinion. First, Farm Bureau's good faith duty to 
the insured [**14]  requires it to fully investigate all 
claims arising from a multiple claim accident, keep the 
insured informed of the claim resolution process, and 
minimize the magnitude of possible excess judgments 
against the insured by reasoned claim settlement. This 
does not mean that Farm Bureau has no discretion in 
how it elects to settle claims, and may even choose to 
settle certain claims to the exclusion of others, provided 
this decision is reasonable and in keeping with its good 
faith duty. Second, whether Farm Bureau has met its 
good faith duty and undertaken a reasonable claims 
settlement strategy are questions for a jury to decide. 
Consequently, in answer to the third question, there are 
many factual issues for the jury to resolve, including 
whether Farm Bureau's quick settlement with three of 
the possible claimants was reasonable, whether Farm 
Bureau's rejection of global and other settlement options 
contemplated the best interests of the insured, whether 

Farm Bureau adequately investigated the facts of all of 
the claims, and whether Farm Bureau properly rejected 
advice of legal counsel and suggested settlement 
strategies proposed by Farm Bureau employees.

As a result, we reverse the [**15]  summary judgment in 
favor of Farm Bureau, affirm the denial of the Farinases' 
motion for summary judgment, and remand for jury trial. 
We affirm all other aspects of the appeal without 
comment.

REVERSED IN PART, AFFIRMED IN PART, AND 
REMANDED FOR JURY TRIAL.

POLEN, C.J., GUNTHER and SHAHOOD, JJ., concur.  

End of Document
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settle, policy limit, insurance company, refuse to settle, 
damages, negotiations, proceeds, exhaust, cases, 
limits, petition for rehearing, directed verdict, multiple 
claims, assignees, handling

Case Summary

Procedural Posture
Defendant insurer sought review of the judgment of the 
United States District Court for the Middle District of 
Florida, which awarded damages in favor of plaintiffs, 
the insured's assignees, for defendant's bad faith refusal 
to settle.

Overview
The insured's automobile struck another vehicle, which 
then struck the vehicle of plaintiffs, the insured's 

assignees. Although plaintiffs offered to settle with 
defendant insurer before filing suit, defendant refused to 
settle because the value of the claims of plaintiffs and 
others exceeded the insured's policy limits. Plaintiffs 
obtained a default judgment against the insured in 
excess of the policy limits. Plaintiffs then obtained a writ 
of garnishment against defendant, which it paid to the 
limits of the insured's policy. Plaintiffs then obtained an 
assignment of any claim the insured might have had 
against defendant because of its refusal to settle 
plaintiffs' claim, and released their claim to the unpaid 
portion of the insured's judgment debt. Plaintiffs filed a 
complaint in state court on the refusal-to-settle claim. 
Defendant removed the case to federal court under 28 
U.S.C.S. § 1441. At the close of evidence, the district 
court denied defendant's motion for directed verdict on 
the issue of bad faith. The jury found for plaintiffs and 
awarded damages. The court affirmed because there 
was evidence from which a jury could have inferred that 
defendant was guilty of bad faith.

Outcome
The court affirmed the district court's judgment that 
awarded damages to plaintiffs, the insured's assignees 
because there was evidence from which a jury could 
have inferred that defendant was guilty of bad faith in its 
refusal to settle. The court held that the insured properly 
assigned his claim against defendant insurer to 
plaintiffs. The court held that the attorneys' fees award 
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was proper because the assignment included those 
fees.

LexisNexis® Headnotes

Insurance Law > Liability & Performance 
Standards > Settlements > General Overview

Insurance Law > Liability & Performance 
Standards > Good Faith & Fair Dealing > General 
Overview

Insurance Law > ... > Motor Vehicle 
Insurance > Obligations > Settlements

HN1[ ]  Liability & Performance Standards, 
Settlements

The insurer is held to that degree of care and diligence 
which a man of ordinary care and prudence should 
exercise in the management of his own business. The 
insurer must act in good faith toward the assured in its 
effort to negotiate a settlement.

Insurance Law > Liability & Performance 
Standards > Settlements > General Overview

Torts > Procedural Matters > Settlements > General 
Overview

Insurance Law > Liability & Performance 
Standards > Good Faith & Fair Dealing > General 
Overview

Insurance Law > ... > Motor Vehicle 
Insurance > Obligations > Settlements

HN2[ ]  Liability & Performance Standards, 

Settlements

In the application of the good faith test consideration 
may be given to the negligence of the insurer in 
determining whether it has conducted settlement 
negotiations in good faith.

Insurance Law > Liability & Performance 
Standards > Settlements > Good Faith & Fair 
Dealing

Insurance Law > ... > Motor Vehicle 
Insurance > Obligations > Settlements

HN3[ ]  Settlements, Good Faith & Fair Dealing

The insurer is liable for the excess over policy limits for 
failure to exercise good faith in the defense, handling 
and settlement of a claim against the assured.

Insurance Law > Liability & Performance 
Standards > Settlements > General Overview

HN4[ ]  Liability & Performance Standards, 
Settlements

Where judgments are obtained or are about to be 
obtained against an insured in different actions, the 
proceeds are to be distributed on a first-come-first-
served basis according to priority of judgment, although 
there is authority for prorata distribution regardless of 
when the judgments were obtained. A liability insurer 
can settle with some claimants although to do so may 
exhaust the insurance fund or so deplete it that a 
subsequent judgment creditor is unable to collect his 
judgment in full from the remaining proceeds.

Insurance Law > Liability & Performance 
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Standards > Settlements > General Overview

Insurance Law > ... > Motor Vehicle 
Insurance > Obligations > Settlements

HN5[ ]  Liability & Performance Standards, 
Settlements

Efforts to achieve a prorated, comprehensive settlement 
may excuse an insurer's reluctance to settle with less 
than all of the claimants, but need not do so. The 
question is for the jury to decide.

Civil Procedure > Trials > Jury Trials > Province of 
Court & Jury

Insurance Law > Liability & Performance 
Standards > Good Faith & Fair Dealing > General 
Overview

Insurance Law > Liability & Performance 
Standards > Settlements > General Overview

Insurance Law > ... > Motor Vehicle 
Insurance > Obligations > Settlements

HN6[ ]  Jury Trials, Province of Court & Jury

It is a question for jury decision whether the insurer had 
not acted too much for its own protection and with too 
little regard for the rights of the insured in refusing to 
settle within the policy limits.

Civil Procedure > Trials > Judgment as Matter of 
Law > General Overview

HN7[ ]  Trials, Judgment as Matter of Law

On motions for directed verdict and for judgment 
notwithstanding the verdict the court should consider all 

of the evidence -- not just that evidence which supports 
the non-mover's case -- but in the light and with all 
reasonable inferences most favorable to the party 
opposed to the motion. If the facts and inferences point 
so strongly and overwhelmingly in favor of one party 
that the court believes that reasonable men could not 
arrive at a contrary verdict, granting of the motions is 
proper. On the other hand, if there is substantial 
evidence opposed to the motions, that is, evidence of 
such quality and weight that reasonable and fair-minded 
men in the exercise of impartial judgment might reach 
different conclusions, the motions should be denied, and 
the case submitted to the jury. A mere scintilla of 
evidence is insufficient to present a question for the jury.

Civil Procedure > Trials > Judgment as Matter of 
Law > General Overview

Criminal Law & 
Procedure > Trials > Verdicts > General Overview

Insurance Law > Liability & Performance 
Standards > Bad Faith & Extracontractual 
Liability > General Overview

HN8[ ]  Trials, Judgment as Matter of Law

The motions for directed verdict and judgment 
notwithstanding the verdict should not be decided by 
which side has the better of the case, nor should they 
be granted only when there is a complete absence of 
probative facts to support a jury verdict. There must be 
a conflict in substantial evidence to create a jury 
question. However, it is the function of the jury as the 
traditional finder of the facts, and not the court, to weigh 
conflicting evidence and inferences, and determine the 
credibility of witnesses.
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Contracts Law > Personal Property > Choses in 
Action

Insurance Law > Liability & Performance 
Standards > Bad Faith & Extracontractual 
Liability > Assignment of Claims

Torts > Business Torts > Bad Faith Breach of 
Contract > General Overview

HN9[ ]  Personal Property, Choses in Action

Since assignability generally is the rule, and non-
assignability is the exception, it seems reasonable to 
confine the exception to wrongs due to the person, the 
reputation, or the feelings of the injured person. An 
insurer's failure to settle more closely resembles a 
wrong against property (the insured's pocketbook) than 
a tort of a purely personal nature. Choses in action 
arising out of contract are, of course, assignable.

Insurance Law > Liability & Performance 
Standards > Good Faith & Fair Dealing > General 
Overview

Insurance Law > ... > Motor Vehicle 
Insurance > Obligations > Settlements

HN10[ ]  Liability & Performance Standards, Good 
Faith & Fair Dealing

The relationship between the insurer and the insured 
imposes upon the insurer the duty to settle not under 
the terms of the contract strictly speaking, but because 
of and flowing from it, to act honestly and in good faith 
toward the insured.

Contracts Law > Third 
Parties > Beneficiaries > Claims & Enforcement

Contracts Law > Standards of 
Performance > Assignments > General Overview

HN11[ ]  Beneficiaries, Claims & Enforcement

At common law, maintenance signified an unlawful 
taking in hand or upholding of quarrels or sides to the 
disturbance or hindrance of common right. Maintenance 
existed where a person assisted another with money to 
carry on his cause, saved party to any expense to which 
he might otherwise be put, or otherwise bore him out in 
the whole or a part of the expense of the suit.

Contracts Law > Third 
Parties > Beneficiaries > Claims & Enforcement

Contracts Law > Standards of 
Performance > Assignments > General Overview

HN12[ ]  Beneficiaries, Claims & Enforcement

Champerty is a species of maintenance. It is defined as 
a bargain by a champetor with a plaintiff or defendant 
for a portion of the matter involved in a suit in case of a 
successful termination of the action, which the 
champetor undertakes to maintain or carry on at his own 
expense.

Judges: Wisdom, Godbold, and Simpson, Circuit 
Judges.  Simpson, Circuit Judge.  

Opinion by: WISDOM 

Opinion

 [*477]  WISDOM, Circuit Judge: 

This diversity action is based on an insurance 
company's alleged bad faith in failing to settle certain 
personal injury claims within the limits of an insured's 

412 F.2d 475, *475; 1969 U.S. App. LEXIS 12939, **1
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automobile liability insurance policy.  The distinctive 
feature of the case is that there were multiple claims 
against an insolvent insured exceeding the limits of his 
policy.  We affirm the judgment in favor of certain 
claimants, assignees of the insured. 

 * * * 

Clinton Bess, the insured, an itinerant fruit-picker, was 
driving in Sarasota, Florida, November 25, 1962, when 
his automobile struck the rear end of a car occupied by 
Mr. and Mrs. Lewis Rawls.  Bess' car careened head-on 
into a car occupied by the plaintiffs, Mr. & Mrs. Oliver 
Davis and their three children.  The double collision 
resulted in serious injury to the five Davises and the two 
Rawlses.  There has never been any question as to 
Bess' responsibility for the accident. 

Liberty [**2]  Mutual had issued an automobile liability 
policy to Bess with limits of $10,000 for personal injury 
to one person, $20,000 for personal injuries in one 

accident, and $5,000 for property damage. 1 It was soon 

evident to all concerned that the injury to two Davises 
alone would exceed $20,000, and that the Rawls claim 

also would exceed $20,000. 2 The insurer could expect 

no contribution from Bess; he was penniless. 

The Davises' attorney, Robert Thompson, by telephone 
on March 27, 1963, to Richard A. Valeri, Tampa Claims 
Manager for Liberty Mutual, and by letter dated March 
29, 1963, offered to compromise for $20,000.  Liberty 
Mutual never questioned its responsibility to expend its 
policy limits on behalf of Bess and it recognized that six 
of [**3]  the seven claimants had substantial injuries.  

1 Suit is now pending to determine whether the collisions 
constituted a single accident under the policy.  We express no 
opinion on the matter.

2 Mr. and Mrs. Rawls instituted suit against Bess on November 
9, 1963, and obtained a verdict for $24,840 on May 6, 1965.

The insurer refused the offer to compromise for fear that 
it would be liable to the Rawls, if it depleted the entire 
amount of the insurance proceeds by settling with the 
Davises.  Thompson recalled his conversation with 
Valeri of March 27, 1963, as follows: 

He [Valeri] then said that they were -- "they 
meaning the company -- were worried about having 
to make a payment over and above the 20; that 
they were afraid that if they paid my clients the 
policy limits, all that was available, that because of 
the Rawlses being involved in the accident, also 
that they might have to pay to the Rawlses 
something over and above the 20.  In other words, 
they only wanted to pay the 20.

An inter-office memorandum written by Valeri 
corroborates this explanation of  [*478]  Liberty Mutual's 
reluctance to settle with the Davises: 

I can't see how we can make any definite 
commitments in view of the Rawls claims.  
Needless to say, we will promptly expend our 
efforts to line up both cases, obtain and confirm 
special.  It would seem a very good likelihood that 
we will be willing to put our policy limits of 20,000 
on the line for all claims [**4]  of both vehicles as 
soon as we get them lined up.

On April 22, 1963, in response to a request by Valeri, 
G.I. Miller, house counsel for Liberty Mutual, reviewed 
the state of the law with regard to the settlement of 
multiple claims. He noted that "the primary duty is to our 
insured" and that this duty "is not diminished by reason 
of the fact . . . that our named insured lacks any 
financial responsibility".  The memorandum continued: 

 We are at liberty to compromise and settle any one 
or more of the asserted claims prior to reduction to 
judgment, even though our limits are exhausted in 
the process, without incurring liability to other 

412 F.2d 475, *477; 1969 U.S. App. LEXIS 12939, **1
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claimants, and even though such other claimants 
later may become judgment creditors. New York 
follows the rule of "first in time, first in right", which 
rule applies as well to amicable settlements as to 
judgments.  David v. Bauman, [24 Misc. 2d 67], 196 
N.Y. Sup. 2d 746 (1960). As a corrolary, we may 
not refuse a claimant's reasonable offer of 
settlement upon the theory that to pay such a 
reasonable settlement would exhaust our coverage 
limits, for to do so would leave us open to the 
familiar charge that we failed in [**5]  bad faith to 
settle a claim within policy limits, having had an 
opportunity to effect such a settlement on a 
reasonable basis.  I believe the same results would 
obtain should Florida law be applied.  Auto Mutual 
Indemnity Co. v. Shaw, [134 Fla. 815], 184 So. 852 
(Fla. 1938).

Miller was aware of Professor Keeton's suggestion 3 

that in cases involving multiple claims the courts ought 
to recognize some form of allocation proceeding to 
determine percentages of available limits of coverage 
applicable to the several claims. Miller observed, 
however, that "no court has yet followed [Professor 
Keeton's] suggestion" and the company "would be 
under no duty to initiate such proceedings".  The 
memorandum concludes: 

I do offer the practical suggestion that all potential 
claimants involved in the 10 P.M. episode, or their 
attorneys, be notified that the value of claims will 
doubtless exceed limits, and that these people be 
invited to participate jointly in efforts to reach 
agreement as to disposition of available funds. If 
agreement cannot be reached after expenditure of 
reasonable effort, then I can see no present reason 

3 Keeton, Preferential Settlement of Liability-Insurance Claims, 
70 Harv. L. Rev. 27 (1956).

why individual claims could not thereafter [**6]  be 
disposed of individually on the basis of fair value, 
first come, first served.

Liberty Mutual ignored this advice from its home office 
counsel.  Instead, it instructed Valeri to delay payment 
to the Davises pending the company's filing proceedings 
under the Federal Interpleader Act to bring both the 
Rawlses and the Davises into court.  This suit was 
indeed filed. 

May 8, 1963, the Davises sued Bess in the Circuit Court 
for Sarasota County.  Thompson wrote Valeri that same 
day stating that "suit will be filed this date".  He did not 
enclose a copy of the pleadings, and Bess, then in 
prison, failed to forward to the insurer any of the papers 
with which he was served.  The Florida Circuit Court 
granted a preliminary default judgment on the issue of 
liability and set the case for final hearing on June 27, 
1963.  June 21, 1963, Liberty Mutual received notice 
from Thompson of the final hearing.  [**7]  June 25, 
1963, Bess requested Liberty Mutual to defend the 
 [*479]  suit.  June 26, 1963, an attorney whom the 
insurer had employed to defend Bess, filed a motion for 
a continuance and a motion to set aside the default.  
When the case was called for trial on damages the court 
summarily denied the defendant's motions.  With scant 
ceremony, the insurer's attorney walked out, leaving 
Bess without representation on the issue of damages.  
The Court, sitting without a jury, awarded a judgment in 
favor of Mr. & Mrs. Davis for $48,500.  The Florida Court 
of Appeals affirmed the judgment January 8, 1965, and, 
February 17, 1965, denied the petition for rehearing. 

Again, Liberty Mutual had an opportunity to settle with 
the Davises.  By letter dated March 9, 1965, Thompson 
offered to compromise the judgment for the policy limits 
if the demand should be met by March 19, 1965.  The 
insurer took no action. 

412 F.2d 475, *478; 1969 U.S. App. LEXIS 12939, **4
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The Davises next petitioned for a writ of garnishment. 
Without opposition, the Florida court entered judgment 
against Liberty Mutual for $27,526.85.  This amount 
included the full policy proceeds, interest, and 
expenses.  Liberty Mutual paid the garnishment 
judgment May 5, 1965. 

The following [**8]  October, the plaintiffs' attorney 
approached Bess, who was still in prison, and obtained 
for the Davises an assignment of any claim that Bess 
might have against Liberty Mutual for the damage to 
Bess resulting from the company's refusal to settle the 
Davises' claim.  In consideration of this assignment, the 
Davises released their claim to the unpaid portion of 
Bess' judgment debt. 

The assignees then sued upon the refusal-to-settle 
claim. Liberty Mutual removed the case to the District 
Court for the Middle District of Florida, under Title 28 
U.S.C. § 1441. At the close of evidence, the district 
court denied the insurer's motion for a directed verdict 
on the issue of bad faith in the refusal to settle. The jury 
returned a verdict in favor of the Davises for $27,593 
with interest at the rate of 6 per cent from May 5, 1965.  
The court added $10,000 for attorneys' fees. 

I. 

The central issue in the case is whether the insurer was 
guilty of bad faith in refusing to settle with the Davises.  
The insurer concedes that there may be some question 
whether its concern about being a volunteer was legally 
justifiable, but insists that it was a good faith concern.  
The [**9]  insurer contends that the trial court erred in 
not directing a verdict in its favor: erred in its charge to 
the jury on bad faith: erred in allowing evidence of 
negotiations before suit was filed; and erred in refusing 
to permit the insurer's experts to testify as to Liberty 
Mutual's good faith. 

A.  The first Florida decision involving the liability of an 

insurer for failure to settle within policy limits is 
Automobile Mutual Indemnity Co. v. Shaw, 1938, 134 
Fla. 815, 184 So. 852. The Court held HN1[ ] the 
insurer to "that degree of care and diligence which a 
man of ordinary care and prudence should exercise in 
the management of his own business".  Yet at the same 
time the Court approved the "prevailing rule . . . that the 
insurer must act in good faith toward the assured in its 
effort to negotiate a settlement".  This ambivalent 
language was construed in American Fidelity & Casualty 
Co. v. Greyhound Corporation, 5 Cir. 1956, 232 F.2d 89. 
This Court, in reversing and remanding, stated: 

It thus appears quite clear that the Florida Supreme 
Court, in the Shaw case, aligned itself with the 
majority of jurisdictions adhering to the good faith 
test of the duty [**10]  placed upon an insurer, 
rather than the negligence test 

 . . . [Even though] evidence of negligence is admissible 
on the question of good faith, the test is . . . [still not] in 
effect converted from good faith to due care. 

 [*480]  On the appeal after the remand, 258 F.2d 709, 
716, the Court explained the "due care" language in 
Shaw: 

From the recitation of it by the Florida Court we 
reach the conclusion that it has adopted the rule 
that HN2[ ] in the application of the good faith test 
consideration may be given to the negligence of the 
insurer in determining whether it has conducted 
settlement negotiations in good faith.

 

Later decisions of this Court and of the Florida courts 
make it clear that, "In Florida HN3[ ] the Insurer is 
liable for the excess over policy limits for failure to 
exercise good faith in the defense, handling and 

412 F.2d 475, *479; 1969 U.S. App. LEXIS 12939, **7
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settlement of a claim against the Assured." 4 Burton v. 

State Farm Mutual Automobile Insurance Co., 5 Cir. 
1964, 335 F.2d 317, 324 n. 14. 

 [**11]  The complicating factor here is the existence of 
multiple claims. 

The insurer concedes that the general rule is as stated 
in 70 ALR 2d 417: 

But HN4[ ] where judgments were obtained or 
were about to be obtained against an insured in 
different actions, the courts, on a majority of the 
cases, have held that the proceeds were to be 
distributed on a first-come-first-served basis 
according to priority of judgment, although there is 
authority for prorata distribution regardless of when 
the judgments were obtained * * * 

Finally, it has been generally held that a liability 
insurer can settle with some claimants although to 
do so may exhaust the insurance fund or so deplete 
it that a subsequent judgment creditor is unable to 
collect his judgment in full from the remaining 
proceeds.

 

But, the insurer argues, no Florida court has clearly held 

4 Auto Mut. Indemnity Co. v. Shaw, 1938, 134 Fla. 815, 184 
So. 852, 859; American Fire & Cas. Co. v. Davis, Fla. D. Ct. 
App., 1962, 146 So.2d 615, 617; American Fidelity & Casualty 
Co. v. Greyhound Corp., 5 Cir. 1956, 232 F.2d 89, 93; 
Dotschay v. National Mutual Ins. Co., 5 Cir. 1957, 246 F.2d 
221, 222; Tully v. Travelers Ins. Co., N.D. Fla., 1954, 118 F. 
Supp. 568, 569; cf.  Canal Ins. Co. v. Sturgis, Fla. D. Ct. App., 
1959, 114 So. 2d 469, 115 So.2d 774; Fla., 1960, 122 So. 2d 
313; see 7 A Appleman, Insurance §4712 (1962).  See also 
Hendry v. Grange Mutual Casualty Co., 5 Cir. 1967, 372 F.2d 
222; Seward v. State Farm Mutual Automobile Insurance 
Company, 5 Cir. 1968, 392 F.2d 723.

that an insurer may exhaust its policy limits by 
preferential payments to some claimants but not to 
others.  The real question, the insurer insists, is whether 
it had a duty to expend its policy limits to the exclusion 
of some claimants. The litigated cases usually involved 
some opportunity for the insurer to hold the 
insured [**12]  harmless.  In the case at bar Liberty 
Mutual never had an opportunity to hold Bess harmless; 
he would still have been exposed to the Rawlses' 
claims. 

Undoubtedly these considerations determined Liberty 
Mutual's decision not to settle. Undoubtedly they are 
relevant to the ultimate jury question of bad faith.  But 
they do not, as a matter of law, justify the trial court's 
directing a verdict for the insurer. It is still for the jury to 
decide whether the refusal to settle was primarily in its 
own interests and with too little regard for its insured's 
interests. 

When several claimants are involved, and liability is 
evident, rejection of a single offer to compromise within 
policy limits does not necessarily conflict with the 
interest of the insured. He hopes to see the insurance 
fund used to compromise as much of his potential 
liability as possible.  Of course, if the fund is needlessly 
exhausted on one claim, when it might cancel out others 
as well, the insured suffers from the company's 

readiness to settle. 5 To put the point another  [*481]  

way, even if liability be conceded, plaintiffs will usually 

5 In Brown v. United States Fidelity and Guaranty Company, 2 
Cir. 1963, 314 F.2d 675 the insurer reached an agreement 
with one claimant, but disabled itself from performing by 
lavishing excessive portions of the policy in the settlement of 
other, less meritorious, claims.  The court accepted "the 
company's overeager settlement of the claims in disregard of 
the possibility of the assured's resulting personal liability" as 
evidence of the sort of bad faith upon which recovery might be 
premised.  314 F.2d at 682.

412 F.2d 475, *480; 1969 U.S. App. LEXIS 12939, **10
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settle for less than they would ultimately recover after 
trial, if only to [**13]  save time and attorney's fees.  
Each settlement dollar will thus cancel out more than a 
dollar's worth of potential liability.  Insured defendants 
will want their policy funds to blot out as large a share of 
the potential claim against them as possible.  It follows 
that, insofar as the insureds' interest governs, the fund 
should not be exhausted without an attempt to settle as 
many claims as possible.  But where the insurance 
proceeds are so slight compared with the totality of 
claims as to preclude any chance of comprehensive 
settlement, the insurer's insistence upon such a 
settlement profits the insured nothing.  He would do 
better to have the leverage of his insurance money 
applied to at least some of the claims, to the end of 
reducing his ultimate judgment debt. 

 [**14]  We conclude therefore that HN5[ ] efforts to 
achieve a prorated, comprehensive settlement may 
excuse an insurer's reluctance to settle with less than all 
of the claimants, but need not do so.  The question is for 
the jury to decide.  As this Court put it in Springer v. 
Citizens Casualty Company, 5 Cir. 1957, 246 F.2d 123, 
128-129, HN6[ ] it is "a question for jury decision 
whether the insurer had not acted too much for its own 
protection and with too little regard for the rights of the 
insured in refusing to settle within the policy limits".  
Here, bearing in mind the existence of multiple claims 
and the insured's exposure to heavy damages, did the 
insurer act in good faith in managing the proceeds in a 
manner reasonably calculated to protect the insured by 

minimizing his total liability? 6 In many cases, efforts to 

achieve an overall agreement, even though entailing a 

6 This principle operates with particular force where the 
defendant has no assets other than the policy proceeds.  
Litigation over money in excess of the policy then would be a 
waste of the plaintiff's money, and he is all the more eager to 
compromise.

refusal to settle immediately with one or more parties, 
will accord with the insurer's duty. In other cases, use of 
the whole fund to cancel out a single claim will best 
serve to minimize the defendant's liability.  Considerable 
leeway, of course, must be made for the insurer's 
honest business judgment, short of 
mismanagement [**15]  tantamount to bad faith. 

In the present case we are met with one conflict of 
interest between the Rawlses and the Davises, another 
(this litigation) between the Davises and Liberty Mutual, 
and a third between Liberty Mutual and Bess.  It should 
be borne in mind that liability for refusal to settle only 
involves the last of those three conflicts.  The Davises, 
as assignees, momentarily stand in Bess' shoes and 
seek to recoup his loss from the company's refusal to 
settle with a stranger to the insurance contract (the 
Davises themselves).  It is possible injury to Bess, not to 
the Davises, that matters here.  Correspondingly, 
whatever solicitude the company may have shown for 
the Rawls' cause and for an equitable division of the 
insurance proceeds, praiseworthy [**16]  though it be, 
has no direct bearing on the real issue, which is the 
company's treatment of its insured. 

This Court has recently clarified the test to be used in 
determining whether there is sufficient evidence to 
submit a case to the jury in connection with a motion for 
a directed verdict. Boeing Company v. Shipman, 5 Cir. 
1969, 411 F.2d 365. Judge Ainsworth, for the Court en 
banc, reformulated the test as follows: 

HN7[ ] On motions for directed verdict and for 
judgment notwithstanding the verdict the Court 
should consider ALL of the evidence -- not just that 
evidence which supports the non-mover's case -- 
but in the light and with all reasonable inferences 
most favorable to the party opposed to the motion.  
If the facts and inferences point so strongly and 
overwhelmingly  [*482]  in favor of one party that 

412 F.2d 475, *481; 1969 U.S. App. LEXIS 12939, **12
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the Court believes that reasonable men could not 
arrive at a contrary verdict, granting of the motions 
is proper.  On the other hand, if there is substantial 
evidence opposed to the motions, that is, evidence 
of such quality and weight that reasonable and 
fairminded men in the exercise of impartial 
judgment might reach different conclusions, the 
motions should [**17]  be denied, and the case 
submitted to the jury.  A mere scintilla of evidence 
is insufficient to present a question for the jury.  
HN8[ ] The motions for directed verdict and 
judgment n.o.v. should not be decided by which 
side has the better of the case, nor should they be 
granted only when there is a complete absence of 
probative facts to support a jury verdict.  There 
must be a conflict in substantial evidence to create 
a jury question.  However, it is the function of the 
jury as the traditional finder of the facts, and not the 
Court, to weigh conflicting evidence and inferences, 
and determine the credibility of witnesses.

There was substantial evidence from which a jury could 
infer that the insurer was guilty of bad faith in giving 
more weight to its own interests than to the interests of 
the insured. In addition, the jury could reasonably have 
found that the insurer failed to exercise proper diligence 

to determine the facts as to damages; 7 failed to defend 

on the issue of damages; failed to explore the possibility 
of settling with all of the claimants; failed to settle with 
the Davises, when the insurer had conceded the 
insured's liability and knew that his exposure to 
damages [**18]  would far exceed the policy limits; failed 
to act in accord with the prevailing law or even to heed 
the legal advice given by the insurer's home-office 
counsel that the company would be in no danger if it 

7 Thompson testified that no one from the insurance company 
had come in to obtain the file and the medical reports he had 
made available to Liberty Mutual.

settled with the Davises and that these failures 
amounted to negligence tantamount to bad faith. In 
short, the district court did not err in denying the 
insurer's motion for a directed verdict. 

B.  The insurer contends that the district court erred in 
not defining "bad faith" as defined in the requested 

charge. 8 The Court, however, went into considerable 

detail in explaining good faith and bad faith and did so in 
accordance with the prevailing law.  The Court charged, 
in part, as follows: 

You are further charged that so long as an 
insurance company acts honestly and in good faith, 
it is not required to accept any offers of settlement, 
even though [**19]  reasonable.  The insurance 
company was under no contractual obligation to 
settle the claim of the Davises, and the mere fact 
that the claim was not settled does not make the 
insurance company liable in this case.  The 

8 Defendants requested the following definition: 

 "Bad faith, which will render an insurance company liable 
under a policy such as the one involved in this case for a 
Judgment in excess of the policy limits because of the 
company's failure to settle a claim within the policy limits, 
is not simply bad judgment or negligence, but it imports a 
dishonest purpose or some moral obliquity and implies 
conscious doing of wrong; it means a breach of known 
duty through some motive of interest or ill will, and 
connotes an actual intent to mislead or deceive another. "

 

This Court, in American Fidelity & Casualty Co. v. Greyhound 
Corp., 5 Cir. 1958, 258 F.2d 709, disapproved the following 
instruction: " 'Bad faith' is defined as the actual intent to 
mislead or deceive another, and refers to a real and actual 
state of mind capable of either direct or circumstantial proof.  
Bad faith cannot be imputed unless there was something in 
the particular transaction equivalent to fraud, actual or 
constructive."

412 F.2d 475, *482; 1969 U.S. App. LEXIS 12939, **16
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insurance company had the right to exercise its 
own judgment in the matter of settling the Davis 
claim, provided that it acted in good faith toward the 
insured, Bess. 

 [*483]  A mistake in judgment is not bad faith.  The 
insurance company is liable only if in bad faith it 
failed to avail itself of settlement opportunities 
within the policy limits, in bad faith. 
As to bad faith, I charge you that the relationship 
between the insuror and the insured is such that the 
insuror must give a consideration to the interest of 
the insured equal to that consideration given its 
own interest in the matter, and it must act with good 
faith in all transactions involving the insured's 
interest. 

There is a duty upon the insurance company, when 
acting upon a claimant's settlement offer within the 
policy limits, to make whatever decision concerning 
rejection or acceptance that honest judgment and 
discretion dictate in the light of all available facts 
and giving equal consideration [**20]  to the 
insured's interest as well as its own. 
Furthermore, on the question of good faith in 
rejecting an offer of settlement within the policy 
limits, only a decision made by an insuror who 
exercises diligence in apprising himself of the 
material facts is entitled to consideration as having 
been made in good faith. 
Therefore, you may consider on this question of 
good or bad faith whether the investigation made by 
the insurance company was thorough enough to 
permit it to come to some fair, honest, and 
intelligent decision regarding the settlement 
opportunities in the light of the then existing 
probabilities.

 [**21]  The charge on negligence as an element of bad 
faith is based on this Court's interpretation of Shaw in 

American Fidelity & Casualty v. Greyhound: 
You are instructed that the insurance company in 
this case is not liable merely because of any 
negligence in the handling of the Davis claim or 
lawsuit, or in the handling of any settlement 
negotiations with reference thereto, or in failing -- 
any negligence in the handling of the Davis claim, 
or in the handling of any settlement negotiations 
with reference thereto, or in failing to effect a 
settlement with the Davises.  However, evidence of 
such negligence, if any, may be considered by you 
on the question of whether the insurance company 
acted in bad faith.

The charge as to the insurer's duty when there are 
multiple claimants is similar to the legal advice Mr. G.I. 
Miller gave Liberty Mutual in his inter-office 
memorandum: 

Now, where there is an accident which results in 
injuries to multiple claimants, you are instructed that 
any insurance company may settle the claims of 
less than all of those injured on a first come first 
served basis, even though such settlement 
exhausts the policy limits, as long as [**22]  the 
settlement is a fair and reasonable one. 
Now, this does not mean that good faith on the part 
of the company requires such procedure, nor is 
failure to do so, of itself, proof of bad faith.

We regard the charge as a clear and fair statement of 
the law which a jury would understand. 

C.  The district judge acted within his judicial discretion 
in limiting the testimony of the insurer's experts.  He did 
not allow them to testify on whether Liberty Mutual acted 
in bad faith.  But he did allow them to testify that in their 
opinion "it was not unreasonable" for the insurer to 
refuse to settle with the Davises.  This was as far as 
they were competent to go. 

412 F.2d 475, *482; 1969 U.S. App. LEXIS 12939, **19
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D.  The district judge properly allowed evidence of 
negotiations before suit was filed.  An insurer is not 
required to rush to settlement. Indeed, in Brown v. 
United States Fidelity & Guaranty Co., supra, fn. 5, the 
court held that an insurer's "over eager" settlement was 
evidence of bad faith.  But each case must be 
determined upon its own facts.  The insurer's 
investigation of the facts relating to liability and to 
damages, the extent and seriousness of the 
negotiations, and the insurer's rejection [**23]  of 
settlement are all relevant to the issue of  [*484]  good 
faith before as well as after suit is filed. 

II. 

Liberty Mutual attacks the assignment of Bess' claim to 
the Davises on the ground that a refusal-to-settle suit 
sounds in tort, since it is based on bad faith, and that 
Florida follows the common law rule that a personal 
injury claim is non-assignable.  Clar v. Dade County, 3 
DCA Fla. 1959, 116 So.2d 34; State Road Department 

v. Bender, 1941, 147 Fla. 15, 2 So. 2d 298. 9 However, 

HN9[ ] since assignability generally is the rule, and 
non-assignability is the exception, it would seem 
reasonable to confine the exception to wrongs due to 
the person, the reputation, or the feelings of the injured 
person.  An insurer's failure to settle more closely 
resembles a wrong against property (the insured's 
pocketbook) than a tort of a purely personal nature.  
See Brown v. Guarantee Insurance Co., 1957, 155 Cal. 
App. 2d 679, 319 P.2d 69, 66 A.L.R.2d 1202. Choses in 

9 Clar points out only that cases arising out of Florida's 
Wrongful Death Statute, F.S. §§ 768.01-03, F.S.A., are not 
assignable. That is because the statute provides specifically 
which classes of persons are entitled to sue for wrongful 
death. 

Bender referred to "pure" tort.  In that case the court expressly 
excepted a cause of action growing out of injury to property.

action arising out of contract are, of course, assignable. 
Spears v. West Coast Builders Supply Co., 1931, 101 
Fla. 980, 133 So. 97. 

 [**24]  A claim against an insurer for refusal to settle 
cannot be fitted neatly into either tort or contract 
categories. 

The Florida Supreme Court, in Shaw, pointed out that, 
HN10[ ] "This relationship [between the insurer and 
the insured] imposes upon the insurer the duty [to settle] 
not under the terms of the contract strictly speaking, but 
because of and flowing from it, to act honestly and in 
good faith toward the insured".  184 So. at 859. Cf.  
American Mutual Liability Insurance Co. of Boston, 
Mass. v. Cooper, 5 Cir. 1932, 61 F.2d 446, 448. In 
American Fire & Casualty Co. v. Davis, 1st D.C.A. Fla. 
1962, 146 So.2d 615, 620, the court said: 

The theory of this action is the conduct of the 
insurance company ARISING OUT OF THE 
CONTRACT -- a breach of duty that would not have 
been owed by the insurer to the insured had the 
contract of insurance not been in existence. 

These observations seem to say that in Florida the duty 
to settle in good faith arises out of the contractual 
relationship of insured and insurer as a result of the 
insurer's exclusive control of all questions of liability, 
settlement, of defense and management before [**25]  
and after the trial. 

Courts in other states have approved the assignment of 

a cause of action for an insured's refusal to settle. 10 In 

Comunale v. Traders and General Insurance Company, 
1958, 50 Cal. 2d 654, 328 P.2d 198, 68 A.L.R.2d 883, a 
leading case, the California Supreme Court held that the 
claim is assignable whether the action is considered as 

10 The cases are collected in an annotation appearing in 12 
A.L.R. 3d 1158.

412 F.2d 475, *483; 1969 U.S. App. LEXIS 12939, **22
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sounding in tort or in contract.  See also Critz v. 
Farmers Insurance Group, 1964, 230 Cal. App. 2d 788, 
41 Cal. Rptr. 401, 12 A.L.R. 3d 1142; Gray v. 
Nationwide Mutual Insurance Co., 1966, 422 Pa. 500, 
223 A.2d 8; Gedeon v. State Farm Mutual Auto 
Insurance Company, W.D. Pa. 1966, 261 F. Supp. 122; 
Atlantic City v. American Casualty Insurance Company, 
D.C.N.J. 1966, 254 F. Supp. 396. But see Carne v. 
Maryland Casualty Co., 1961, 208 Tenn. 403, 346 
S.W.2d 259; Dillingham v. Tri-State Insurance Co., 

1964, 214 Tenn. 592, 381 S.W.2d 914. 11 

 [**26]  If survival of an action, the traditional test of 
assignability, is accepted  [*485]  it should be noted that 
Florida statutes permit the survival of claims for or 
against a decedent.  F.S. §45.11 (1959).  See Note, 
Does the Liability Insurer have a Duty to Compromise, 
14 Fla. L. Rev. 48, 53 (1961). There are strong policy 
considerations in favor of approving assignment of 
failure-to-settle claims to the injured claimant. A holding 
to the contrary would leave many judgment creditors 
without recourse.  The claimant awarded damages may 
be left with a judgment-proof debtor whose only 
valuable asset is his cause of action against his insurer. 
It is unlikely that such an insured would undertake a 
complex and expensive suit against the insurer offering 
him no direct benefits.  This would leave the injured 
party without recourse for his damages and would allow 
insurance companies to play fast and loose with claims 
against their less affluent policyholders.  Here, 
assignability would benefit the assignor as well as the 
assignee to the extent that it diminished the wage 
garnishment to which he would be subjected.  The 
policy reason against permitting an assignment of 
the [**27]  claim is that it might encourage fraud and 

11 The two Tennessee cases cited, Carne and Dillingham held 
that a cause of action for bad faith is not assignable because it 
does not survive the death of the plaintiff.

collusion between the insured and the injured claimant. 
This reasoning is inapplicable if, as in this case, the 
insurer has already rejected the settlement. In the 
circumstances this case presents, we agree with the 
district court's approval of the assignment. 

III. 

Liberty next maintains that Thompson accomplished the 

assignment by resort to maintenance 12 and champerty. 
13 An assignment of a chose in action is a distant and 

reputable cousin of maintenance and champerty: 

The doctrines of champerty and maintenance as 
known to the common law, arise at an early date in 
England from causes peculiar to the state of society 
then existing.  Out of the conditions then existing 
arose the common law rule which prohibited 
assignments of choses in action and the sale and 
transfer of land held adversely.  The progress of 
law, enlightenment, and civilization during the past 
few hundred years has, however, to a large extent 
obviated the necessity of the stringent rules.  In 
none of the states are the doctrines of champerty 

12 Definition of Maintenance: HN11[ ] "At common law, 
maintenance signified an unlawful taking in hand or upholding 
of quarrels or sides to the disturbance or hindrance of 
common right . . . Maintenance existed where a person 
assisted another with money to carry on his cause, saved 
party to any expense to which he might otherwise be put, or 
otherwise bore him out in the whole or a part of the expense of 
the suit." 14 Am. Jur. 2d, Champerty and Maintenance, Sec. 2, 
page 843.

13 Definition of Champerty: HN12[ ] "Champerty is a species 
of maintenance.  It is defined as a bargain by a champetor 
with a plaintiff or defendant for a portion of the matter involved 
in a suit in case of a successful termination of the action, 
which the champetor undertakes to maintain or carry on at his 
own expense." 14 Am. Jur. 2d, Champerty and Maintenance, 
Sec. 3, pages 843-844.

412 F.2d 475, *484; 1969 U.S. App. LEXIS 12939, **25



Page 14 of 14

Jonathan Stern

and maintenance preserved in their original vigor . . 
. Considering the status of society and conditions 
now prevailing in [**28]  this country to transfer a 
right of action or to maintain the suit of another 
without having any direct or contingent interest in it 
will by no means necessarily produce mischief or 
oppression.  Indeed, it may be that such assistance 
or maintenance will have a tendency to secure 
rights and promote the ends of justice. 14 Am. Jur. 
2d, Champerty and Maintenance, Sec. 1.

 [**29]  Thompson certainly initiated the transaction. He 
did so not gratuitously, however, but for the purpose of 
applying Bess' sole asset toward the Davises' 
unsatisfied judgment.  The outstanding claim owing to 
his clients distinguishes Thompson from the voluntary 
intermeddlers involved in the cases (most of them 
 [*486]  somewhat mellow) cited by Liberty Mutual. 

IV. 

Liberty Mutual further excepts to the District Court's 
award of attorney fees to the plaintiffs.  It notes that the 
Florida statute in point awards such fees only to "an 
insured or the named beneficiary," in suits against an 
insurer. The Davises here stood in the shoes of the 
insured; they bought his claim.  The purpose of the 
statute is to penalize an insurer's intransigence when it 
forces a claim to be litigated.  Bad faith, if found, is the 
equivalent of such intransigence, and the penalty should 
be enforceable, by assignees no less than the insured. 
The entire cause of action was assigned, including 
Bess' right to attorneys' fees. 

V. 

The final question we consider on appeal is whether 
interest should run from the date of garnishment 
payment or only from judgment.  Liberty Mutual cites 
Florida authority to the [**30]  effect that interest in tort 
actions accrues only from the time of judgment, which, 

in this case, would be the later date.  Again, however, 
the tort-contract dichotomy cannot easily or rationally be 
extended to actions for refusal to settle. We note that in 
the Shaw case, supra, the court awarded interest from 
the date of the original judgment against the insured. On 
rehearing, the Florida Supreme Court upheld that 
element of the award.  184 So. at 860. 

The judgment is affirmed.

ON PETITION FOR REHEARING AND PETITION FOR 
REHEARING EN BANC

PER CURIAM:

The Petition for Rehearing is denied and no member of 
this panel nor Judge in regular active service on the 
Court having requested that the Court be polled on 
rehearing en banc, (Rule 35 Federal Rules of Appellate 
Procedure; Local Fifth Circuit Rule 12) the Petition for 
Rehearing En Banc is denied.  

Dissent by: SIMPSONSIMPSON 

Dissent

SIMPSON, Circuit Judge (dissenting):

I respectfully dissent.

SIMPSON, Circuit Judge: 

I respectfully dissent.  I view as unwarranted and 
unsound the conclusion of the majority that this cause of 
action is assignable under Florida law.  Accordingly, I 
would reverse with directions [**31]  to enter judgment 
for the insurer, Liberty Mutual.  

End of Document

412 F.2d 475, *485; 1969 U.S. App. LEXIS 12939, **27
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Case Summary

Procedural Posture
Appellant insured appealed from the Delaware Circuit 
Court (Indiana), which denied his motion for partial 
summary judgment and granted appellee insurer's 
cross-motion for summary judgment in the insurer's 
interpleader action.

Overview
The insured asserted the insurer had a duty to defend 
him under the terms of the policy and that it was not 
relieved of this duty when it filed its interpleader. 
However, none of the injured parties filed suit against 
the insured. Thus, the insurer policy did not require it to 
provide the insured with a defense. The insured also 
asserted the insurer's conduct constituted bad faith 
because at no point did the insurer attempt to obtain a 
release as to the insured. However, there was no 
evidence that the insurer (1) made an unfounded refusal 
to pay policy proceeds; (2) caused an unfounded delay 
in making payment; (3) deceived the insured; or (4) 
exercised an unfair advantage to pressure the insured 
into a settlement of a claim. Rather, the insurer filed an 
interpleader action, which typically involved a neutral 
stakeholder, usually an insurance company or a bank, 
seeking apportionment of a common fund between two 
or more parties claiming an interest in it. The instant 
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court could not say that, given the evidence, the insurer 
acted with a dishonest purpose, moral obliquity, furtive 
design, or ill will when it filed its interpleader. The 
insurer did not breach its duty of good faith.

Outcome
The trial court's decision was affirmed.

LexisNexis® Headnotes

Civil Procedure > ... > Summary 
Judgment > Entitlement as Matter of Law > General 
Overview

Civil Procedure > Appeals > Summary Judgment 
Review > Standards of Review

HN1[ ]  Summary Judgment, Entitlement as Matter of 
Law

When reviewing a grant or denial of summary judgment, 
the well-settled standard of review of a court of appeals 
is the same as it was for the trial court: whether there is 
a genuine issue of material fact, and whether the 
moving party is entitled to judgment as a matter of law.

Civil Procedure > ... > Summary 
Judgment > Entitlement as Matter of Law > General 
Overview

HN2[ ]  Summary Judgment, Entitlement as Matter of 
Law

Summary judgment should be granted only if the 
evidence sanctioned by Ind. R. Trial P. 56(C) shows that 
there is no genuine issue of material fact and the 
moving party deserves judgment as a matter of law. 

Rule 56(C).

Civil Procedure > ... > Summary 
Judgment > Entitlement as Matter of Law > Genuine 
Disputes

Civil Procedure > ... > Summary 
Judgment > Entitlement as Matter of 
Law > Materiality of Facts

HN3[ ]  Entitlement as Matter of Law, Genuine 
Disputes

A genuine issue of material fact exists where facts 
concerning an issue which would dispose of the 
litigation are in dispute or where the undisputed facts 
are capable of supporting conflicting inferences on such 
an issue.

Civil Procedure > Judgments > Summary 
Judgment > Evidentiary Considerations

Civil Procedure > ... > Summary 
Judgment > Burdens of Proof > Movant Persuasion 
& Proof

Civil Procedure > ... > Summary 
Judgment > Burdens of Proof > Nonmovant 
Persuasion & Proof

Civil Procedure > ... > Summary 
Judgment > Entitlement as Matter of Law > Genuine 
Disputes

HN4[ ]  Summary Judgment, Evidentiary 
Considerations

In the summary judgment context, all evidence must be 
construed in favor of the opposing party, and all doubts 
as to the existence of a material issue must be resolved 

862 N.E.2d 669, *669; 2007 Ind. App. LEXIS 190, **1
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against the moving party. However, once the movant 
has carried his initial burden of going forward under Ind. 
R. Trial P. 56(C), the nonmovant must come forward 
with sufficient evidence demonstrating the existence of 
genuine factual issues, which should be resolved at trial. 
If the nonmovant fails to meet his burden, and the law is 
with the movant, summary judgment should be granted.

Civil Procedure > Appeals > Summary Judgment 
Review > Standards of Review

HN5[ ]  Summary Judgment Review, Standards of 
Review

In the summary judgment context, specific findings and 
conclusions by the trial court are not required, and 
although they offer valuable insight into the rationale for 
the judgment and facilitate review by a court of appeals, 
the court of appeals is not limited to reviewing the trial 
court's reasons for granting or denying summary 
judgment.

Civil Procedure > ... > Summary 
Judgment > Motions for Summary 
Judgment > Cross Motions

HN6[ ]  Motions for Summary Judgment, Cross 
Motions

The fact that parties made cross-motions for summary 
judgment does not alter the standard of review of a 
court of appeals. Instead, the court of appeals must 
consider each motion separately to determine whether 
the moving party is entitled to judgment as a matter of 
law.

Civil Procedure > Judgments > Summary 
Judgment > General Overview

Insurance Law > Claim, Contract & Practice 
Issues > Policy Interpretation > General Overview

HN7[ ]  Judgments, Summary Judgment

The interpretation of an insurance policy is primarily a 
question of law, and therefore, is a question particularly 
suited for summary judgment.

Insurance Law > ... > Policy 
Interpretation > Ambiguous Terms > Construction 
Against Insurers

HN8[ ]  Ambiguous Terms, Construction Against 
Insurers

Where there is an ambiguity, insurance policies are to 
be construed strictly against the insurer.

Insurance Law > ... > Policy 
Interpretation > Ambiguous Terms > General 
Overview

HN9[ ]  Policy Interpretation, Ambiguous Terms

An insurance contract is ambiguous when it is 
susceptible to more than one interpretation and 
reasonably intelligent persons would honestly differ as 
to its meaning. An ambiguity does not exist, however, 
merely because the parties favor a different 
interpretation.

Insurance Law > Claim, Contract & Practice 
Issues > Policy Interpretation > Plain Language

Insurance Law > ... > Policy 
Interpretation > Ambiguous Terms > Unambiguous 
Terms

862 N.E.2d 669, *669; 2007 Ind. App. LEXIS 190, **1
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HN10[ ]  Policy Interpretation, Plain Language

Where terms of an insurance policy are unambiguous, 
they should be given their plain and ordinary meaning.

Insurance Law > Claim, Contract & Practice 
Issues > Policy Interpretation > General Overview

HN11[ ]  Claim, Contract & Practice Issues, Policy 
Interpretation

A court should construe the language of an insurance 
contract so as not to render any words, phrases, or 
terms ineffective or meaningless.

Insurance Law > ... > Business 
Insurance > Commercial General Liability 
Insurance > Duty to Defend

HN12[ ]  Commercial General Liability Insurance, Duty 
to Defend

An insurance company's duty to defend is determined 
from the allegations of the complaint and from the facts 
known or ascertainable by the insurer after an 
investigation has been made.

Insurance Law > Liability & Performance 
Standards > Bad Faith & Extracontractual 
Liability > Elements of Bad Faith

HN13[ ]  Bad Faith & Extracontractual Liability, 
Elements of Bad Faith

With respect to the discharge of an insurer's contractual 
obligation, the obligation of good faith and fair dealing 
requires the insurer to refrain from (1) making an 
unfounded refusal to pay policy proceeds; (2) causing 

an unfounded delay in making payment; (3) deceiving 
the insured; and (4) exercising any unfair advantage to 
pressure an insured into a settlement of a claim. Poor 
judgment or negligence do not amount to bad faith; the 
additional element of conscious wrongdoing must also 
be present. Thus, a finding of bad faith requires 
evidence of a state of mind reflecting dishonest 
purpose, moral obliquity, furtive design, or ill will.

Counsel: FOR APPELLANT: CHRIS M. TEAGLE, 
Muncie, Indiana.

FOR APPELLEE: LINDA Y. HAMMEL, Yarling & 
Robinson, Indianapolis, Indiana.  

Judges: DARDEN, Judge. NAJAM, J., and 
FRIEDLANDER, J., concur.  

Opinion by: DARDEN

Opinion

 [*671] OPINION -- FOR PUBLICATION

DARDEN, Judge

STATEMENT OF THE CASE

Jeffrey L. Mahan appeals the trial court's denial of his 
motion for partial summary judgment and granting of 
American Standard Insurance Company's ("American") 
cross-motion for summary judgment.

We affirm.

ISSUE
Whether the trial court erred in denying Mahan's 
motion for partial summary judgment and granting 
American's cross-motion for summary judgment.

862 N.E.2d 669, *669; 2007 Ind. App. LEXIS 190, **1
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FACTS

On October 25, 2003, Mahan, who had been drinking 
alcohol, was driving on State Road 3 in Delaware 
County when he turned left in front of a vehicle being 
driven by Brian Hurley. Six passengers were in Hurley's 
vehicle: Donna Hurley, Katrina Weiss, Kyle Weiss, 
Brooklyn Weiss, Michael Elwood and Tracy McDonald. 
Hurley and all six passengers sustained injuries and 
incurred medical expenses.

At the  [**2]  time of the accident, Mahan maintained 
automobile-insurance coverage through a policy issued 
by American. The policy provided liability limits for bodily 
injury in the amount of $ 50,000 per person and $ 
100,000 per accident. The policy further provided, in 
relevant part, as follows: "We will defend any suit or 
settle any claim for damages payable under this policy 
as we think proper. HOWEVER, WE WILL NOT 
DEFEND ANY SUIT AFTER OUR LIMIT OF LIABILITY 
HAS BEEN PAID." (App. 23).

On December 1, 2003, Mindy Lantrip, a claim manager 
for American, sent Mahan a letter via certified mail. In 
the letter, Lantrip notified Mahan that based on the 
information available to American, the personal-injury 
damages incurred due to the accident "may result in 
personal exposure to [Mahan] in excess of [his] policy's 
liability limits." (American's App. 39). The letter also 
informed Mahan that he would be personally liable for 
any judgment in excess of his policy's liability limits 
rendered against him. The letter advised Mahan that he 
"may retain legal counsel, at [his] expense, to offer legal 
advice regarding the protection of [his] interests 
concerning any excess liability exposure which [he] 
 [**3]  may incur." (American's App. 39). Finally, the 
letter informed Mahan that American would "continue to 
protect [his] interest within the provisions of [his] policy." 
(American's App. 39). At some point, Mahan retained 

counsel because "there was an issue of possible 
criminal liability with respect to Mahan's operation of" his 
vehicle on October 25, 2003. (Tr. 320).

On March 1, 2004, American filed a complaint in 
interpleader, naming Mahan, Brian Hurley, Donna 
Hurley, Katrina Weiss,  [*672]  Kyle Weiss, Brooklyn 
Weiss, Michael Elwood and Tracy McDonald as 
interpleader defendants. American sought

to pay the sum of One Hundred Thousand Dollars 
($ 100,000) into the Court for the benefit of the 
Defendants Katrina Weiss, Kyle Weiss, Brooklyn 
Weiss, Michael Elwood, Tracy McDonald, Brian 
Hurley and Donna Hurley, the proceeds of the 
policy issued by [American] to [Mahan], such fund 
to be distributed upon an appropriate Order from 
the Court determining who may be entitled to such 
funds and the amount to which each of the 
Defendants Katrina Weiss, Kyle Weiss, Brooklyn 
Weiss, Michael Elwood, Tracy McDonald, Brian 
Hurley and Donna Hurley may be entitled.

(App. 17). The complaint also  [**4]  sought relief from 
"any further obligation under the policy of insurance 
issued to [Mahan] and desire[d] to be relieved of the 
obligation and expense of defending [Mahan] from the 
claims made by the other Defendants," Katrina Weiss, 
Kyle Weiss, Brooklyn Weiss, Michael Elwood, Tracy 
McDonald, Brian Hurley and Donna Hurley. (App. 17). 
The complaint requested "[t]hat the court order and 
decree that [American] is relieved of any duty or 
obligation to [Mahan] against any claims, actions, 
proceedings or cause of actions by any of the other 
Defendants herein against [Mahan] arising out of the 
accident . . . ." (App. 18).

On April 8, 2004, Mahan filed an answer, asserting that 
American had "an affirmative duty to afford defense to 
Mahan in this cause of action, and to afford such 
defense at every stage of the proceedings." (App. 54). 

862 N.E.2d 669, *671; 2007 Ind. App. LEXIS 190, **1
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Mahan further asserted estoppel as an affirmative 
defense.

In August and November of 2004, counsel for American 
sent letters to Mahan's counsel, proposing that "the 
declaratory judgment action as to duty to defend" be 
dismissed, without prejudice, "as it could be revisited if 
any of the co-defendants filed suit for damages against 
[Mahan]." (American's  [**5]  App. 4). Mahan, however, 
refused such a stipulation.

On October 28, 2004, the trial court held a hearing on 
damages, at which the "[p]arties agree[d] to the 
distribution of the interpleaded amount with $ 35,000 to 
be awarded to Tracy McDonald, Bruce Hurley and 
Donna Hurley, and $ 65,000 to be divided amount [sic] 
Katrina Weiss, Brooklyn Weiss, Kyle Weiss and Michael 
Elwood." (App. 5). Mahan, however, did not appear at 
the hearing, and "[t]he issue of the duty to defend 
[Mahan] remain[ed] pending." (App. 5). Mahan filed an 
objection to the consent decree and distribution of funds 
on November 18, 2004.

On November 19, 2004, Mahan filed an amended 
answer, asserting the following affirmative defenses:

1. Payment. That by tendering the amount stated in 
the complaint in interpleader, Mahan has paid all 
obligations he owes to all parties in this cause.
2. Estoppel. That by [American]'s failure to secure 
Mahan's consent to the action in interpleader in this 
cause of action, or by [American]'s failure to advise 
Mahan of the potential for excess liability, 
[American] is estopped from denying Mahan 
defense throughout these proceedings.

3. Estoppel. [American]  [**6]  breached a duty to 
defend Mahan before filing [American]'s complaint 
in interpleader in this cause, and as a result of 
[American]'s breach of duty [American] is estopped 
from denying continuing defense to Mahan in this 

cause, and is further obligated to indemnify Mahan 
in the event of excess liability owed to third party 
claimants.

(App. 57).

Also on November 19, 2004, Mahan filed a counterclaim 
against American, asserting  [*673]  that American's 
automobile policy imposed "a duty to defend Mahan 
against third parties claiming payment pursuant to the 
policy," and that American

breached its duty to defend Mahan by failing to 
attempt to secure a release of further claims by 
third parties against Mahan within the limits of the 
policy of insurance between [American] and Mahan; 
and, by failing to defend Mahan prior to 
interpleading policy limits into the court; and, by 
interpleading policy limits into the court before suit 
having been filed by third party claimants; and, by 
failing to advise Mahan prior to interpleader of the 
potential of excess liability so that Mahan could 
take steps to defend himself from excess liability to 
third party claimant.

(App. 64). Mahan  [**7]  further asserted that American 
"had a duty to deal in good faith with Mahan in affording 
Mahan defense against third party claimants" and 
"breached the duty to act in good faith in dealing with 
their insured, resulting in Mahan's damage." (App. 65). 
Mahan requested a "declaratory judgment that 
[American]'s duty to defend Mahan continues 
throughout these proceedings or subsequent 
proceedings that may be filed by third party claimants." 
(App. 65). Mahan also sought punitive damages and 
attorney's fees.

On December 29, 2004, the trial court entered a 
consent decree for distribution of interpleaded funds and 
for entry of permanent injunction. The decree provided 
for monetary distributions to Brian Hurley, Donna 
Hurley, Katrina Weiss, Kyle Weiss, Brooklyn Weiss, 

862 N.E.2d 669, *672; 2007 Ind. App. LEXIS 190, **4
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Michael Elwood and Tracy McDonald in full and 
complete satisfaction of their claims against American. 
The trial court ordered, in pertinent part:

8. [American] is hereby RELEASED AND 
DISCHARGED from further liability on account of its 
policy of insurance issued to [Mahan] . . . and 
[Mahan] is hereby RELEASED AND DISCHARGED 
from all liability arising out of the accident which 
occurred on October 25, 2003 in Delaware  [**8]  
County, Indiana.
9. Each defendant is perpetually enjoined from 
commencing or further prosecuting any action in 
state or federal court against [American] and 
[Mahan] with regard to any claim, loss, injury, death 
or damage arising out of the two vehicle accident 
which occurred on October 25, 2003 . . . .
10. The defendants['] agreement that any existing 
or future medical lien or liens of any type will be 
paid by such defendants and such defendants' 
agreement to save harmless [American] and 
[Mahan] from any claim brought as a result of any 
treatment or damages arising out of the two vehicle 
accident . . . including but not limited to attorney 
fees incurred to defend such claims and all other 
costs, is hereby approved.
* * *
12. The defendants and each of them shall accept 
the payment ordered herein as the limit of their 
claims against [American] and [Mahan] and any 
claims in excess of the amounts ordered paid 
herein as to [American] and [Mahan] shall be 
foreclosed.
* * *
15. The counterclaim of [Mahan] against [American] 
is not resolved and remains pending.

(App. 96-98).

On May 4, 2005, Mahan filed a motion for partial 
summary judgment,  [**9]  asserting he was entitled to 

judgment as a matter of law on the duty to indemnify, 
duty to defend and bad faith claims. On June 2, 2005, 
American filed its cross-motion for  [*674]  summary 
judgment and opposition to Mahan's motion for partial 
summary judgment.

The trial court held a hearing on the motions for 
summary judgment on July 26, 2005. On October 21, 
2005, the trial court entered findings of fact and 
conclusions of law. The trial court found, in part, as 
follows:

10. [American] investigated the claims of Brian 
Hurley and his six passengers and received 
information that the total medical bills for all the 
claimants was in the amount of $ 47,647.47; that 
some of the injuries were serious . . . .
11. On December 1, 2003, [American] . . . advised 
[Mahan] that the claims of Brian Hurley and his six 
passengers might exceed his policy limits and that 
he had the right to retain personal counsel to advise 
him with regard to any excess liability exposure.

12. Based on the lack of comparative fault of driver 
Brian Hurley, the number of people injured, the 
types of injuries and the total of the claimant's [sic] 
medical bills, [American] decided to interplead the 
policy  [**10]  proceeds afforded by [Mahan]'s 
automobile policy in the amount of $ 100,000.00.
* * *
16. On November 30, 2004, [American] paid its $ 
100,000.00 policy proceeds to the Clerk of this 
Court.
17. A consent decree was entered on December 
29, 2004 providing for the distribution of the 
interpleaded funds and precluding the filing of any 
claims against [American] and [Mahan] by Driver 
Brian Hurley and his six passengers.
18. No lawsuits arising out of the October 25, 2003 
accident have been filed against [Mahan].

(App. 277-279). The trial court then concluded as 

862 N.E.2d 669, *673; 2007 Ind. App. LEXIS 190, **7



Page 8 of 11

Jonathan Stern

follows:

DUTY OF INDEMNIFICATION
21. [American] never denied that it had a duty to 
indemnify [Mahan] up to the per occurrence policy 
limits of $ 100,000.00 and paid the policy limits to 
the Clerk of this Court.
22. The issue of the duty of indemnification became 
moot upon the tender of the $ 100,000.00 per 
occurrence policy limits of the [American] policy to 
the Clerk.

DUTY TO DEFEND

23. The issue of whether [American] owed a duty to 
defend its insured [Mahan] against claims arising 
out of the October 25, 2003 accident became moot 
upon the entry of the consent  [**11]  decree 
precluding any claims against [Mahan] by those 
injured in the accident.
24. [American] did not owe a duty to defend 
[Mahan] in the declaratory judgment action 
requesting a determination of the enforceability of 
the [American] policy's duty to defend clause.

DUTY OF GOOD FAITH
25. The law of Indiana recognizes an implied duty 
of good faith and fair dealing owed by an insurer to 
its insured.
26. Indiana also recognizes, in a long-standing rule, 
that an insurer has the right to disagree with an 
insured's claim as long as the disagreement in 
based upon good faith.
27. The issue of the validity of [American]'s duty to 
defend clause . . . presents a case of first 
impression in Indiana.
28. There is authority in other jurisdictions 
determining that such clauses are unambiguous 
and not against public policy.

29. [American]'s determination to pay its policy 

proceeds into court rather than attempt separate 
negotiations with seven  [*675]  claimants based 
upon its investigation of the October 25, 2003 
accident did not breach the duty of good faith owed 
to its insured [Mahan] and was reasonable.

30. [Mahan] suffered no harm from the interpleader 
 [**12]  undertaken by [American] as the 
interpleader resulted in a consent decree 
foreclosing any litigation by the claimants . . . 
against him.
31. [American] did not breach its duty of good faith 
to its insured by seeking a declaration with regard 
to its duty to defend policy provision.
32. Under Indiana law, to recover punitive damages 
against an insurer, the insured must present clear 
and convincing evidence that the insurer acted with 
malice, fraud, gross negligence or oppressiveness 
which was not the result of mistake of law, honest 
error or judgment, overzealousness, mere 
negligence or other human failings.
33. There is no evidence that [American] acted with 
malice, fraud, gross negligence or oppressiveness 
when it made the determination to interplead the 
per occurrence policy proceeds into court.
34. [American] is entitled to judgment as a matter of 
law on [Mahan]'s claim of breach of the duty of 
good faith and claim for punitive damages.

ATTORNEY FEES
35. In Indiana, each party to litigation pays his own 
counsel fees unless there is a statute or some 
agreement authorizing such fees.

36. There is no statute or agreement authorizing 
 [**13]  the payment of [Mahan]'s attorney fees 
applicable in this case.
37. Although Indiana courts have recognized three 
exceptions to the general rule that each party pays 
his own counsel fees, i.e., the "bad faith exception, 

862 N.E.2d 669, *674; 2007 Ind. App. LEXIS 190, **10
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the common fund exception and the private 
attorney general exception,["] none of those 
exceptions applies to this case.
38. [American] is entitled to judgment as a matter of 
law on [Mahan]'s claim for attorney fees.

(App. 279-82) (internal citations omitted). The trial court 
granted American's cross-motion for summary judgment 
and denied Mahan's motion for partial summary 
judgment.

DECISION

Mahan asserts the trial court erred as a matter of law in 
denying his motion for partial summary judgment and 
granting American's cross-motion for summary 
judgment on the claims of breach of duty to defend and 
bad faith. HN1[ ] When reviewing a grant or denial of 
summary judgment, our well-settled standard of review 
is the same as it was for the trial court: whether there is 
a genuine issue of material fact, and whether the 
moving party is entitled to judgment as a matter of law. 
Landmark Health Care Assocs., L.P. v. Bradbury, 671 
N.E.2d 113, 116 (Ind. 1996).  [**14]  HN2[ ] Summary 
judgment should be granted only if the evidence 
sanctioned by Indiana Trial Rule 56(C) shows that there 
is no genuine issue of material fact and the moving 
party deserves judgment as a matter of law. Ind. T.R. 
56(C); Blake v. Calumet Const. Corp., 674 N.E.2d 167, 
169 (Ind. 1996). HN3[ ] "A genuine issue of material 
fact exists where facts concerning an issue which would 
dispose of the litigation are in dispute or where the 
undisputed facts are capable of supporting conflicting 
inferences on such an issue." Scott v. Bodor, Inc., 571 
N.E.2d 313, 318 (Ind. Ct. App. 1991). HN4[ ] All 
evidence must be construed in favor of the opposing 
party, and all doubts as to the existence of a material 
issue must be resolved against the moving party. Tibbs 
v. Huber, Hunt & Nichols, Inc., 668 N.E.2d 248, 249 
(Ind. 1996). However, once the movant has carried his 

initial burden of going forward under Trial Rule 
56(C), [*676]  the nonmovant must come forward with 
sufficient evidence demonstrating the existence of 
genuine factual issues, which should be resolved at trial. 
Otto v. Park Garden Assocs., 612 N.E.2d 135, 138 (Ind. 
Ct. App. 1993), trans.  [**15]  denied. If the nonmovant 
fails to meet his burden, and the law is with the movant, 
summary judgment should be granted. Id.

HN5[ ] "Specific findings and conclusions by the trial 
court are not required, and although they offer valuable 
insight into the rationale for the judgment and facilitate 
our review, we are not limited to reviewing the trial 
court's reasons for granting or denying summary 
judgment." Doe v. Donahue, 829 N.E.2d 99, 106 (Ind. 
Ct. App. 2005), trans. denied, cert. denied, 126 S. Ct. 
2320, 164 L. Ed. 2d 839 (2006). "In addition, HN6[ ] 
'[t]he fact that the parties [made] cross-motions for 
summary judgment does not alter our standard of 
review. Instead, we must consider each motion 
separately to determine whether the moving party is 
entitled to judgment as a matter of law.'" Id. (quoting 
Indiana Farmers Mut. Ins. Group v. Blaskie, 727 N.E.2d 
13, 15 (Ind. Ct. App. 2000)).

1. Duty to Defend

Mahan asserts that American had a duty to defend him 
under the terms of the policy and that it was not relieved 
of this duty when it filed its interpleader. American, 
however, asserts that the duty to defend its insured 
"never arose because  [**16]  no lawsuits were ever filed 
against him." American's Br. 7.

HN7[ ] The interpretation of an insurance policy is 
primarily a question of law, and therefore, is a question 
particularly suited for summary judgment. Lake States 
Ins. Co. v. Tech Tools, Inc., 743 N.E.2d 314, 318 (Ind. 
Ct. App. 2001). HN8[ ] "Where there is an ambiguity, 
policies are to be construed strictly against the insurer." 

862 N.E.2d 669, *675; 2007 Ind. App. LEXIS 190, **13
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Id. HN9[ ] "An insurance contract is ambiguous when it 
is susceptible to more than one interpretation and 
reasonably intelligent persons would honestly differ as 
to its meaning." Allstate Ins. Co. v. Bradtmueller, 715 
N.E.2d 993, 997 (Ind. Ct. App. 1999), trans. denied. An 
ambiguity does not exist, however, merely because the 
parties favor a different interpretation. Id.

HN10[ ] Where terms are unambiguous, they should 
be given their plain and ordinary meaning. Farmers Ins. 
Exchange v. Smith, 757 N.E.2d 145, 149 (Ind. Ct. App. 
2001), trans. denied. HN11[ ] A court should construe 
the language of a contract so as not to render any 
words, phrases, or terms ineffective or meaningless. Id.

American's policy promised that "[American] will defend 
any suit or settle  [**17]  any claim for damages payable 
under this policy as we think proper." (App. 23). While 
American's policy does not define "suit," its common 
meaning is "an action or process in a court for the 
recovery of a right or claim." Merriam-Webster 
Dictionary at http://www.m-w.com/dictionary/suit (Dec. 
12, 2006).

Here, none of the injured parties filed suit against 
Mahan. Thus, American's policy did not require it to 
provide Mahan with a defense. Furthermore, HN12[ ] 
an insurance company's duty to defend is "determined 
from the allegations of the complaint and from the facts 
known or ascertainable by the insurer after an 
investigation has been made." Ind. Farmers Mut. Ins. 
Co. v. Ellison, 679 N.E.2d 1378, 1382 (Ind. Ct. App. 
1997), trans. denied. Again, in this case, the injured 
parties did not file a complaint. Therefore, there could 
have been neither a determination of nor a breach of a 
duty to defend. Accordingly, we find that the trial court 
properly granted summary  [*677]  judgment in favor of 
American and against Mahan on the duty to defend 
issue.

2. Bad Faith

Mahan asserts that American's conduct constituted bad 
faith because "at no point did [American] attempt to 
 [**18]  obtain a release as to Mahan." Mahan's Br. 21. 
Mahan argues that "had Mahan's counsel not objected 
to the original Consent Decree, the policy proceeds 
would have been paid to the claimants without Mahan 
being released. Thus, removing any bargaining leverage 
possessed by Mahan in his attempt to obtain a release 
from the claimants." Mahan's Br. 22.

HN13[ ] With respect to the discharge of an insurer's 
contractual obligation, the obligation of good faith and 
fair dealing requires the insurer to refrain from 1) making 
an unfounded refusal to pay policy proceeds; 2) causing 
an unfounded delay in making payment; 3) deceiving 
the insured; and 4) exercising any unfair advantage to 
pressure an insured into a settlement of a claim. Erie 
Ins. Co. v. Hickman by Smith, 622 N.E.2d 515, 519 (Ind. 
1993). "Poor judgment or negligence do not amount to 
bad faith; the additional element of conscious 
wrongdoing must also be present." Colley v. Indiana 
Farmers Mut. Ins. Group, 691 N.E.2d 1259, 1261 (Ind. 
Ct. App. 1998), trans. denied. Thus, "[a] finding of bad 
faith requires evidence of a state of mind reflecting 
dishonest purpose, moral obliquity, furtive design, or ill 
 [**19]  will." Id.

In this case, there is no evidence that American 1) made 
an unfounded refusal to pay policy proceeds; 2) caused 
an unfounded delay in making payment; 3) deceived 
Mahan; or 4) exercised an unfair advantage to pressure 
Mahan into a settlement of a claim. Rather, American 
filed an interpleader action, which "typically involves a 
neutral stakeholder, usually an insurance company or a 
bank, seeking apportionment of a common fund 
between two or more parties claiming an interest in it." 
Euler v. Seymour Nat'l Bank, 519 N.E.2d 1242, 1245 n.2 
(Ind. Ct. App. 1988). We cannot say that, given the 

862 N.E.2d 669, *676; 2007 Ind. App. LEXIS 190, **16
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evidence, American acted with a dishonest purpose, 
moral obliquity, furtive design, or ill will when it filed its 
interpleader. To the contrary, American had a rational 
basis for filing the interpleader: after investigating the 
facts and circumstances surrounding the accident, 
American determined that Mahan was at fault for the 
accident, and American most likely would be subject to 
multiple claims, the total of which would meet, if not 
exceed, the limits of the policy. Furthermore, American 
informed Mahan of the results of the investigation, that 
the claims of the multiple  [**20]  claimants might 
exceed the limits of his policy and that he had the right 
to retain personal counsel to advise him regarding any 
excess liability.

Based on the designated evidence, we hold that 
American did not breach its duty of good faith. Thus, the 
trial court properly granted American's cross-motion for 
summary judgment and denied Mahan's motion for 
partial summary judgment on Mahan's bad faith claim.

Affirmed.

NAJAM, J., and FRIEDLANDER, J., concur.  

End of Document
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Case Summary

Procedural Posture
The Superior Court in Maricopa County, Arizona, 
granted summary judgment in favor of appellee insurer 
on appellant insured's complaint alleging the insurer 
acted in bad faith and violated its duty of good faith and 
fair dealing by failing to give equal consideration to the 

insured's interests. The insured appealed.

Overview
The appellate court noted that the insurer had offered 
the policy limits to the insured and the medical 
lienholder. The insured rejected this offer. The insurer 
chose to pay everything by promptly interpleading the 
entire policy limits into the court and continuing to 
provide a defense. Pursuant to Ariz. R. Civ. P. 6(a) and 
(e) and 68(c) and (h), by filing an interpleader on March 
11, 2005, the insurer filed within the time permitted 
under the rules to respond to the insured's offer of 
judgment. The interpleader was promptly filed. There 
was an existing good faith dispute as to multiple parties 
with potential claims in excess of the policy limits. 
Acceptance of the offer of judgment would not have 
extinguished the liability of the insurer or insured even 
though such an acceptance would have required the 
entire policy proceeds to be paid. Additionally, the 
insurer continued to provide a defense. The policy limits 
were tendered to the court within the time period for 
acceptance of the initial offer of judgment.

Outcome
The judgment was affirmed.
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Civil Procedure > Appeals > Standards of 
Review > De Novo Review

Civil Procedure > Appeals > Summary Judgment 
Review > Standards of Review

Civil Procedure > ... > Summary 
Judgment > Entitlement as Matter of Law > Genuine 
Disputes

Civil Procedure > Trials > Judgment as Matter of 
Law > Directed Verdicts

HN1[ ]  Standards of Review, De Novo Review

The appellate court reviews a grant of summary 
judgment de novo, considering the facts in the light most 
favorable to the non-moving party. Summary judgment 
is appropriate when there is no genuine issue of 
material fact and the moving party is entitled to 
judgment as a matter of law, Ariz. R. Civ. P. 56(c). A 
trial judge is to apply the same standards as used for a 
directed verdict. The judge should grant summary 
judgment if, on the state of the record, he would have to 
grant a motion for directed verdict at the trial. However, 
deciding questions of credibility, weighing of the 
evidence, and the drawing of reasonable inferences are 
functions of the jury.

Insurance Law > Liability & Performance 
Standards > Good Faith & Fair Dealing > Duty to 
Defend

HN2[ ]  Good Faith & Fair Dealing, Duty to Defend

An insurer satisfies its duty in such situations when it 
promptly and in good faith interpleads its policy limits 
into court, naming all known claimants in the action, and 
continues to provide a defense to its insured.

Governments > Courts > Rule Application & 
Interpretation

HN3[ ]  Courts, Rule Application & Interpretation

Rules should be construed to give effect to their plain 
language, if possible.

Civil Procedure > Settlements > Offers of 
Judgment > Acceptances

Civil Procedure > Settlements > Offers of 
Judgment > Time Limitations

HN4[ ]  Offers of Judgment, Acceptances

Pursuant to Ariz. R. Civ. P. 68(h), an offer made within 
60 days after service of the summons and complaint, 
shall remain effective for 60 days. Rule 68(c) specifies 
how to accept an offer of judgment. To accept an offer 
of judgment, the offeree serves written notice that the 
offer is accepted while an offer remains effective within 
the meaning of this Rule.

Civil Procedure > ... > Pleadings > Time 
Limitations > Computation of Time

Civil Procedure > ... > Pleadings > Service of 
Process > General Overview

Civil Procedure > Settlements > Offers of 
Judgment > Making of Offers

HN5[ ]  Time Limitations, Computation of Time

Ariz. R. Civ. P. 5(a) specifically provides that the 
Arizona rules of civil procedure as to service of 
documents or other filings apply to offers of judgment: 
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Except as otherwise provided in these rules, every order 
required by its terms to be served and every written 
notice, appearance, demand, offer of judgment, 
designation of record on appeal, and similar paper shall 
be served upon each of the parties. Ariz. R. Civ. P. 6(a) 
in turn provides: in computing any period of time 
prescribed or allowed by these rules the day of the act, 
event or default from which the designated period of 
time begins to run shall not be included. The last day of 
the period so computed shall be included, unless it is a 
Saturday, a Sunday or a legal holiday, in which event 
the period runs until the end of the next day which is not 
a Saturday, a Sunday or a legal holiday.

Civil Procedure > ... > Pleadings > Time 
Limitations > Computation of Time

Civil Procedure > ... > Pleadings > Time 
Limitations > Extension of Time

Civil Procedure > Settlements > Offers of 
Judgment > Time Limitations

HN6[ ]  Time Limitations, Computation of Time

By the plain language of Ariz. R. Civ. P. 5(a) and 6(a) if 
the period of time prescribed or allowed by these rules, 
i.e. Ariz. R. Civ. P. 68(c) and (h), falls on a Saturday, 
Sunday, or holiday, the effective period to accept an 
offer is extended until the end of the next day which is 
not a Saturday, a Sunday or a legal holiday.

Civil Procedure > ... > Pleadings > Time 
Limitations > Computation of Time

HN7[ ]  Time Limitations, Computation of Time

See Ariz. R. Civ. P. 6(e).

Civil Procedure > ... > Pleadings > Time 
Limitations > Computation of Time

Civil Procedure > Settlements > Offers of 
Judgment > Time Limitations

HN8[ ]  Time Limitations, Computation of Time

Perhaps because the language is plain, Arizona courts 
have not been required to determine whether Ariz. R. 
Civ. P. 6(a) and (e) apply to the time period under Ariz. 
R. Civ. P. 68(c) to accept an offer of judgment. Rule 6(b) 
permits an enlargement of a time period specified in the 
rules by the court when certain conditions are met. 
There is no exception for Rule 68 in the text of Rule 
6(b). Rule 6(b) applies to Rule 68. Adherence to the 
plain language in Rule 6(b) was required to give effect 
to the plain wording of both rules and to foster their 
harmonious application. The same is true as to Rule 
6(a) and (e).

Insurance Law > Liability & Performance 
Standards > Settlements > Policy Limits

HN9[ ]  Settlements, Policy Limits

Under Arizona law, the appellate court has not 
expressly recognized a duty on the part of an insurer to 
manage policy limits. To the extent there is such a duty 
it is best considered as being part of the established 
duty to fairly consider settlement offers, giving equal 
consideration to the insured's interest.

Insurance Law > Claim, Contract & Practice 
Issues > General Overview

HN10[ ]  Insurance Law, Claim, Contract & Practice 
Issues
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A direct action statute allows claimants to file a lawsuit 
against the insurer for damages arising from the 
insured's conduct.

Insurance Law > Liability & Performance 
Standards > Bad Faith & Extracontractual 
Liability > Assignment of Claims

HN11[ ]  Bad Faith & Extracontractual Liability, 
Assignment of Claims

As a matter of Arizona law, the appellate court declines 
to adopt the "first in time, first in right" rule as applied to 
multiple claims to a single insurance policy when no 
factual basis exists upon which a meaningful temporal 
priority can be established.

Insurance Law > Liability & Performance 
Standards > Settlements > Good Faith & Fair 
Dealing

Insurance Law > Liability & Performance 
Standards > Settlements > Policy Limits

HN12[ ]  Settlements, Good Faith & Fair Dealing

The prompt, good faith filing of an interpleader as to all 
known claimants with (2) payment of the policy limits 
into the court and (3) the continued provision of a 
defense for the insured as to each pending claim, acts 
as a safe harbor for an insurer against a bad faith claim 
for failure to properly manage the policy limits (or give 
equal consideration to settlement offers) when multiple 
claimants are involved and the expected claims are in 
excess of the applicable policy limits.

Counsel: For Plaintiff/Appellant: Charles J. Surrano, III, 
John N. Wilborn, Trinette G. Kent, Surrano Law Offices, 
Phoenix.

For Defendant/Appellee: Ralph E. Hunsaker, The 
Cavanagh Law Firm, P.A., Phoenix.

Judges: DANIEL A. BARKER, Judge. CONCURRING: 
DIANE M. JOHNSEN, Presiding Judge, MAURICE 
PORTLEY, Judge.

Opinion by: DANIEL A. BARKER

Opinion

 [**279]  [*126]   BARKER, Judge

P1 The issue before us is whether an insurer may meet 
its duty to equally consider settlement offers, when 
presented with multiple claims in excess of policy limits, 
by promptly and in good faith interpleading its policy 
limits and continuing to provide a defense to its insured. 
Holding this is so, we affirm the summary judgment 
entered.

Facts and Procedural History

P2 Michael McReynolds ("McReynolds") appeals the 
trial court's grant of summary judgment in favor of 
American Commerce Insurance Co. ("ACIC"). 
McReynolds sustained severe injuries in an automobile 
accident with Tanya Raineri ("Raineri") on August 29, 
2004. He was treated at Flagstaff Medical Center 
("FMC"),  [***2] formerly Northern Arizona Healthcare, 
and FMC subsequently filed a lien for $ 43,603.85.

P3 Raineri was insured by ACIC under a policy with 
liability limits of $ 25,000.00 per person. On October 1, 
2004, McReynolds demanded ACIC pay the policy 
limits. Aware that McReynolds' medical bills exceeded 
the policy limits, ACIC sent a check for $ 25,000 
payable to McReynolds and FMC on October 28, 2004, 
and enclosed a release of all claims. McReynolds 
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rejected the check, asserting the addition of FMC was a 
material change from the settlement offer. McReynolds 
then filed a lawsuit against Raineri on December 10, 
2004.

P4 McReynolds served an offer of judgment for the 
policy limits via U.S. mail on January 6, 2005. See Ariz. 
R. Civ. P. 68. ACIC sought a legal opinion from counsel 
it had retained to represent Raineri about whether, in 
view of the offer of judgment, it "need[ed] to protect" the 
FMC lien on any settlement proceeds. Counsel advised 
ACIC that pursuant to Arizona Revised Statutes 
("A.R.S.") section 33-934(A), if ACIC paid $ 25,000.00 to 
McReynolds without obtaining a release by FMC, the 
insurer could leave itself open to liability to FMC for the 
full amount of its lien, up to the $  [***3] 25,000.00 paid 
to McReynolds. There was no mention in counsel's 
opinion letter about whether Raineri also could be liable 
on the lien. Counsel recommended that ACIC "take 
steps to insure that the [FMC] Lien [wa]s satisfied." 
Because there appeared to be a "dispute between 
Plaintiff's counsel and the hospital over the satisfaction 
of that lien," counsel recommended ACIC file an 
interpleader "as being our only avenue to reduce ACIC's 
exposure to the $ 25,000.00 policy limits."

P5 Accordingly, instead of responding to the offer of 
judgment, ACIC filed an interpleader action on March 
11, 2005 and paid the policy limits into the court. The 
interpleader complaint named McReynolds, FMC, and 
Arizona Health Care Cost Containment System 
("AHCCCS"). Eventually, FMC released its liens, 
AHCCCS defaulted, and the interpleader was 
dismissed.

P6 The underlying matter went to trial. McReynolds 
prevailed and secured a judgment against Raineri, for $ 
469,110.17 on October 30, 2006. Raineri subsequently 
assigned to McReynolds all claims she might have 
against ACIC in exchange for a covenant not to 

execute. McReynolds then filed a complaint alleging 
ACIC acted in bad faith and violated its duty of good 
faith  [***4] and fair dealing by failing to give equal 

consideration to the insured's interests. 1 ACIC filed a 

successful motion for summary judgment and was 
awarded attorneys' fees. In granting the summary 
judgment, the trial court ruled:

[McReynolds] acknowledged that if Defendant had 
accepted the offer of judgment and the money was 
paid to Plaintiff in disregard of the medical lien, both 
Defendant  [**280]   [*127]  and its insureds, the 
Raineris, could still be held liable for the medical 
lien. (Plaintiff's Statement of Facts, Exhibit 5, 
Tractenberg deposition, pp. 26-27). At this point the 
Defendant had a Hobson's choice. Accepting the 
offer of judgment could have exposed its insured to 
the Flagstaff Medical Center lien and perhaps one 
from AHCCCS also. Not accepting it and 
interpleading the funds exposed Defendant to this 
bad faith claim.

P7 McReynolds timely filed an appeal. We have 
jurisdiction pursuant to A.R.S. §§ 12-120.21 
 [***5] (2003) and -2101(B) (2003).

Discussion

P8 HN1[ ] We review a grant of summary judgment de 
novo, considering the facts in the light most favorable to 
the non-moving party. Andrews v. Blake, 205 Ariz. 236, 
240, P 12, 69 P.3d 7, 11 (2003). Summary judgment is 
appropriate when there is no genuine issue of material 
fact and the moving party is entitled to judgment as a 

1 Although McReynolds contended that ACIC breached its duty 
of good faith by, inter alia, failing to accept the offer of 
judgment, it expressly did not contend that ACIC breached the 
duty by responding to the pre-litigation settlement offer with a 
check endorsed jointly to the lienholder.
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matter of law. Ariz. R. Civ. P. 56(c); see Orme School v. 
Reeves, 166 Ariz. 301, 305, 802 P.2d 1000, 1004 
(1990). A trial judge "is to apply the same standards as 
used for a directed verdict." Orme School, 166 Ariz. at 
309, 802 P.2d at 1008. "[T]he judge should grant 
summary judgment if, on the state of the record, he 
would have to grant a motion for directed verdict at the 
trial." Id. However, deciding questions of credibility, 
weighing of the evidence, and the drawing of 
reasonable inferences are functions of the jury. Allstate 
Indem. Co. v. Ridgely, 214 Ariz. 440, 444, P 19, 153 
P.3d 1069, 1073 (App. 2007).

I.

P9 As we see it, and as McReynolds has pled it, this is 
a case about whether the insurer had a duty to properly 
manage the policy limits and, if so, whether the good 
faith filing of a prompt interpleader satisfies that duty. 
 [***6] McReynolds puts it this way:

In this case . . . the issue is not failure to settle 
within policy limits, it is the Appellee's failure to 
properly manage policy limits. Here, the Appellee 
was faced with the decision of where to put the 
policy limits to best defend its insured and limit 
exposure. In this case, it chose to not pay anything 
and leave the insured exposed to both the personal 
injury claim and the medical lien, rather than 
minimize excess exposure by settling with the 
Appellant, then litigating both the personal injury 
claim and the smaller exposure, the medical lien 
filed by Flagstaff Medical Center.

(Emphasis added.) The key factual assertion to support 
this alleged breach of duty is the failure to accept 
McReynolds' offer of judgment. As McReynolds' expert 
put it:

My ultimate opinion is that ACIC breached the duty 
of equal consideration to its insureds when it failed 

to accept an offer of judgment received early in the 
underlying lawsuit. In doing so, the carrier placed 
the insureds in a significantly worse position than if 
the offer had been accepted.

(Emphasis in original.) The insurer, from the outset of 
the case, had offered the policy limits to McReynolds 
and the medical  [***7] lienholder. McReynolds rejected 
this offer. The assertion that, by rejecting the offer of 
judgment that would release only one of two claimants, 
the insurer "chose not to pay anything" is simply wrong. 
The insurer chose to pay everything by promptly 
interpleading the entire policy limits into the court and 
continuing to provide a defense.

P10 Assuming an insurer has some form of a duty to 
manage policy limits under these circumstances, we 
consider it (as did McReynolds' expert) to be part of the 
duty to equally consider settlement offers. Infra P 18. 
There is no Arizona case that directly sets forth the 
standard applicable when an insurer is faced with 
multiple claims in excess of its policy limits. For the 
reasons set forth below, we determine thatHN2[ ]  an 
insurer satisfies its duty in such situations when it 
promptly and in good faith interpleads its policy limits 
into court, naming all known claimants in the action, and 
continues to provide a defense to its insured.

II.

A.

P11 We next turn to the question of whether the 
undisputed facts show that the  [**281]   [*128]  
interpleader was promptly filed in the context of this 
case. As part of our consideration, we examine whether 
it was filed within the time  [***8] period available to 
respond to the offer of judgment.

P12 McReynolds filed his complaint on December 10, 

225 Ariz. 125, *127; 235 P.3d 278, **280; 2010 Ariz. App. LEXIS 115, ***5
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2004, and served an offer of judgment on January 6, 
2005. To accept the offer of judgment would have left 
the insurer and the insured exposed to a claim by the 
lienholder after having already paid out all the available 
monies under the policy. A.R.S. § 33-931(A) (2007) (An 
entity "that maintains and operates a health care 
institution or provides health care services . . . is entitled 
to a lien for the care and treatment or transportation of 
an injured person."); A.R.S. § 33-934(A) (2007) (holding 
that the lienholder must sign to authorize the release of 
any lien under A.R.S. § 33-931(A) with the result that an 
insurer and insured remain liable on the lien if the 
release is not obtained). Instead of accepting the offer of 
judgment - which was essentially a demand that ACIC 
pay all its policy limits but not release its insured or itself 
from all liability flowing from the incident - ACIC filed an 
interpleader action submitting its policy limits to the 
court. The interpleader was filed on March 11, 2005.

P13 We note that whether the interpleader action was 
filed within the time period  [***9] permissible to respond 
to the offer of judgment turns on whether Rule 6(a) and 
(e) of the Arizona Rules of Civil Procedure apply. In 
answering this question, we turn to the language of the 
rules themselves.HN3[ ]  "Rules should be construed 
to give effect to their plain language, if possible." 
Levinson v. Jarrett ex rel. County of Maricopa, 207 Ariz. 
472, 475, P 10, 88 P.3d 186, 189 (App. 2004) 
(interpreting Arizona Rule of Civil Procedure 15).

P14 We consider first that the offer of judgment in this 
matter was served via U.S. mail on January 6, 2005. 
HN4[ ] Pursuant to Rule 68(h), "[A]n offer made within 
60 days after service of the summons and complaint," 
as was this one, "shall remain effective for 60 days." 
Ariz. R. Civ. P. 68(h). Rule 68(c) specifies how to accept 
an offer of judgment. To accept an offer of judgment, 
"the offeree serves written notice that the offer is 
accepted . . . while [an offer] remains effective within the 
meaning of this Rule." Id. 68(c), (d). Thus, pursuant to 

Rule 68(c) and (h), if ACIC were to accept McReynolds' 
offer of judgment, it would have had to serve written 
notice within sixty days of January 6, 2005.

P15 HN5[ ] Rule 5(a) specifically provides that our 
rules of civil  [***10] procedure as to service of 
documents or other filings apply to offers of judgment:

Except as otherwise provided in these rules, every 
order required by its terms to be served . . . and 
every written notice, appearance, demand, offer of 
judgment, designation of record on appeal, and 
similar paper shall be served upon each of the 
parties.

Id. 5(a) (emphasis added). Rule 6(a) in turn provides:

in computing any period of time prescribed or 
allowed by these rules . . . the day of the act, event 
or default from which the designated period of time 
begins to run shall not be included. . . . The last day 
of the period so computed shall be included, unless 
it is a Saturday, a Sunday or a legal holiday, in 
which event the period runs until the end of the next 
day which is not a Saturday, a Sunday or a legal 
holiday.

Id. 6(a) (emphasis added). Thus,HN6[ ]  by the plain 
language of Rules 5(a) and 6(a) if the "period of time 
prescribed or allowed by these rules," i.e. Rule 68(c) 
and (h), falls on a Saturday, Sunday, or holiday, the 
effective period to accept an offer is extended "until the 
end of the next day which is not a Saturday, a Sunday 
or a legal holiday." Id.

P16 Additionally, Rule 6(e) provides:

HN7[ ] Whenever  [***11] a party has the right or 
is required to do some act or take some 
proceedings within a prescribed period after the 
service of a notice or other paper upon the party 
and the notice or paper is served by a method 

225 Ariz. 125, *128; 235 P.3d 278, **281; 2010 Ariz. App. LEXIS 115, ***8
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authorized by Rule 5(c)(2)(C) or (D), five calendar 
days shall be added to the prescribed period.

Id. 6(e). Applying the language in Rule 6(e) to ACIC's 
right to respond to the offer of judgment results in the 
following:

 [**282]  [*129]   Whenever a party [ACIC] has the 
right . . . to do some act [file a notice of acceptance 
of offer of judgment pursuant to Rule 68(c)] . . . 
within a prescribed period after the service of a 
notice [sixty days pursuant to Rule 68(h)] . . . and 
the notice or paper is served by a method 
authorized by Rule 5(c)(2)(C) ["mailing it via U.S. 
Mail to the person's last-known address" as 
occurred here] . . . five calendar days shall be 
added to the prescribed period [sixty days].

Id. (emphasis added). Thus, the plain language of the 
applicable rules requires us to apply both Rule 6(a) and 
(e). Doing so results in the following timeline:

January 6, 2005: Service by U.S. Mail of the offer of 
judgment on ACIC;

March 7, 2005: Expiration of the sixty-day time 
period prescribed by  [***12] Rule 68(c) and (h) in 
which ACIC may respond;
March 12, 2005: Five additional days pursuant to 
Rule 6(e) as the notice was mailed; and
March 14, 2005: Two additional days pursuant to 
Rule 6(a) because March 12, 2005 was a Saturday.

Accordingly, March 14, 2005 was the last day for ACIC 
to accept McReynolds' offer of judgment.

P17 HN8[ ] Perhaps because the language is plain, 
Arizona courts have not been required to determine 
whether Rule 6(a) and (e) apply to the time period under 
Rule 68(c) to accept an offer of judgment. However, we 
addressed the applicability of another subpart to Rule 6, 
subpart (b), as applied to Rule 68 offers of judgment in 
Digirolamo v. Superior Court, 173 Ariz. 7, 9, 839 P.2d 

427, 429 (App. 1991). Rule 6(b) permits an enlargement 
of a time period specified in the rules by the court when 
certain conditions are met. Much like the analysis we set 
forth here, we stated in Digirolamo that: "we find no 
exception for Rule 68 in the text of Rule 6(b). We 
therefore hold that Rule 6(b) applies to Rule 68." Id. 
Adherence to the plain language in Rule 6(b) was 
"required to give effect to the plain wording of both rules 
and to foster their harmonious application." Id. The 
same is  [***13] true as to Rule 6(a) and (e). Thus, by 
filing an interpleader on March 11, 2005, ACIC filed 
within the time permitted under the rules to respond to 
McReynolds' offer of judgment.

B.

P18 HN9[ ] Under Arizona law, we have not expressly 
recognized a duty on the part of an insurer to manage 
policy limits. To the extent there is such a duty it is best 
considered as being part of the established duty to fairly 
consider settlement offers, giving equal consideration to 
the insured's interest. Safeway Ins. Co. v. Guerrero, 210 
Ariz. 5, 9, P 11, 106 P.3d 1020, 1024 (2005) ("The 
insurer owes the insured an implied contractual 'duty to 
treat settlement proposals with equal consideration' to 
its interests and those of an insured.") (quoting Ariz. 
Prop. & Cas. Ins. Guar. Fund v. Helme, 153 Ariz. 129, 
137, 735 P.2d 451, 459 (1987)).

P19 The parties cite no Arizona authorities that 
expressly address the relationship between an insurer's 
filing of an interpleader and its duty to equally consider 
settlement offers. Decisions from the Kansas Supreme 
Court, however, highlight the connection between this 
duty and the insurer's course of action. In Club 
Exchange Corp. v. Searing, 222 Kan. 659, 567 P.2d 
1353, 1356 (Kan. 1977),  [***14] the trial court dismissed 
the insurer's promptly filed interpleader action because 
the claimants had direct claims against the insured and 

225 Ariz. 125, *128; 235 P.3d 278, **281; 2010 Ariz. App. LEXIS 115, ***11
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not the insurer. In reversing dismissal, the supreme 
court held that "where, as here, an insurance carrier is 
faced with multiple unliquidated claims, far in excess of 
its contractual liability, then even in the absence of a 

'direct action' statute, 2 interpleader is an appropriate 

remedy, so long as the insurer acts promptly and in 
good faith." Id. at 1357. In Farmers Insurance Exchange 
v. Schropp, 222 Kan. 612, 567 P.2d 1359, 1366-67 
(Kan. 1977), which was issued the same day as Club 
Exchange, the supreme court affirmed the jury's finding 
that the insurer acted negligently or in bad faith in 
handling competing claims in excess of the policy limits. 
In  [**283]   [*130]  analyzing the insurer's actions, the 
Kansas court endorsed the prompt filing of an 
interpleader action as one of three ways an insurer can 
discharge its duty to equally consider settlement offers. 
Id. at 1367. The court stated:

Under these circumstances, [insurer] could well 
have notified all of the potential claimants involved 
that the value of the claims would doubtless exceed 
policy limits, and invite them or  [***15] their 
attorneys to participate jointly in efforts to reach 
agreement as to the disposition of the available 
funds. Alternatively, [insurer] could have attempted 
to settle claims within the policy limits as they were 
presented. Or as a third alternative, [insurer] could 
have promptly and in good faith commenced an 
interpleader action, and paid its policy limits into 
court.

Id. (emphasis added). The insurer availed itself of none 
of these options.

P20 We find merit in all of these approaches suggested 
in the Schropp case. The course of conduct before us 

2 HN10[ ] A direct action statute allows claimants to file a 
lawsuit against the insurer for damages arising from the 
insured's conduct. See Club Exchange, 567 P.2d at 1356.

here requires us to consider the third approach, the 
prompt filing of a good faith interpleader. As we explain 
below, other rules adopted by other courts in 
circumstances such as these either create substantial 
uncertainty or risk unfair treatment of claimants.

C.

P21 The Fifth Circuit case of Liberty Mutual Insurance 
Co. v. Davis, 412 F.2d 475 (5th Cir. 1969), is an 
example of a decision adopting a "first in time" rule as 
applied to multiple claimants. That case involved an 
automobile  [***16] accident where the insured caused 
injuries to the occupants of two different vehicles. Id. at 
477. It became clear to the insurer that the injuries to 
the occupants of one vehicle would exceed the policy 
limits, leaving no policy monies for claims related to the 
other vehicle. Id. at 477. The claimants of one of the 
vehicles made a policy limits demand. Id. In trying to 
determine how to respond, the local office of the insurer 
contacted its home office. Id. Its home office indicated 
that the applicable rule of law in Florida (where the 
accident occurred) was "first in time, first in right." Id. at 
478. Thus, it recommended that if a fair settlement as to 
the first claimant would consume the policy limits, that 
settlement should be made regardless of the effect on 
other claimants. Id. The memorandum acknowledged 

"Professor Keeton's 3 suggestion that in cases involving 

multiple claims the courts ought to recognize some form 
of allocation proceeding to determine percentages of 
available limits of coverage applicable to the several 
claims," but noted that "no court has yet followed 
(Professor Keeton's) suggestion." Id. The insurer chose 
not to follow the "first in time, first in right"  [***17] rule. 

3 A reference is made to Robert E. Keeton, Preferential 
Settlement of Liability-Insurance Claims, 70 Harv. L. Rev. 27 
(1956). Liberty Mutual, 412 F.2d at 478 n.3.

225 Ariz. 125, *129; 235 P.3d 278, **282; 2010 Ariz. App. LEXIS 115, ***14
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Id. As part of its efforts to bring about a joint settlement, 
it filed an interpleader action. Id.

P22 The court in Liberty Mutual allowed a bad faith 
action to proceed, but the decision did not turn on the 
insurer's use of the interpleader action. No reference to 
the filing was made other than the fact that it was filed. 
Id. We can only assume it was not pursued. Indeed, the 
proceeding at issue in Liberty Mutual itself was the 
insured's bad faith claim, not any 
interpleader/declaratory action that was filed. Id. at 479. 
Regardless, one basis for the court's decision to allow a 
bad faith claim to proceed was that the insurer "failed to 
act in accord with the prevailing law or even to heed the 
legal advice given by the insurer's home-office counsel 
that the company would be in no danger if it settled with 
[the first-in-time claimant]." Id. at 482.

P23 HN11[ ] As a matter of Arizona law, we decline to 
adopt the "first in time, first in right" rule as applied to 
multiple claims to a single insurance policy when, as 
here, no factual  [***18] basis exists upon which a 
meaningful temporal priority can be established. Here, 
the multiple claims are the lien of the hospital and the 
injuries of McReynolds. However, in this case it was 
apparent from the initial settlement offer made by 
plaintiffs that both the claim for injuries and the lien for 
medical services were present. Thus, to the extent that 
Liberty Mutual stands for the proposition  [**284]  
 [*131]  that a jury question is presented here - or that a 
"first in time, first in right" rule should apply - we reject it.

D.

P24 Other cases that have left to the jury the prospect 
of a bad faith claim based on failure to settle with one 
claimant when multiple claims were made either were 
not presented with or failed to discuss the good faith 
filing of a prompt interpleader of policy limits by the 
insurer. Brown v. U.S. Fid. & Guar. Co., 314 F.2d 675, 

676-78, 681-82 (2d Cir. 1963) (four claimants, two with 
demands in excess of policy limits; no prompt policy-
limits interpleader occurred or was discussed); 
Peckham v. Cont'l Cas. Ins. Co., 997 F. Supp. 73, 80-81 
(D. Mass. 1989) (whether insurer "should have settled 
[claimant's] multi-million dollar personal injury claim for $ 
27,000 [policy limits],  [***19] without insisting on a 
husband-wife release from Mrs. Peckham"; no prompt 
policy-limits interpleader occurred or was discussed); 
Dairyland Ins. Co. v. Herman, 1998 NMSC 5, 124 N.M. 
624, 954 P.2d 56, 65 (N.M. 1997) (jury question whether 
insurer satisfied its duty "when it required a release of all 
claims, including subrogation claims, against its insured 
as a condition precedent to a policy-limits settlement 
when there was a substantial likelihood of recovery in 
excess of policy limits"; no prompt policy-limits 
interpleader occurred or was discussed).

P25 These cases demonstrate the uncertainty as to any 
course that the insurer may pursue which will not result 
in a jury trial on the issue of bad faith. For example, in 
Brown, a jury question was presented not because the 
insurer failed to settle but because it paid its proceeds to 
some of the claimants too quickly:

Ordinarily, the insurer is taken to task for 
obstinately refusing to reach a settlement at all, 
despite the availability of a reasonabl[e] offer from 
an injured party. Here, however, the insurer has 
participated, successfully, in settlement 
negotiations with two of the four claimants; it is the 
company's over-eager settlement of the claims in 
disregard  [***20] of the possibility of the [in]sured's 
resulting personal liability which, inter alia, is 
asserted as evidence of bad faith.

314 F.2d at 681-82 (emphasis added). The Peckham 
court confirmed the legal minefield that can develop 
whether an insurer pays or not:

225 Ariz. 125, *130; 235 P.3d 278, **283; 2010 Ariz. App. LEXIS 115, ***17
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The insured might be better protected if the 
leverage of his coverage is applied to at least some 
of the claims so as to reduce his ultimate judgment 
debt.

On the other hand, if the insured's coverage is 
needlessly exhausted on one claim, when coverage 
might cancel out other claims as well, the insured 
may suffer from its insurer's readiness to settle.

997 F. Supp. at 81 (emphasis added) (citation omitted). 
Based on these holdings, competing claims in excess of 
policy limits may result in a jury question regardless of 
the course an insurer pursues.

P26 We think the favored approach to managing 
multiple claims in excess of the policy limits must 
include some provision for certainty to insureds, 
insurers, and litigants short of submitting each case to a 
jury. In that regard, as a matter of Arizona law, we hold 
that (1) HN12[ ] the prompt, good faith filing of an 
interpleader as to all known claimants with (2) payment 
of the policy limits into  [***21] the court and (3) the 
continued provision of a defense for the insured as to 
each pending claim, acts as a safe harbor for an insurer 
against a bad faith claim for failure to properly manage 
the policy limits (or give equal consideration to 
settlement offers) when multiple claimants are involved 
and the expected claims are in excess of the applicable 
policy limits.

P27 Applying this rule to the undisputed facts before us, 
ACIC was entitled to summary judgment. The 
interpleader was promptly filed. There was an existing 
good faith dispute as to multiple parties with potential 
claims in excess of the policy limits. Acceptance of the 
offer of judgment would not have extinguished the 
liability of the insurer or insured even though such an 
acceptance would have required the entire policy 
proceeds to be paid. Additionally, ACIC continued to 

provide a defense. Thus, the requirements of the rule 
are met. The availability  [**285]   [*132]  of the safe 
harbor is especially applicable here as ACIC was willing 
at the outset to pay the policy limits.

III.

P28 McReynolds also points to ACIC's conduct prior to 
the filing of the interpleader action including ACIC's 
failure to negotiate with FMC and the advice given by 

 [***22] insured's counsel. 4 McReynolds asserts, under 

Zilisch v. State Farm Mutual Insurance Co., 196 Ariz. 
234, 995 P.2d 276 (2000), that this conduct is sufficient 
to maintain a cause of action for bad faith in spite of the 
prompt, good faith interpleader. We disagree.

P29 This is not a case like Zilisch. Indeed, as to the 
facts of consequence, these two cases could not be 
more different. In Zilisch, the policy had a $ 100,000.00 
limit. 196 Ariz. at 236, P 3, 995 P.2d at 278. In 
December of 1991, the claimant made a policy limits 
demand on the insured based on permanent damage to 
her left eye. Id. at P 4. Six months later after further 
medical information confirmed that the  [***23] injuries 
were permanent, the policy limits demand was 
reoffered. Id. at P 7. In either October or November of 
1992, State Farm, the insurer, rejected the policy limits 
demand and offered a settlement in the amount of $ 
55,000.00. Id. at PP 10-11. This offer was rejected in 

4 The conduct of the insured's counsel in evaluating coverage 
questions on behalf of the insurer while representing the 
insured is problematic. See Safeway Ins. Co., 210 Ariz. at 9, P 
11, 106 P.3d at 1024. At a minimum, the insurer should have 
looked to separate counsel for coverage advice. However, 
because ACIC tendered its policy limits to McReynolds and 
FMC at the outset, then promptly filed an interpleader and 
continued to provide a defense, the errant advice and lack of 
negotiations with FMC were of no consequence.

225 Ariz. 125, *131; 235 P.3d 278, **284; 2010 Ariz. App. LEXIS 115, ***20
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that same time period. Id. at P 11. The matter 
proceeded to arbitration, where an award of more than 
twice the policy limits was entered. Id. at 237, P 12, 995 
P.2d at 279. State Farm then paid the policy limits of $ 
100,000.00, fourteen months after the initial demand 
and an arbitration award of more than twice the amount 
of the policy limits had been entered. Id.

P30 In the case before us, the policy limits were 
tendered to the court within the time period for 
acceptance of the initial offer of judgment. Additionally, 
the insurer continued to provide a defense. Under the 
facts in Zilisch, the insurer could not even begin to 
qualify for the potential "safe harbor" we identify here.

Conclusion

P31 For the reasons set forth above, we affirm the grant 
of summary judgment in favor of ACIC.

/s/

DANIEL A. BARKER, Judge

CONCURRING:

/s/

DIANE M. JOHNSEN, Presiding Judge

/s/

MAURICE PORTLEY, Judge

End of Document
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Case Summary

Procedural Posture
Plaintiffs, injured party and wife, sought review of the 
decisions of the United States District Court for the 
District of Massachusetts, which found that defendant 
insurer's bad faith was not the cause of an excess 
judgment. The court awarded nominal damages and 

attorney's fees to the injured party and his wife. The 
insurer cross-appealed.

Overview
While a passenger in the insured's car, the injured party 
was rendered a quadriplegic in a highway accident. 
Settlement discussions stalled over the wife's 
consortium claim, primarily because of an impending 
judicial decision. There were also a series of offers and 
rejections. The injured party and his wife brought an 
action for damages, and the district court bifurcated the 
trial. The court held that the issue of proximate cause 
was a question for the jury. Moreover, the jury's finding 
that the insurer's bad faith was not necessarily the 
proximate cause of the excess judgment against the 
insured harmonized with the evidence. Under the bench 
phase of the trial, the court held the district court did not 
clearly err when it found that the insurer's failure to keep 
the insured appraised of the settlement negotiations 
constituted bad faith under Mass. Gen. Laws ch. 176D. 
Further, because the failure to inform was not the cause 
of the excess verdict, the husband and wife, as the 
insured's assignees, were only entitled to nominal 
damages. The court vacated the award of attorney's 
fees and remanded for an elaboration on the award 
determination.

Outcome
The court affirmed the lower court's judgment, including 
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the causation determinations and the award of nominal 
damages, but vacated the award of attorneys' fees with 
instructions to reconsider and elaborate upon the basis 
for it.

LexisNexis® Headnotes

Family Law > Marital Duties & Rights > Causes of 
Action > Loss of Consortium

Insurance Law > ... > No Fault Coverage > Personal 
Injury Protection > General Overview

Torts > ... > Types of Losses > Loss of 
Consortium > General Overview

HN1[ ]  Causes of Action, Loss of Consortium

Under a standard automobile policy loss of consortium 
is an "injury" to a claimant's person separate and distinct 
from a spouse's physical injury.

Insurance Law > Liability & Performance 
Standards > Good Faith & Fair Dealing > General 
Overview

Insurance Law > ... > Motor Vehicle 
Insurance > Obligations > Settlements

HN2[ ]  Liability & Performance Standards, Good Faith 
& Fair Dealing

Under Massachusetts law, an insurance carrier has a 
duty to make settlement decisions in good faith. Where 
the policy limits are much lower than the insured's 
potential exposure, the insurer cannot put its own 
interests first, but negotiates as if its liability limits are 

unbounded. The duty to negotiate in good faith requires 
the carrier to give the interest of the insured 
consideration equal to that consideration given its own 
interest, or to treat the claim as if it is alone liable for the 
entire amount. Moreover, in such straitened 
circumstances, the insurer informs the insured of its 
conflicting interests, advises him of his rights, and keeps 
him abreast of settlement offers and meaningful 
developments.

Insurance Law > Liability & Performance 
Standards > Good Faith & Fair Dealing > General 
Overview

Insurance Law > ... > Motor Vehicle 
Insurance > Obligations > Settlements

HN3[ ]  Liability & Performance Standards, Good Faith 
& Fair Dealing

The insurer has both the right and the duty to exercise 
its professional judgment in settling, or refusing to settle, 
such claims - but it must do so mindful of the insured's 
best interests and in good faith. The insurer's goal is to 
effect settlement of all or some of the multiple claims so 
as to relieve its insured of so much of his potential 
liability as is reasonably possible, considering the 
paucity of the policy limits. So long as it acts in good 
faith, the insurer is not held to standards of omniscience 
or perfection; it has leeway to use, and consistently 
employs, its honest business judgment.

Civil Procedure > ... > Methods of 
Discovery > Interrogatories > General Overview

Evidence > Inferences & Presumptions > General 
Overview

Civil Procedure > ... > Jury 

895 F.2d 830, *830; 1990 U.S. App. LEXIS 1775, **1
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Trials > Verdicts > General Overview

Civil Procedure > ... > Jury 
Trials > Verdicts > Special Verdicts

HN4[ ]  Methods of Discovery, Interrogatories

Fed. R. Civ. P. 49 governs special verdicts and 
interrogatories. The rule ensures that, if submitted 
questions omit material issues of fact and no timely 
objection is lodged, a district court may itself make the 
findings which are necessary to cure the omission. 
Curative findings are implied even when not expressly 
made.

Civil Procedure > ... > Jury Trials > Jury 
Instructions > General Overview

Civil Procedure > Trials > Jury Trials > General 
Overview

Civil Procedure > Trials > Jury Trials > Right to Jury 
Trial

Civil Procedure > ... > Jury 
Trials > Verdicts > General Overview

Civil Procedure > ... > Jury 
Trials > Verdicts > Special Verdicts

HN5[ ]  Jury Trials, Jury Instructions

Fed. R. Civ. P. 49(a) provides in part that the court may 
require a jury to return only a special verdict in the form 
of a special written finding upon each issue of fact. In 
that event the court may submit to the jury written 
questions susceptible of a categorical answer or may 
submit written forms which may properly be made under 
the pleadings and evidence; or it may use other 
methods of submitting the issues and requiring the 
written findings thereon as it deems most appropriate. 

The court gives to the jury such instruction concerning 
the matter thus submitted as are necessary to enable 
the jury to make its findings. If in so doing the court 
omits any issue of fact raised by the pleadings or by the 
evidence, each party waives the right to a trial by jury 
unless before the jury retires the party demands its 
submission to the jury. As to an issue omitted without 
such demand the court may make a finding; or, if it fails 
to do so, it is deemed to have made a finding in accord 
with the judgment on the special verdict.

Civil Procedure > Appeals > Standards of 
Review > General Overview

Civil Procedure > ... > Jury 
Trials > Verdicts > General Overview

Civil Procedure > ... > Jury 
Trials > Verdicts > Special Verdicts

HN6[ ]  Appeals, Standards of Review

Plaintiffs waive any claim of internal inconsistency by 
failing to object after the verdict is read and before the 
jury is discharged. Thus, the special verdict is upheld if 
there is a view of the case which makes the jury's 
answers consistent.

Insurance Law > Liability & Performance 
Standards > Settlements > General Overview

Torts > ... > Elements > Causation > General 
Overview

Civil Procedure > Trials > Jury Trials > Province of 
Court & Jury

Insurance Law > ... > Motor Vehicle 
Insurance > Obligations > Settlements
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HN7[ ]  Liability & Performance Standards, 
Settlements

In order to warrant recovery for an insurer's bad faith 
anent settlement negotiations, it is shown that the 
insurer's conduct causes the ensuing excess judgment. 
The question seems to be a simple question of 
causation, like any other causation question, for 
example, in any garden variety tort case, and thus, 
ordinarily, for the jury rather than the court.

Torts > ... > Elements > Causation > Causation in 
Fact

Torts > ... > Elements > Causation > General 
Overview

Torts > ... > Causation > Proximate 
Cause > General Overview

Torts > ... > Causation > Proximate 
Cause > Foreseeability of Harm

HN8[ ]  Causation, Causation in Fact

Causation is binary, comprising causation in fact and 
proximate (or "legal") causation. A defendant's breach of 
a legal duty is a cause in fact of the plaintiffs' harm if 
that harm would not have occurred "but for" the breach. 
Nevertheless, but-for causality is only half the battle. 
The second half is whether the breach proximately 
causes the harm, that is, whether the defendant bears 
legal responsibility for the injury. What is more, the 
inquiry into proximate cause is independent of that into 
actual cause. The touchstone is foreseeability. Conduct 
results in liability if, and to the extent that, a foreseeable 
risk of harm materializes.

Civil Procedure > Trials > Jury Trials > Province of 

Court & Jury

Torts > ... > Elements > Causation > General 
Overview

HN9[ ]  Jury Trials, Province of Court & Jury

Application of the legal cause standard to the 
circumstances of a particular case is a function 
ordinarily performed by, and peculiarly within the 
competence of, the factfinder.

Civil Procedure > Appeals > Standards of 
Review > General Overview

Civil Procedure > Trials > Jury Trials > Province of 
Court & Jury

HN10[ ]  Appeals, Standards of Review

To warrant withdrawal of the issue from the jury, the 
evidence and the inferences reasonably extractable 
therefrom, seen in the light most hospitable to the 
verdict-winner, is such as to permit thoughtful fact-
finders to reach but one reasoned conclusion. In making 
this inquiry, an appellate court may not consider the 
credibility of witnesses, resolve conflicts in testimony, or 
evaluate the weight of the evidence.

Civil Procedure > Judicial 
Officers > Judges > Discretionary Powers

Criminal Law & Procedure > ... > Standards of 
Review > Abuse of Discretion > Evidence

Evidence > ... > Testimony > Expert 
Witnesses > General Overview

Civil Procedure > Appeals > Standards of 
Review > Abuse of Discretion

895 F.2d 830, *830; 1990 U.S. App. LEXIS 1775, **1
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HN11[ ]  Judges, Discretionary Powers

A trial judge has wide discretion anent the admission 
and exclusion of expert testimony, and his decisions are 
to be sustained unless his discretion has been abused.

Evidence > Admissibility > Expert Witnesses

Evidence > Types of 
Evidence > Testimony > General Overview

Evidence > ... > Testimony > Expert 
Witnesses > General Overview

Evidence > Admissibility > Expert 
Witnesses > Ultimate Issue

Evidence > ... > Testimony > Lay 
Witnesses > Ultimate Issue

HN12[ ]  Admissibility, Expert Witnesses

Fed. R. Evid. 704(a) provides in part that testimony in 
the form of an opinion or inference otherwise admissible 
is not objectionable because it embraces an ultimate 
issue to be decided by the trier of fact.

Torts > ... > Multiple 
Defendants > Contribution > General Overview

Torts > ... > Elements > Causation > General 
Overview

Torts > ... > Causation > Proximate 
Cause > General Overview

Torts > ... > Elements > Causation > Intervening 
Causation

HN13[ ]  Multiple Defendants, Contribution

Where an independent, intervening event contributes in 
some unexpected and significant manner to the harm 
which eventuates, a defendant's conduct cannot be the 
legal cause of the injury. The proper inquiry is whether 
the defendant is to be held liable for an injury to which 
the defendant has in fact makes a substantial 
contribution when a later cause of independent origin, 
for which the defendant is not responsible, actually 
brings about the harm. In this connection, an intervening 
cause sufficient to insulate the original actor from liability 
is one which comes into active operation in producing 
the result after the defendant's actionable conduct 
occurs. In other words, the first actor is to be held liable 
if, but only if, the intervening cause is foreseeable.

Civil Procedure > Trials > Judgment as Matter of 
Law > Directed Verdicts

Evidence > Inferences & Presumptions > General 
Overview

Civil Procedure > Trials > Judgment as Matter of 
Law > General Overview

Civil Procedure > Judgments > Relief From 
Judgments > General Overview

Civil Procedure > Judgments > Relief From 
Judgments > Motions for New Trials

HN14[ ]  Judgment as Matter of Law, Directed Verdicts

A motion for new trial following a special verdict, unlike 
a motion for a directed verdict or judgment n.o.v., allows 
the verdict-loser to test the weight of the evidence.

Insurance Law > ... > Motor Vehicle 
Insurance > Obligations > Settlements
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HN15[ ]  Obligations, Settlements

The Massachusetts consumer protection statute 
prohibits unfair or deceptive acts or practices in the 
conduct of any trade or commerce. Mass. Gen. Laws 
ch. 93A, § 2(a) (1985). Commonwealth law contains a 
similar ban against such conduct in the insurance 
industry. Mass. Gen. Laws ch. 176D, § 2 (1987). That 
prohibition extends to unfair claim settlement practices, 
which the statute defines as including failure to 
effectuate prompt, fair and equitable settlements of 
claims in which liability is reasonably clear. Mass. Gen. 
Laws ch. 176D, § 3(9)(f) (1987). Those injured by 
insurance practices that are proscribed under ch. 176D 
may sue under ch. 93A.

Civil Procedure > Trials > Bench Trials

Civil Procedure > Appeals > Standards of 
Review > Clearly Erroneous Review

HN16[ ]  Trials, Bench Trials

Absent a mistake of law, an appellate court reviews 
findings of fact only for clear error under Fed. R. Civ. P. 
52(a).

Civil Procedure > Trials > Bench Trials

Civil Procedure > Appeals > Standards of 
Review > Clearly Erroneous Review

HN17[ ]  Trials, Bench Trials

If a district court's account of the evidence is plausible in 
light of the record viewed in its entirety, the court of 
appeals may not reverse it even though convinced that 
had it been sitting as the trier of fact, it would have 
weighed the evidence differently. Where there are two 

permissible views of the evidence, the factfinder's 
choice between them cannot be clearly erroneous.

Insurance Law > Liability & Performance 
Standards > Good Faith & Fair Dealing > General 
Overview

Insurance Law > Liability & Performance 
Standards > Disclosure Obligations by 
Insureds > General Overview

Insurance Law > ... > Motor Vehicle 
Insurance > Obligations > Settlements

HN18[ ]  Liability & Performance Standards, Good 
Faith & Fair Dealing

Mass. Gen. Laws ch. 176D decrees that an insurer 
cannot misrepresent pertinent facts or insurance policy 
provisions relating to coverages at issue. Mass. Gen. 
Laws ch. 176D, § 3(9)(a). In such a context, silence in 
the face of a duty to speak can be as harmful to an 
insured's interests as outright prevarication. Accordingly, 
good faith requires that an insurer keep its insured 
informed of facts material to his exposure, including 
information relating to coverage and settlement 
negotiations.

Civil Procedure > ... > Attorney Fees & 
Expenses > Basis of Recovery > Statutory Awards

Family Law > Marital Termination & Spousal 
Support > Costs & Attorney Fees

Civil Procedure > Remedies > Costs & Attorney 
Fees > General Overview

HN19[ ]  Basis of Recovery, Statutory Awards

If Mass. Gen. Laws ch. 93A is transgressed, a 

895 F.2d 830, *830; 1990 U.S. App. LEXIS 1775, **1
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petitioner, in addition to other relief provided for by this 
statute and irrespective of the amount in controversy, is 
awarded reasonable attorneys' fees and costs incurred 
in said action. Mass. Gen. Laws ch. 93A, § 11. Hence, 
the absence of a substantial recovery on a ch. 93A 
claim does not preclude awarding reasonable attorneys' 
fees under the statute. All that need be shown to 
support a fee award is that a defendant committed an 
unfair or deceptive act, violative of the statute, 
irrespective of whether that act causes a loss of money 
or property.

Civil Procedure > ... > Costs & Attorney 
Fees > Attorney Fees & Expenses > Reasonable 
Fees

HN20[ ]  Attorney Fees & Expenses, Reasonable Fees

In a diversity case, state rather than federal law controls 
the question of attorneys' fees. In such a situation, state 
law also controls the method of calculating the size of 
the award. While Massachusetts prescribes no pat 
formula for computation of fee-shifting awards, the 
amount due should represent fair and reasonable 
compensation for the services rendered. The amount of 
time expended is a relevant consideration, as are the 
complexity of the litigation, the amount of work reflected 
by the record, .and the quality of the services rendered. 
A fee-setting court may also consider the amount and 
importance of the matter involved, the value of the 
property affected by the controversy, and the results 
secured.

Civil Procedure > Remedies > Costs & Attorney 
Fees > General Overview

HN21[ ]  Remedies, Costs & Attorney Fees

In a Mass. Gen. Laws ch. 93A case, it follows that a 
prevailing party is only entitled to recover for additional 
fees caused by the breach of statutory duty. If a plaintiff 
prevails on some, but not all, of his claims, and there is 
no interconnection, the fee award may be limited to the 
time spent regarding the proven ch. 93A violation. In the 
last analysis, the fee-shifting anodyne focuses on what 
counsel's services are objectively worth.

Civil Procedure > Appeals > Standards of 
Review > General Overview

Civil Procedure > Remedies > Costs & Attorney 
Fees > General Overview

HN22[ ]  Appeals, Standards of Review

Appellate review of fee awards ordinarily requires that 
concrete findings be made and that the court below 
supply a clear explanation of the reasons undergirding a 
particular fee award. Except where the basis for a fee 
calculation is apparent on the record's face the trier 
must at least offer, from the bench or in a brief 
memorandum, some indication of his thought processes 
and how he structured the award. While fee awards in 
Mass. Gen. Laws ch. 93A cases are largely 
discretionary, a trial court's discretion is not unbridled.

Counsel: Philip N. Beauregard, for Plaintiffs.

Thomas D. Burns, with whom Michael J. Grace, Ann M. 
Donovan, and Burns & Levinson, were on brief, for 
Defendant.  

Judges:  Torruella and Selya, Circuit Judges, and 
Coffin, Senior Circuit Judge.  

Opinion by: SELYA 

Opinion
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 [*832]  SELYA, Circuit Judge.

These appeals stem from a tragic highway accident in 
which plaintiff Scott Peckham was rendered a 
quadriplegic. Andrew Tripp was driving the vehicle in 
which Peckham was a passenger. The facts of the 
accident are relatively unimportant. It suffices to say that 
Tripp's liability was clear and his coverage, underwritten 
by defendant Continental Casualty Co. (CNA), was 
meagre.

Peckham and his wife, plaintiff JoAnne Peckham, 
thereafter engaged counsel, Brian Corey, who strove 
mightily to find a silver lining amidst clouds of despair. 
Counsel's efforts led, eventually, to a mega-verdict, an 
assignment of rights from Tripp, and a suit against CNA 
alleging inter alia negligence, bad faith, breach of 
contract, and unfair claim settlement practices. 
Following a bifurcated [**2]  trial, all parties appeal.

I. BACKGROUND 

Tripp was insured by CNA under a standard 
Massachusetts automobile policy, 1983 vintage. The 
policy provided bodily injury coverage of $ 10,000 "for 
injuries to any one person as a result of any one 
accident" (the "per person" limit), and $ 20,000 "for 
injuries to two or more people as a result of any one 
accident" (the "per accident" limit). Underinsured 
motorist coverage, subject to the same monetary limits, 
was afforded. The policy also contained certain ancillary 
avails to which Peckham was entitled, i.e., $ 5,000 in 
medical payments coverage and $ 2,000 in no-fault 
personal injury protection benefits.

The sequence of events which ensued can be 
capsulized as follows:

1. In October 1983, Corey spoke to Eileen Kelley, a 
CNA claim representative. He presented claims for 

Scott and JoAnne (who, although not herself involved in 
the accident, alleged a loss of consortium). CNA 
promptly offered to settle the claims for the "full policy 
limits."

2. A hitch soon developed. Corey believed that 
JoAnne's loss of consortium constituted an injury to her 
person, thus entitling her to $ 10,000 under the policy's 
bodily injury coverage and [**3]  $ 10,000 under the 
underinsured motorist coverage, completely 
independent of her spouse's claim. Kelley disagreed, 
believing that, under the policy, JoAnne's loss of 
consortium flowed from the injury to Scott's person and 
that, consequently, the per person limits blanketed the 
plaintiffs' claims.  Translated into dollars, Corey believed 
CNA's maximum contractual exposure to be $ 47,000 
(the $ 10,000 per person liability limit applying 
separately to Scott's claim and to JoAnne's claim, 
totalling $ 20,000; the $ 10,000 underinsured motorist 
limit applying in the same manner, totalling another $ 
20,000; and $ 7,000 being payable in ancillary benefits), 
whereas CNA thought its full exposure on the 
Peckhams' claims was capped at $ 27,000 (the $ 
10,000 per person liability limit vis-a-vis Scott's injuries 
subsuming both his claim and his wife's derivative claim 
for loss of consortium; the $ 10,000 per person 
underinsured motorist limit operating in the same way; 
and $ 7,000 being payable in ancillaries). Because CNA 
did not consider the consortium claim to be a separate 
injury under the policy, Kelley's offer of "full" policy limits 
translated into a settlement offer of $ 27,000 for [**4]  all 
claims.

3. In February 1984, Corey rejected CNA's proposal, but 
offered either to settle Scott's claim alone for $ 27,000, 
or to settle all claims for $ 47,000.

4. In March, Kelley learned that a case was pending 
before the Massachusetts Supreme Judicial Court (SJC) 
which would determine the precise (and unsettled) 

895 F.2d 830, *830; 1990 U.S. App. LEXIS 1775, **1
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question of whether a loss of consortium claim was to 
be treated as an injury to the person of the claimant for 
coverage purposes. She informed Corey of this 
development and told him that a judicial decision was 
expected in the near future. At Kelley's request, attorney 
Stephen Paris then drafted a proposed agreement 
providing that, in exchange for the Peckhams' general 
release (discharging Tripp and CNA), the insurer would 
pay Scott $ 27,000 and would forthwith pay JoAnne an 
additional $ 20,000 if and when the SJC held that a 
consortium claim was an independent injury for 
coverage purposes. The proposal (which we  [*833]  
shall call a "Bilodeau agreement") was received by 
Corey on or about March 23, 1984.

5. Corey never responded directly to this proposal. 
Indeed, the record does not show that he 
contemporaneously revealed it to his clients or 
discussed it [**5]  with them. Rather, Corey advised the 
Peckhams that CNA refused to settle Scott's claim 
unless JoAnne also signed a release. He neither 
mentioned the SJC case nor alerted the Peckhams that 
CNA's proposition envisioned paying JoAnne an 
additional $ 20,000 should the coverage issue be 
resolved favorably.

6. On April 19, 1984, Corey filed suit against Tripp in 
state superior court, seeking $ 8,000,000 in damages 
for Scott's injuries and $ 3,000,000 for JoAnne's loss of 
consortium. When Kelley inquired ten days later as to 
the status of CNA's settlement offer, Corey did not 
allude to the suit but advised her that a response would 
be forthcoming shortly.

7. On May 30, 1984, Christine Cooney, a staff attorney 
for CNA, learned that Tripp had been sued and was 
already in default for failure to answer.  She called 
Corey. He said that his offer to settle for $ 47,000 was 
no longer open and that he was now seeking payment 
in excess of the policy limits because of CNA's "bad 

faith." The superior court allowed a motion to remove 
the default and CNA answered the case on Tripp's 
behalf.

8. No CNA representative met with Tripp until Kenneth 
Roberts interviewed him on June 18, 1984. Prior 
thereto,  [**6]  the insurer made no effort to apprise 
Tripp of the status of negotiations or the coverage 
dispute. The record is also clear that CNA did not, 
before then, inform Tripp of the pendency of Bilodeau in 
the SJC or explain to him that he might have the benefit 
of an additional $ 20,000 in coverage if the SJC were to 
hold that loss of consortium was a separate injury for 
coverage purposes. Roberts did request authority from 
Tripp to offer the policy limits to Scott Peckham ($ 
27,000), leaving JoAnne's claim open. Tripp did not 
authorize Roberts to pursue that course of action. 
Roberts spoke with Tripp again in late June.  He 
testified that he mentioned "there was a pending case 
that would deal with the wife's claim," and discussed it 
with Tripp in layman's terms (although he apparently 
never spelled out the case's implications). Roberts again 
sought Tripp's acquiescence in a $ 27,000 offer to Scott 
Peckham.  Tripp, again, was noncommittal.

9. On July 17, 1984, the SJC decided the unresolved 
coverage question, holding that HN1[ ] under a 
standard automobile policy loss of consortium was an 
"injury" to the claimant's person separate and distinct 
from the spouse's physical injury. See Bilodeau v. 
Lumbermens Mut. Cas. Co., 392 Mass. 537, 467 N.E.2d 
137 (1984). [**7]  The record is clear that Bilodeau 
represented a radical departure from the previously 
prevailing view within the industry.

10. Within a matter of weeks, Kelley informed Corey that 
CNA would settle all claims for $ 47,000 as Corey had 
earlier demanded. This overture was unceremoniously 
rejected. Thereafter, Paris and Corey engaged in 
negotiations which addressed not only the Peckhams' 

895 F.2d 830, *832; 1990 U.S. App. LEXIS 1775, **4
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bodily injury claims but also the potential bad faith claim 
against CNA. The insurer proposed, for example, that it 
would pay the full coverage ($ 47,000); that Tripp would 
be relieved of all personal liability and would assign any 
rights he might have against CNA to the Peckhams; and 
that CNA's liability for damages in excess of the policy 
limits, if any, would be determined in subsequent court 
proceedings. Corey rejected this proposal on January 
23, 1985, wanting a jury to reduce the Peckhams' claims 
against Tripp to verdict before the Peckhams went to 
the mat with CNA. Negotiations stalled.

11. Meanwhile, CNA continued to provide Tripp with a 
defense as the policy required. By July 1986, Timothy 
Sterritt had replaced Cooney as Tripp's counsel of 
record. Corey told Sterritt that his clients would [**8]  
accept CNA's policy limits and release Tripp on 
condition that Tripp assign his rights against CNA to 
them. Sterritt informed Tripp of this proposition and 
recommended that he engage private counsel.  [*834]  
Tripp took the advice and retained attorney Steven 
Chananie.

12. In late 1986, Chananie sent a letter to Corey 
confirming Tripp's acceptance of an offer to hold Tripp 
harmless for any excess judgment in exchange for an 
assignment of rights against CNA. Chananie's 
acceptance of a pending offer seems to have clinched a 
deal. Corey claims, however, that he held matters in 
abeyance at that point (although agreeing to keep the 
offer open until after a verdict had been returned). The 
trial then took place in March 1987. The jury awarded $ 
3,000,000 to Scott Peckham and $ 75,000 to JoAnne 
Peckham. CNA paid its full policy limits, together with 

interest and costs as required. 1

1 Because of sums paid by another alleged tortfeasor (the cafe 
where Tripp and Scott Peckham had been imbibing shortly 
before the accident), JoAnne's claim was fully satisfied and 
Tripp was exposed to no excess liability on her account.

 [**9]  13. In May 1987, Tripp and the Peckhams 
formalized their pretrial agreement. Tripp executed and 
delivered an assignment; the Peckhams executed and 
delivered a release. The Peckhams, in their capacity as 
Tripp's assignees, then sued CNA in state court. CNA 
removed the case to federal district court.

II. PROCEEDINGS BELOW

Plaintiffs filed a five count complaint. We are concerned 
with only three statements of claim: count II (which 
alleged that CNA acted in bad faith in failing to settle the 
Peckhams' claims against Tripp); count IV (which 
alleged breach of contract); and count V (which alleged 
that CNA had engaged in unfair and deceptive acts in 
violation of Mass.Gen.L. ch. 93A and ch. 176D). The 
district court bifurcated the trial.

In the first phase, a jury was empaneled to consider 
counts II and IV.  After denying several motions, 
including plaintiffs' motion for a partial directed verdict 
on causation, the district court submitted the case 
through special questions. In response, the jury found 
that CNA, prior to the rendition of Bilodeau, acted in bad 
faith by failing to settle Scott Peckham's claim within the 
policy limits. The jury also found, however, that such 
bad [**10]  faith did not cause the excess judgment 
against Tripp. Moreover, the talesmen absolved CNA of 
any bad faith after July 17, 1984. Consequently, the jury 
neither recommended the imposition of damages nor 
fixed an amount. The court discharged the panel and 
entered judgment for defendant on counts II and IV. 
Because the special questions and the answers thereto 
assume critical importance on appeal, we attach the 
three page verdict form as an appendix.

Count V was thereafter tried to the bench. The district 
court determined that CNA acted in bad faith - thereby 
violating chapter 93A - in one limited respect. The court 
went on to find that CNA's blunder caused Tripp no 
harm and awarded Tripp's assignees (the Peckhams) 

895 F.2d 830, *833; 1990 U.S. App. LEXIS 1775, **7
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nominal damages on their statutory claim, together with 
attorneys' fees.

III. SOME GENERAL OBSERVATIONS

To put these appeals into proper perspective, we write 
briefly about the relationship of insurer to insured. HN2[

] Under Massachusetts law, an insurance carrier has 
a duty to make settlement decisions in good faith.  
Murach v. Massachusetts Bonding & Ins. Co., 339 
Mass. 184, 158 N.E.2d 338, 341 (1959). Where, as 
here, the policy limits are much lower than [**11]  the 
insured's potential exposure, the insurer cannot put its 
own interests first, but must negotiate as it would if its 
liability limits were unbounded. See id. As we have 
phrased it, "the duty to negotiate in good faith would 
require the carrier to give 'the interest of the insured' 
consideration 'equal to that consideration given its own 
interest,' or 'to treat the claim as if it were alone liable for 
the entire amount'." Voccio v. Reliance Ins. Cos., 703 
F.2d 1, 2 (1st Cir. 1983) (citations omitted).  Moreover, 
in such straitened circumstances, the insurer must 
inform the insured of its conflicting interests, advise him 
of his rights, and keep him abreast of settlement offers 
and meaningful developments. See Murach, 158 N.E.2d 
at 342.

 [*835]  The thorny problem faced by an insurer in an 
excess-limits case is complicated logarithmically when 
multiple claims exist, each likely to outstrip the 
coverage. Apprising the insured becomes even more 
important in that circumstance, for payment to one 
claimant, exhausting or unreasonably depleting the 
available fund, may leave the insured unprotected - or 
nearly so - in respect to other claimants. [**12]  HN3[ ] 
The insurer has both the right and the duty to exercise 
its professional judgment in settling, or refusing to settle, 
such claims - but it must do so mindful of the insured's 
best interests and in good faith. The insurer's goal 
should be to try to effect settlement of all or some of the 

multiple claims so as to relieve its insured of so much of 
his potential liability as is reasonably possible, 

considering the paucity of the policy limits. 2 See Liberty 
Mut. Ins. Co. v. Davis, 412 F.2d 475, 481 (5th Cir. 
1969). So long as it acts in good faith, the insurer is not 
held to standards of omniscience or perfection; it has 
leeway to use, and should consistently employ, its 
honest business judgment. See Steele v. Hartford Fire 
Ins. Co., 788 F.2d 441, 447 (7th Cir. 1986) (mistake in 
judgment alone does not constitute bad faith); see also 
Gulezian v. Lincoln Ins. Co., 399 Mass. 606, 506 N.E.2d 
123, 127 (1987). The carrier, in fine, "will not be held to 
prophesy." Murach, 158 N.E.2d at 341.

 [**13]  The insurer's duty, of course, is to its insured. It 
owes no correlative contractual duty to third-party 
claimants. Correspondingly, such claimants - and their 
counsel - are not obliged to ease the insurer's bind. A 
claimants' attorney owes his allegiance to his clients and 
must strive, within ethical and legal constraints, to 

2 The district court charged the jury in this regard: 

If the insured's coverage is needlessly exhausted on one 
claim when they might cancel out other claims as well, 
the insured suffers from the company's readiness to 
settle; thus, the insured's coverage limits should not be 
exhausted without an attempt to settle as many claims as 
possible.  If the policy limits are so slight compared to the 
total of the injured person's claims as to rule out any 
possibility of using the policy limits to settle all of the 
injured person's claims, the insurer's insistence upon 
settling all the claims might not benefit the insured. The 
insured might be better protected if the leverage of his 
insurance money is applied to at least some of the claims 
so as to reduce his ultimate judgment debt.  Bearing in 
mind the existence of two claims and limited coverage 
and the insured's exposure to heavy damages, the jury 
must determine whether the insurer acted in good faith in 
managing the insurance proceeds in a manner 
reasonably calculated to protect the insured by 
minimizing his total liability.

895 F.2d 830, *834; 1990 U.S. App. LEXIS 1775, **10
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maximize their recovery.  Nevertheless, we must not 
lose sight of the fact that the doctrinal impetus for 
insurance bad faith claims derives from the idea that the 
insured must be treated fairly and his legitimate 
interests protected. Claimants have no right to insist 
upon any punctilio in the insurer's observance, or not, of 
its obligations toward its insured. In other words, the 
justification for bad faith jurisprudence is as a shield for 
insureds - not as a sword for claimants. Courts should 
not permit bad faith in the insurance milieu to become a 
game of cat-and-mouse between claimants and insurer, 
letting claimants induce damages that they then seek to 
recover, whilst relegating the insured to the sidelines as 
if only a mildly curious spectator.

IV. THE JURY TRIAL

Plaintiffs challenge the conduct and outcome of the jury 
phase of the bifurcated trial, [**14]  complaining that the 
district court erred in submitting the issue of causation 
for jury resolution. The plaintiffs contend that, as a 
matter of law, defendant's bad faith must be deemed the 
cause of the excess judgment against Tripp and that the 
jury should not have been afforded the prerogative to 
decide otherwise.

A. Certain Preliminary Matters.

Before entering these embattled precincts, we point out 
that plaintiffs are effectively foreclosed from attacking 
(1) the special questions, (2) the need for a showing of 
proximate cause in a bad faith case, or (3) the 
admission of expert testimony anent the issues. We 
explain briefly.

Plaintiffs cannot be heard to argue either ambiguity in 
the framing of the special  [*836]  questions or possible 
inconsistency in the answers thereto. HN4[ ] 
Fed.R.Civ. P. 49 governs special verdicts and 
interrogatories. The parties agree that in this instance 

Rule 49(a) controls. 3 The rule ensures that, if submitted 

questions omit material issues of fact and no timely 
objection is lodged, the district court may itself make the 
findings which are necessary to cure the omission. See 
Anderson v. Cryovac, Inc., 862 F.2d 910, 915-16 (1st 
Cir. 1988). [**15]  Curative findings are implied even 
when not expressly made. Id.

 [**16]  Any claim of inconsistency in the answers is also 
outlawed at this stage.  When the jury returned with 
replies to the special questions, plaintiffs' counsel did 
not seasonably claim that the answers were 
contradictory and request that they be reconciled. 
Rather, he permitted the verdict to be returned and the 
panel dismissed before voicing any concerns. The law is 
perfectly clear that HN6[ ] plaintiffs thereby waived any 
claim of internal inconsistency "by failing to object after 

3 The HN5[ ] rule stipulates: 

The court may require a jury to return only a special 
verdict in the form of a special written finding upon each 
issue of fact. In that event the court may submit to the 
jury written questions susceptible of categorical or other 
brief answer or may submit written forms of the several 
special findings which might properly be made under the 
pleadings and evidence; or it may use such other method 
of submitting the issues and requiring the written findings 
thereon as it deems most appropriate. The court shall 
give to the jury such explanation and instruction 
concerning the matter thus submitted as may be 
necessary to enable the jury to make its findings upon 
each issue. If in so doing the court omits any issue of fact 
raised by the pleadings or by the evidence, each party 
waives the right to a trial by jury of the issue so omitted 
unless before the jury retires the party demands its 
submission to the jury. As to an issue omitted without 
such demand the court may make a finding; or, if it fails 
to do so, it shall be deemed to have made a finding in 
accord with the judgment on the special verdict.

Fed.R.Civ.P. 49(a).
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the verdict was read and before the jury was 
discharged." See McIsaac v. Didriksen Fishing Corp., 
809 F.2d 129, 134 (1st Cir. 1987). Thus, the special 
verdict must "be upheld if there is a view of the case 
which makes the jury's answers consistent." Id.  at 133.

We have similar problems with plaintiffs' assertion that 
an insurer's bad faith refusal to settle, once made 
manifest, is conclusively presumed to be the cause of 
an ensuing excess judgment. For one thing, this 
contention directly contradicts the position which they 

took at trial 4 - and we are not prone to let litigants so 

easily play the chameleon. For another thing, we think it 
is settled beyond serious question [**17]  that, HN7[ ] 
in order to warrant recovery for an insurer's bad faith 
anent settlement negotiations, it must be shown that the 
insurer's conduct caused the ensuing excess judgment. 
See Steele, 788 F.2d at 449; Voccio, 703 F.2d at 2. The 
question seems to be a "simple question of causation, 
like any other causation question, for example, in any 
garden variety tort case," McNally v. Nationwide Ins. 
Co., 815 F.2d 254, 263 (3d Cir. 1987), and thus, 
ordinarily, for the jury rather than the court.

HN8[ ] Causation is binary, comprising causation in 
fact and proximate (or "legal") causation. A defendant's 
breach [**18]  of a legal duty is a cause in fact of the 
plaintiffs' harm if that harm would not have occurred "but 
for" the breach. Restatement (Second) of Torts § 432 
(1) (1965).  Nevertheless, but-for causality is only half 
the battle. The second half is whether the breach 
proximately caused the harm, that is, whether the 

4 For example, one of plaintiffs' experts, Ashley, was asked for 
an opinion on causation. Moreover, in objecting to opinion 
testimony from one of CNA's experts, Meehan, plaintiffs' 
counsel told the court: "I object to the opinion on proximate 
causation, Your Honor. Again, I believe that's an issue that the 
jury should determine, and not Mr. Meehan." (Emphasis 
supplied).

defendant should bear legal responsibility for the injury. 
What is more, the inquiry into proximate cause is 
independent of that into actual cause.  Swift v. United 
States, 866 F.2d 507, 509 (1st Cir. 1989) (applying 
Massachusetts law). "The touchstone is foreseeability: 
[conduct results in] liability if, and to the extent that, a 
foreseeable risk of harm materializes." Id. at 510.

 [*837]  Causation questions of this sort are normally 
grist for the jury's mill. As we have written: HN9[ ] 
"Application of the legal cause standard to the 
circumstances of a particular case is a function 
ordinarily performed by, and peculiarly within the 
competence of, the factfinder." Id.; see also Marshall v. 
Perez Arzuaga, 828 F.2d 845, 850-51 & n.8 (1st Cir. 
1987) (similar), cert. denied, 484 U.S. 1065, 98 L. Ed. 
2d 991, 108 S. Ct. 1027 (1988); [**19]  Springer v. 
Seaman, 821 F.2d 871, 876 (1st Cir. 1987) ("not only 
ordinary fact questions, but also 'evaluative applications 
of legal standards . . . to the facts' are properly [for the 
factfinder]") (citations and footnote omitted). The 
Massachusetts cases are to like effect. See, e.g., Irwin 
v. Town of Ware, 392 Mass. 745, 467 N.E.2d 1292, 
1305 (1984); Mullins v. Pine Manor College, 389 Mass. 
47, 449 N.E.2d 331, 338 (1983); Zezuski v. Jenny Mfg. 
Co., 363 Mass. 324, 293 N.E.2d 875, 878-79 (1973); 
see also DiMarzo v. American Mut. Ins. Co., 389 Mass. 
85, 449 N.E.2d 1189, 1199 (1983) (in insurance bad 
faith setting, "the question whether the requisite causal 
connection has been proven is one of fact").

That causation is ordinarily a fact question does not 
make it invariably a fact question. But, the standard of 
appellate review is strict. HN10[ ] To warrant 
withdrawal of the issue from the jury, the evidence and 
the inferences reasonably extractable therefrom, seen in 
the light most hospitable to the verdict-winner, must be 
such as to permit thoughtful fact-finders to reach but 
one reasoned conclusion.  [**20]  See Wagenmann v. 
Adams, 829 F.2d 196, 200 (1st Cir. 1987). In making 
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this inquiry, an appellate court "may not consider the 
credibility of witnesses, resolve conflicts in testimony, or 
evaluate the weight of the evidence." Id.  Placing these 
tenets together with the McIsaac rule, see supra at p. 
13, we perceive our present task as limited to reviewing 
the record and the jury's findings to determine whether 
there is any rational construction of the evidence which 
suggests that, although CNA may have improvidently 
refused to settle Scott Peckham's claim early on, such 
bad faith was not necessarily the proximate cause of the 
excess judgment against Tripp.  Phrased differently, is 
there a view of the evidence which can harmonize the 
jury's answers to questions No. 1 and No. 3?

Before reaching the heartland, we must decide what 
facts were properly to be considered. On this score, 
plaintiffs urge us to disregard entirely the expert 
testimony which CNA presented. We do not believe that 
course is open to us.

We have said so often that it scarcely bears repeating 
that: HN11[ ] "A trial judge has wide discretion anent 
the admission and exclusion of expert testimony, [**21]  
and his decisions are to be sustained unless his 
discretion has been abused." Allied Int'l, Inc. v. 
International Longshoremen's Ass'n, 814 F.2d 32, 40 
(1st Cir.), cert. denied, 484 U.S. 820, 98 L. Ed. 2d 41, 
108 S. Ct. 79 (1987); see also United States v. Ladd, 
885 F.2d 954, 959 (1st Cir. 1989); Freeman v. Package 
Machinery Co., 865 F.2d 1331, 1338 (1st Cir. 1988); 
United States v. Hoffman, 832 F.2d 1299, 1310 (1st Cir. 
1987); Marshall, 828 F.2d at 851. In this case, 
defendant presented two well-credentialed experts - 
attorneys versed in the nuances of insurance law - who 
offered opinion evidence as to proximate cause. 
Insurance is a complicated subject and the industry, 
over time, has developed a patina of custom and usage. 
Arcana abound. Defendant's proffered experts could 
reasonably be expected to shed some light in a 
shadowy domain. Indeed, plaintiffs started this particular 

ball rolling by presenting expert testimony in their case 
in chief, and one of their experts, Ashley, gave an 
opinion on causation.

Below, plaintiffs did not challenge either the generic 
propriety of [**22]  expert testimony or the qualification 
of CNA's witnesses.  Their sole objection was on the 
ground that the matter of causation was "the ultimate 
issue" for jury resolution and thus unfit for expert 
testimony. That objection directly contradicted HN12[ ] 
Fed. R. Evid. 704(a), which stipulates that, with 
exceptions not pertinent here, "testimony in the form of 
an opinion or inference otherwise admissible is not 
objectionable because it embraces an ultimate issue to 
be decided by the trier  [*838]  of fact." We are satisfied 
that the district court acted within its proper province in 
admitting the challenged testimony over plaintiffs' voiced 
objection.

B. The Central Question.

With this preface, we need not linger long in examining 
whether the evidence on causation was so 
overwhelming as to eliminate any need for a jury to pass 
upon the question. In the first place, two experts (out of 
three who opined on the issue) said categorically that 
proximate cause was lacking. This evidence, backed by 
concomitant explanations, in and of itself seems 
sufficient to preserve the issue for the venire. Despite 
plaintiffs' sarcastic assault upon the experts' opinions, it 
was for the jury to determine [**23]  what weight and 
value, if any, should be assigned to them.

In the second place, the evidence, viewed as needs 
must in the light most congenial to CNA, admits of 
several possible reasons why the excess judgment 
against Tripp might not be causally related to bad faith 
on the insurer's part. We cite some (but not necessarily 
all) of the possibilities:

1. The jury could reasonably have believed that CNA 

895 F.2d 830, *837; 1990 U.S. App. LEXIS 1775, **20



Page 15 of 21

Jonathan Stern

breached its duty to Tripp by failing to offer a Bilodeau 

agreement earlier than March 1984, 5 but that this 

failure had no causal effect because, given Corey's 
intransigence, he would have spurned such a proposal 
(as indeed happened when the carrier tendered a 
Bilodeau agreement in March 1984).

2. The jury could have believed that CNA's bad faith 
refusal to settle Scott Peckham's claim occurred in the 
winter of 1983-84 and [**24]  stemmed from its failure to 
acknowledge the possibility of JoAnne Peckham's 
entitlement to an independent application of the "per 
person" limits. The causal chain could have snapped, 
however, because CNA made a curative offer in March 
1984, when it proposed entering into a Bilodeau 
agreement - and it was never proved that Corey told the 
Peckhams about that proposal. The jury could, 
therefore, have believed that the Peckhams, if apprised, 
would have accepted the agreement, thus ending the 
matter.

On this theory, and on certain of the scenarios which 
follow, it must be remembered that HN13[ ] where an 
independent, intervening event contributes in some 
unexpected and significant manner to the harm which 
eventuates, a defendant's conduct cannot be the legal 
cause of the injury. Restatement (Second) of Torts § 
442 (1965). The proper inquiry is whether the defendant 
is to be held liable for an injury to which the defendant 
has in fact made a substantial contribution when a later 
cause of independent origin, for which the defendant is 
not responsible, actually brings about the harm. W. 
Keeton, Prosser & Keeton on Torts, § 44, at 301 (5th 
ed. 1984). In this connection, an intervening 

5 Effectuating a Bilodeau agreement would have entailed, 
among other things, paying Scott Peckham the full $ 27,000 
which he originally demanded and securing a general release 
from him.

cause [**25]  sufficient to insulate the original actor from 
liability is one which comes into active operation in 
producing the result after the defendant's actionable 
conduct has occurred. In other words, the first actor is to 
be held liable if, but only if, the intervening cause is 
foreseeable. Id. at 302. In this instance, for example, the 
jury could have visualized Corey's failure to inform his 
clients as an unforeseeable intervening act which 
became the efficient cause of the ensuing harm and 
insulated CNA from liability for its earlier laggardness.

3. The jury could have concluded that CNA's bad faith 
consisted of its failure to settle Scott Peckham's claim 
alone for $ 27,000 in February 1984. But, a prudent 
insurer would not have consummated such a settlement 
without the insured's assent (for under the prevailing 
policy interpretation, using the whole $ 27,000 to 
assuage Scott would have left the insured completely 
unprotected as to JoAnne Peckham's claim). Even if 
CNA, in good faith, should have pressed to settle at that 
time and for that amount, the jury could well have 
believed, based on Tripp's dealings with Roberts later 
that year, that Tripp's assent would not have been 
forthcoming.  [**26]  If that were true,  [*839]  the 
carrier's bad faith refusal might be stripped of the 
requisite causal effect.

4. An insurer's obligation to exercise good faith toward 
its insured does not require it to roll over and play dead 
vis-a-vis the claimants; nor does the looming of an 
excess judgment debar an insurer from employing 
conventional negotiating stratagems in good faith 
(although the carrier uses such tactics at greater risk 
where its limits are inadequate).  Negotiation is an art, 
not a science. The jury could have believed that CNA 
fully intended to settle Scott Peckham's claim for the full 
policy limit; that it exhibited bad faith in failing to do so at 
the very beginning; but it was not reasonably 
foreseeable that, in response to a fairly prompt offer of a 
Bilodeau agreement - and one was made here - the 
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plaintiffs would refuse to settle.

5. In much the same vein, the jury could plausibly have 
found that it was not reasonably foreseeable that, in 
response to an immediate post-Bilodeau offer of the full 
policy limits - as was made here - the plaintiffs would 
refuse to settle.

6. There was evidence that, before the case against 
Tripp went to trial, Corey proposed an [**27]  agreement 
whereby the Peckhams would not look to Tripp to satisfy 
any judgment rendered. There was also evidence that 
Tripp accepted the offer prior to trial. We think that the 
jury could reasonably have inferred that a bargain was 
struck and that the ensuing trial, leading to the excess 
judgment, was not really adversarial, that is, Tripp was 
unconcerned with the trial's outcome since he would not 
bear any financial onus. Fair play is a two-way street. 
Even if an insurer breaches its obligation of good faith, it 
is not then at the mercy of an insured's infidelity. On 
these peculiar facts, the jury was free to believe that 
Corey's back room deal with Tripp, not CNA's bad faith, 
was the competent producing cause of the excess 
judgment.

We need go no further. On appeal, plaintiffs have 
challenged only the legal effect of the evidence on 

causation, not its weight. 6 But as we have shown, the 

6 Plaintiffs made HN14[ ] a motion for new trial following the 
special verdict. Such a motion, unlike a motion for a directed 
verdict or judgment n.o.v., allows the verdict-loser to test the 
weight of the evidence. See Wagenmann, 829 F.2d at 200-01; 
Hubbard v. Faros Fisheries, Inc., 626 F.2d 196, 200 (1st Cir. 
1980). The district court denied the new trial motion. In 
designating issues on appeal, plaintiffs eschewed any 
articulated challenge to this ruling. They have, therefore, 
waived appellate review of the weight of the evidence. 
Notwithstanding, plaintiffs preserved their objection to the 
lower court's denial of their motion for partial directed verdict 
and judgment n.o.v. (which addressed the issue of causation); 

matter was not cut and dried. We recognize that some 
of the described possibilities are relatively remote - but 
they remain possibilities. We cannot reject possibilities 
rooted in the record merely because, if sitting as fact-
finders, we would likely have drawn a different set of 
conclusions. In [**28]  sum, there was no warrant to 
withhold the issue of proximate cause from the jury - 
particularly since the plaintiffs had the burden of proving 
it. See Swift, 866 F.2d at 509; Michnik-Zilberman v. 
Gordon's Liquor, Inc., 390 Mass. 6, 453 N.E.2d 430, 
433-34 (1983); Irwin, 467 N.E.2d at 1305.

 [**29]  V. THE BENCH TRIAL

In the second phase of the trial, the statutory claims 
were tried to, and decided by, the court. All parties 
express dissatisfaction with the outcome.

A. The Violation.

HN15[ ] The applicable Massachusetts consumer 
protection statute prohibits "unfair or deceptive acts or 
practices in the conduct of any trade or commerce. . . ." 
Mass. Gen. L. ch. 93A, § 2(a)(1985). Commonwealth 
law contains a similar ban against such conduct in the 
insurance industry. See Mass. Gen. L. ch. 176D, § 2 
(1987). That prohibition extends to "unfair claim 
settlement practices," which the statute defines as 
including "fail[ure] to effectuate prompt, fair and 
equitable settlements of claims in which liability has 
become reasonably clear." Id. at § 3(9)(f).  Those 
injured by insurance practices proscribed under chapter 
176D may sue under chapter 93A.  [*840]  Equitable 
Life Assurance Society of the United States v. Porter-
Englehart, 867 F.2d 79, 88 (1st Cir. 1989); Whyte v. 
Connecticut Mut. Life Ins. Co., 818 F.2d 1005, 1010-11 
(1st Cir. 1987); Van Dyke v. St. Paul Fire & Marine Ins. 

the sufficiency of the evidence, as opposed to the weight, is 
thus properly before us.
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Co., 388 Mass. 671, 448 N.E.2d 357, 360 (1983). [**30]  

The district court's reasoning, as expressed in a lengthy, 
unpublished rescript replete with findings of fact, is the 
starting point for our analysis. The court expressly found 
that "CNA's interpretation of coverage for loss of 
consortium prior to Bilodeau was a plausible 
interpretation of the policy made in good faith." The 
court also found that "CNA did not act in bad faith in 
managing [the policy] proceeds in the face of two liability 
claims, each of which was likely to exceed the insured's 
coverage." In the court's view, CNA was guilty of bad 
faith in only a single respect: not "keeping its insured 
Tripp fully informed of settlement offers and . . . failing to 
advise him of the pendency and implications of 
Bilodeau, between the filing of the Peckhams' suit 
against Tripp on April 19, 1984, and the SJC's decision 
in Bilodeau on July 17, 1984. . . ." The court went on to 
find, however, that CNA's bad faith during this interval 
"was not the cause of Tripp's exposure to the excess 
judgment." HN16[ ] Absent a mistake of law - and we 
see none here - we review these findings of fact only for 
clear error under Fed.R.Civ.P. 52(a). This means, of 
course, that: 

HN17[ ] If the district [**31]  court's account of the 
evidence is plausible in light of the record viewed in 
its entirety, the court of appeals may not reverse it 
even though convinced that had it been sitting as 
the trier of fact, it would have weighed the evidence 
differently. Where there are two permissible views 
of the evidence, the factfinder's choice between 
them cannot be clearly erroneous.

 Anderson v. City of Bessemer City, 470 U.S. 564, 573-
74, 84 L. Ed. 2d 518, 105 S. Ct. 1504 (1985); see also 
Anderson v. Cryovac, 862 F.2d at 916.

We have read the entire record with care and see no 
material error. In part, defendant's appeal challenges 
the finding that a chapter 93A violation occurred. For 
reasons which we believe are self-evident, we deem the 
challenge meritless and reject it out of hand. The carrier 
- whatever else it did right - ignored Tripp (although not 
necessarily his interests) during the embryonic stages of 
negotiation. The steps which it took to enlighten and 
inform Tripp were well short of a textbook model. That 
conduct, at the trier's discretion, was fairly 
characterizable as constituting an unfair claim 
settlement practice. After all, HN18[ ] chapter 
176D [**32]  decrees that an insurer cannot 
"misrepresent[] pertinent facts or insurance policy 
provisions relating to coverages at issue." Mass. Gen. L. 
ch. 176D, § 3(9)(a). In such a context, silence in the 
face of a duty to speak can be as harmful to an 
insured's interests as outright prevarication. Accordingly, 
good faith requires that an insurer keep its insured 
informed of facts material to his exposure, including 
information relating to coverage and settlement 
negotiations. See, e.g., Kivi v. Nationwide Mut. Ins. Co., 
695 F.2d 1285, 1288 (11th Cir. 1983) (good faith 
obligates insurer to tell insured of settlement 
opportunities); Young v. American Casualty Co., 416 
F.2d 906, 910 (2d Cir. 1969) (under New York law, 
finding of insurer's bad faith may be based on failure to 
inform insured of offers in compromise); Murach, 158 
N.E.2d at 342 (nondisclosure "may be some evidence of 
the insurer's lack of good faith"); see also Ward v. State 
Farm Mut. Auto Ins. Co., 539 F.2d 1044, 1049 (5th Cir. 
1976). In this situation, we cannot say that the trial 
court's view of the evidence was clearly erroneous.

From this point forward,  [**33]  the battle shifts to 
another front.  Plaintiffs protest the district court's 
conclusion that, while an unfair practice was proven, 
they were entitled only to nominal damages. We think 
the court could permissibly have concluded, as it did, 
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that CNA's failure to keep Tripp properly and 
seasonably informed was not the cause of the excess 
verdict. There is simply no cogent proof that, had Tripp 
known of Bilodeau a few months earlier or had he been 
kept better advised of the negotiations, matters would 
have turned out differently. There is nothing which 
 [*841]  convincingly suggests, for instance, that if Tripp 
knew the full ramifications of the situation, he would 
have insisted that $ 27,000 be offered outright to Scott 
Peckham, leaving JoAnne's claim open; or that he 
would have committed additional funds to the settlement 
pot; or that Corey, at that point in time, was other than 
intransigent. And in the absence of cognizable harm, 
nominal damages were appropriate. See Carey v. 
Piphus, 435 U.S. 247, 266-67, 55 L. Ed. 2d 252, 98 S. 
Ct. 1042 (1978); Maldonado Santiago v. Velazquez 
Garcia, 821 F.2d 822, 829 (1st Cir. 1987); Aubin v. 
Fudala, 782 F.2d 280, 286 (1st Cir. 1983). [**34]  

We need not repastinate ground already thoroughly 
ploughed by the district judge. We conclude 
unhesitatingly that the court below did not err in finding 
a statutory violation or in assessing only nominal 
damages in respect thereto.

B. Attorneys' Fees.

We turn next to defendant's contention that the district 
court abused its discretion in awarding plaintiffs $ 

56,000 in attorneys' fees in respect to Count V. 7

We start with fundamentals. The applicable statute 
provides that, HN19[ ] if chapter 93A is transgressed, 
"the petitioner shall, in addition to other relief provided 
for by this [statute] and irrespective of the amount in 
controversy, be awarded reasonable attorneys' fees and 

7 Although the fees awarded were less than 60% of what 
plaintiffs requested, plaintiffs have not asked us to review the 
amount for inadequacy.

costs incurred in said action." Mass. Gen. L. ch. 93A, § 
11. Hence, the absence of a substantial recovery on a 
chapter 93A claim does not preclude awarding 
reasonable attorneys' fees under [**35]  the statute. See 
Shapiro v. Public Service Mut. Ins. Co., 19 Mass. App. 
Ct. 648, 477 N.E.2d 146, 153 (1985). All that need be 
shown to support a fee award is that the "defendant 
committed an unfair or deceptive act, [violative of the 
statute,] irrespective of whether that act caused a loss of 
money or property." Id. Thus, plaintiffs, as Tripp's 
assignees, were entitled to reasonable counsel fees.

From that point on, the waters grow much murkier. 
HN20[ ] In a diversity case, state rather than federal 
law controls the question of attorneys' fees.  Northern 
Heel Corp. v. Compo Indus., Inc., 851 F.2d 456, 475 
(1st Cir. 1988); Shelak v. White Motor Co., 636 F.2d 
1069, 1072 (5th Cir. 1981). In such a situation, "state 
law also controls the method of calculating the size of 
the award." Blanchette v. Cataldo, 734 F.2d 869, 878 
(1st Cir. 1984). While Massachusetts prescribes no pat 
formula for computation of fee-shifting awards, we deem 
it elementary that the amount due should represent "fair 
and reasonable compensation for the services 
rendered." First National Bank v. Brink, 372 Mass. 257, 
361 N.E.2d 406, 410 (1977). [**36]  The amount of time 
expended is a relevant consideration, as are "the 
complexity of the litigation, the amount of work reflected 
by the record, . . . and the quality of the services 
rendered." Northern Heel, 851 F.2d at 476 (applying 
Massachusetts law); see also Linthicum v. Archambault, 
379 Mass. 381, 398 N.E.2d 482, 488 (1979); McInerney 
v. Massasoit Greyhound Ass'n., 359 Mass. 339, 269 
N.E.2d 211, 219 (1971). A fee-setting court may also 
consider "the amount and importance of the matter 
involved, . . . the value of the property affected by the 
controversy, and the results secured." Id. (quoting 
Cummings v. National Shawmut Bank, 284 Mass. 563, 
188 N.E. 489, 492 (1934)).
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HN21[ ] In a chapter 93A case, it would follow that a 
prevailing party would only be entitled to recover for 
additional fees caused by the breach of statutory duty. 
See Equitable Life, 867 F.2d at 91 (where chapter 93A 
violation proven, fees recoverable only for "any 
meaningful amount of legal work . . . independently 
required" by the dereliction); Whyte, 818 F.2d at 1011 
n.20 (similar). The caselaw suggests that,  [**37]  if a 
plaintiff prevails on some, but not all, of his claims, and 
there is no interconnection, the fee award might be 
limited to the time spent regarding the proven chapter 
93A violation. See, e.g., Hanner v. Classic  [*842]  Auto 
Body, Inc., 10 Mass. App. Ct. 121, 406 N.E.2d 686, 688 
(1980); cf.  Wagenmann, 829 F.2d at 225 (under federal 
law, if unsuccessful claims are "sufficiently 
interconnected" with claims on which plaintiff prevails, 
fees may be awarded for all work reasonably 
undertaken). In the last analysis, the fee-shifting 
anodyne focuses on "what [counsel's] services were 
objectively worth." Heller v. Silverbranch Constr. Corp., 
376 Mass. 621, 382 N.E.2d 1065, 1071 (1978).

In the case at bar, the district court made a gross award 
of $ 56,000, without setting forth specific findings of fact 
or explicating its reasoning to any extent. We can only 
guess how the court may have reached the figure - and 
we are uneasy at the prospect. HN22[ ] Appellate 
review of fee awards ordinarily requires that concrete 
findings be made and that the court below supply a 
clear explanation of the reasons undergirding a 
particular fee award.  [**38]  See Jacobs v. Mancuso, 
825 F.2d 559, 560 (1st Cir. 1987); see generally Kelley 
v. Everglades Drainage Dist., 319 U.S. 415, 422, 87 L. 
Ed. 1485, 63 S. Ct. 1141 (1943) ("there must be findings 
. . . sufficient to indicate the factual basis for the ultimate 
conclusion"); In re Rare Coin Galleries of America, Inc., 
862 F.2d 896, 900 (1st Cir. 1988) (same). Except where 
the basis for a fee calculation is apparent on the 
record's face - a circumstance not present here - the 

trier must at least offer, from the bench or in a brief 
memorandum, some indication of his thought processes 
and how he structured the award. While fee awards in 
chapter 93A cases are "largely discretionary," Linthicum, 
398 N.E.2d at 488, the trial court's discretion is not 
unbridled. Cf., e.g., Independent Oil and Chemical 
Workers of Quincy, Inc. v. Procter & Gamble Mfg. Co., 
864 F.2d 927, 929 (1st Cir. 1988) (elucidating test for 
abuse of discretion).

Under the circumstances, we have little choice but to 
vacate the fee award and remand for further findings. 
See, e.g., Pearson v. Fair, 808 F.2d 163, 165-66 (1st 
Cir. 1986) [**39]  (per curiam); Myers v. Gulf Oil Corp., 
731 F.2d 281, 284 (5th Cir. 1984); Squirt Co v. Seven-
Up Co., 628 F.2d 1086, 1092 (8th Cir. 1980); Complaint 
of Ithaca Corp., 582 F.2d 3, 4 (5th Cir. 1978) (per 
curiam); Nickerson v. Travelers Ins. Co., 437 F.2d 113, 
114 (5th Cir. 1971) (per curiam); cf.  Segal v. Gilbert 
Color Systems, Inc., 746 F.2d 78, 87 (1st Cir. 1984) 
(remanding for recomputation of fee award which, 
although reasonable on its face, was calculated in 
accordance with erroneous standard). We do not in any 
way suggest that busy trial courts must write polished 
opinions exhaustively explicating counsel fee awards. 
Cf.  United States v. Metropolitan Dist. Comm'n., 847 
F.2d 12, 16 (1st Cir. 1988) (district courts need not 
"drown in a rising tide of fee-generated minutiae"). Nor 
do we suggest that the fees awarded in this case were 
reasonable or unreasonable, too large, too small, or just 
right.  Rather, we confess that, given the many variables 
which enter into the fee-setting calculus, we are unable 
meaningfully to review the district court's determination 
on the record before [**40]  us.

VI. CONCLUSION

To recapitulate, we find the jury's responses to the 
special questions to be reconcilable with each other and 
supportable on the basis of the evidence presented at 

895 F.2d 830, *841; 1990 U.S. App. LEXIS 1775, **36
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trial. In particular - albeit reserving comment on the 
weight of the evidence, see supra note 6 - we find that 
the question of proximate cause was appropriately 
submitted for jury consideration. As to the second phase 
of the bifurcated trial, we see no clear error in the district 
court's findings or conclusions as to liability or damages. 
The court's determination that chapter 93A was 
infracted appears sustainable, as does its determination 
that no actual harm resulted therefrom and that only 
nominal damages should accrue. Lastly, although the 
record justifies the lower court's decision to grant 
counsel fees on plaintiffs' statutory claim, the award 
itself is so bereft of findings that it cannot stand. The 
case must, therefore, be returned to the district court to 
reconsider the fee award, refigure it if necessary, and 
elaborate upon the basis for it.

 [*843]  Accordingly, we affirm the judgment below in all 
respects except as to the quantum of attorneys' fees; we 
vacate that award and remand [**41]  for further 
proceedings consonant with this opinion. All parties 
shall bear their own costs on appeal.

So ordered.

APPENDIX

JURY VERDICT FORM DATED NOVEMBER 26, 1988

UNITED STATES DISTRICT COURT

DISTRICT OF MASSACHUSETTS

SCOTT PECKHAM and JO ANNE PECKHAM, Plaintiffs 
v. CONTINENTAL CASUALTY INSURANCE 
COMPANY, Defendant.

CIVIL ACTION NO.: 87-2611-H

VERDICT

1. Do you find that the Plaintiffs Peckham have 

established by a preponderance of the evidence that the 
Defendant Insurance Company breached its duty to its 
insured Andrew Tripp from the date of the accident in 
August, 1983 to the Bilodeau decision in July, 1984 by 
acting in bad faith toward him when it failed to settle the 
claim of Scott Peckham within the limits of the motor 
vehicle liability policy issued by it to Andrew Tripp?

Answer YES or NO.

YES

2. Do you find that the Plaintiffs Peckham have 
established by a preponderance of the evidence that the 
Defendant Insurance Company breached its duty to its 
insured Andrew Tripp from the date of the Bilodeau 
decision in July, 1984 to the conclusion of the Plaintiffs 
Peckham's suit against Tripp in  [*844]  March, 1987 by 
acting in bad faith toward them [**42]  when it failed to 
settle the claim of Scott Peckham and the claim of Jo 
Anne Peckham?

Answer YES or NO.

NO

If you answered YES to either Questions No. 1 or No. 2, 
answer Question No. 3. Otherwise do not answer 
Question No. 3.

3. Do you find that the Plaintiffs Peckham have 
established by a preponderance of the evidence that the 
Defendant Insurance Company by its conduct, as 
described in Questions No. 1 or No. 2 to which an 
answer YES has been made, caused harm to Andrew 
Tripp, by causing a judgment or judgments to be 
entered against Tripp in excess of the policy limits of the 
motor vehicle liability policy issued by it to Tripp.

Answer YES or NO.

895 F.2d 830, *842; 1990 U.S. App. LEXIS 1775, **40
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NO

If you answered YES to Question No. 3, answer 
Question No. 4.  Otherwise do not answer Question No. 
4.

4. What amount do you find by a preponderance of the 
evidence to be necessary to compensate the Plaintiffs 
Peckham, as assignees of Andrew Tripp, for the harm 
you have found to have been caused by the Defendant 
Insurance Company to Andrew Tripp, by causing a 
judgment or judgments to be entered against Tripp in 
excess of the policy limits of the motor vehicle liability 
policy issued by it to Tripp.

$    

Ann S.  [**43]   Mechling, FOREPERSON

11/26/88

Date

 [*845]  Returned into the District Court and filed @ 1:06 
p.m. -- 11-26-88 

Peter Gallagher, Deputy Clerk 

End of Document

895 F.2d 830, *844; 1990 U.S. App. LEXIS 1775, **42
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Smoral v. Hanover Ins. Co.

Supreme Court of New York, Appellate Division, First Department

June 15, 1971 

No Number in Original

Reporter
37 A.D.2d 23 *; 322 N.Y.S.2d 12 **; 1971 N.Y. App. Div. LEXIS 3836 ***

Leonard Smoral et al., Appellants, v. Hanover Insurance 
Company, Respondent

Prior History:  [***1]  Appeal from a judgment of the 
Supreme Court in favor of defendant, entered March 1, 
1968 in New York County, upon a decision of the court 
at a Trial Term (Peter A. Quinn, J.), without a jury.  

Disposition: Judgment, Supreme Court, New York 
County, entered on March 1, 1968, reversed, on the 
law, and vacated, and a new trial directed, with costs 
and disbursements to abide the event.  

Core Terms

insured, settlement, good faith

Case Summary

Procedural Posture
Plaintiff driver appealed the decision of the Supreme 
Court, New York County (New York) in favor of 
defendant insurer in an action brought by the driver and 
his insurer, plaintiff insurer, to recover all or a part of a 
settlement between defendant insurer and the driver's 
passenger, who was injured in an accident.

Overview
The driver was operating a car owned by a dealership 

and insured by defendant insurer, the primary insurer. 
The driver was in an accident, and his passenger was 
injured. The passenger filed suit against the driver, the 
dealership, and its president. The driver and plaintiff 
insurer, the excess insurer, filed suit against defendant. 
The passenger executed a release, which reserved 
rights against the driver, and settled with defendant and 
the dealership. The driver was given no notice of the 
settlement negotiations and gave no consent. The driver 
and plaintiff insurer sued to recover the settlement 
amount. The trial court entered judgment for defendant. 
On appeal, the court reversed. The court held that while 
defendant owed no duty to plaintiff insurer, defendant 
was itself the driver's insurer and it owed a duty of good 
faith to him. Defendant could not say that it had paid the 
full amount of its policy if in so doing it fully protected 
one of its insureds and left the other completely 
exposed, preferring one to the other. The court noted 
that while defendant's breach of its duty was clear, the 
damage caused presented difficult questions. 
Accordingly, the court ordered a new trial.

Outcome
The judgment was reversed, and a new trial was 
directed.

Headnotes/Summary

Headnotes
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Insurance -- automobile liability insurance -- insurance 
company for owner of automobile breached duty owed 
driver, who was also insured, by settling passenger's 
action and taking release in favor of owner which 
reserved passenger's rights against driver; duty of good 
faith owed plaintiff driver included protection of his 
interests -- driver entitled as damages to reasonable 
value of legal services and other items to be determined 
at new trial.

1. An insurance company for the owner of an 
automobile which was being driven by plaintiff, a 
prospective purchaser, with a relative as a passenger 
when an accident occurred causing severe injuries to 
the passenger, breached its duty of good faith to plaintiff 
driver when it settled the passenger's action for the full 
amount of the policy, taking a release in favor [***2]  of 
the corporate owner and its president and specifically 
reserving all rights against plaintiff driver, without notice 
to plaintiff and without his consent.  The duty of good 
faith meant adequate protection of plaintiff's interests, 
since plaintiff was also one of its insureds. The 
insurance company could not pay the full amount of the 
policy if in doing so it fully protected one of its insureds 
and left the other completely exposed.

2. By defendant's breach, plaintiff was denied legal 
representation and he is entitled to the reasonable value 
of such services.  Other items of damage will be 
determined on a new trial. 

Counsel: Howard Lester of counsel (Sheila L. Birnbaum 
with him on the brief; Emile Z. Berman and A. Harold 
Frost, attorneys), for appellants.

William F. McNulty for respondent.  

Judges: Steuer, J.  McGivern, J. P., Markewich and 
Kupferman, JJ., concur with Steuer, J.; Macken J., 
dissents in an opinion.  

Opinion by: STEUER 

Opinion

 [*24]  [**13]   The individual plaintiff (Smoral) was 
driving an automobile owned by Syracuse Jerome 
Motors when the car was in an accident in which 
Whittaker, a passenger in the car, was severely injured.  
The car was insured by [***3]  defendant Hanover, 
which upon merger assumed the obligation of a policy 
issued by Massachusetts Bonding and Insurance 
Company.  Whittaker instituted suit against Smoral, as 
driver, and Syracuse Jerome Motors and its president, 
Jerome Goldberg, as owners.  Some question existed at 
the time as to whether Smoral had in fact purchased the 
car prior to the accident, and Hanover disclaimed 
liability as to him.  Smoral had a policy with Glens Falls 
Insurance Company and he notified that company of 
Hanover's disclaimer.  Glens Falls brought an action 
against Hanover in which it was determined that Smoral 
had not bought the car and that he was an insured 
under the Hanover policy.  Hanover then undertook to 
represent Smoral in the Whittaker action.

The Hanover policy had a limit of $ 50,000.  Hanover, 
seeing no defense to the action and believing that 
Whittaker's damages exceeded the policy limit, agreed 
with Whittaker to pay the entire $ 50,000 in return for a 
release to Syracuse and Goldberg.  The  [*25]  release 
specifically reserved all rights against Smoral.  Smoral 
was given no notice of these negotiations and gave no 
consent to Hanover's actions.  Hanover continued to 
represent Smoral.  [***4]  When the case appeared for 
trial the Trial Judge, on learning of the settlement, found 
that Hanover had an adverse interest to Smoral and 
directed Hanover's attorneys to withdraw, which they 
did.  Glens Falls then assumed the defense of the 
Whittaker action and settled it for $ 32,500 in behalf of 

37 A.D.2d 23, *23; 322 N.Y.S.2d 12, **12; 1971 N.Y. App. Div. LEXIS 3836, ***1
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Smoral.  Thereupon Smoral and Glens Falls, as 
subrogee, brought this action to recover all or part of the 
$ 32,500 paid on the settlement and for the reasonable 
value of the legal services rendered in that action.

Trial Term dismissed the complaint.  This was upon the 
theory that Glens Falls was the sole party in interest.  As 
Glens Falls was in the position of an excess insurer and 
as such was not entitled to any notice from the primary 
insurer as to the progress of the action against its 
insured,  [**14]  Trial Term held that no duty was 
violated.  The rights of Smoral are entirely different.  
While Hanover owed no duty to Smoral's insurer, it was 
itself Smoral's insurer and it owed a duty of good faith to 
him ( Best Bldg. Co. v. Employers' Liab. Assur. Corp., 
247 N. Y. 451; Cappano v. Phoenix Assur. Co. of N. Y., 
28 A D 2d 639). Good faith in this connection means 
more [***5]  than an absence of intent to harm.  It means 
an adequate protection of the interests of the assured ( 
Cappano v. Phoenix Assur. Co. of N. Y., supra, p. 640). 
While this duty has most frequently been considered 
where the interests of the company have been preferred 
to the detriment of the insured ( Brown v. United States 
Fid. & Guar. Co., 314 F. 2d 675), the same 
considerations would apply with equal force where the 
company preferred one of its insureds over another.  It 
is absolutely no answer for the company to say that it 
paid the full amount of its policy if in so doing it fully 
protected one of its insureds and left the other 
completely exposed. While it is easy to see why 
Hanover acted as it did -- the insured it protected was a 
policyholder, the one whose rights it ignored was an 
insured it was by law required to defend -- there is no 
legal justification for its preferring one over the other.

While the breach by the defendant of its duty to Smoral 
is clear, the damage caused by the breach does present 
difficult questions.  At least, Smoral would have been 
entitled to legal representation, and defendant's 
voluntary conduct in putting itself in an equivocal 

position [***6]  amounting to a conflict of interest 
effectually denied that benefit to him.  The reasonable 
value of such services would seem an incontestable 
item of damage.  As the complaint was dismissed we 
are not faced with questions  [*26]  as to whether any 
particular item or theory of damage is tenable.  Such 
questions will be resolved when met.  Suffice it to say 
we are not impressed by the contention advanced that a 
greater value was put on the Whittaker claim and hence 
a greater amount was apportionable to Smoral's liability 
by the settlement. This highly theoretical proposition is 
incapable of resolution with a reasonable degree of 
certainty.  Rather we would incline to the view as to 
what proportion of the settlement fund should have 
been, in good faith, allotted to relieving or reducing 
Smoral's liability.

The judgment entered March 1, 1968, should be 
reversed on the law and a new trial ordered, with costs 
and disbursements to abide the event.  

Dissent by: MACKEN 

Dissent

 [**15]  Macken, J. (dissenting).

I disagree with the majority's assertion that there is no 
legal justification for Hanover's preferring its other 
insureds, Syracuse and Goldberg, over Smoral, which I 
assume to mean that [***7]  without Smoral's consent 
Hanover in good faith might not settle the case without 
obtaining his release.

The accident occurred when Smoral fell asleep while 
driving on the New York State Thruway and his car left 
the road and overturned.  It is not seriously disputed that 
the action brought by the passenger Whittaker, Smoral's 
sister-in-law, was one of clear liability.  The limit of the 
Hanover policy was $ 50,000 and of Glens Falls' $ 

37 A.D.2d 23, *25; 322 N.Y.S.2d 12, **13; 1971 N.Y. App. Div. LEXIS 3836, ***4
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100,000.  That the case had a value in excess of $ 
50,000 is evidenced by the subsequent payment by 
Glens Falls of an additional $ 32,500.  Up to and 
including the time of the conference resulting in the 
settlement by Hanover, the lowest settlement demand 
was $ 100,000, Whittaker's attorney apparently having 
gained the impression that the limit of the Glens Falls 
policy was also $ 50,000.  When presented the 
opportunity of obtaining releases of Syracuse and 
Goldberg upon payment of its limit of liability, Hanover 
had the choice of accepting it or proceeding to trial 
faced with a potential meritorious good faith action by 
Syracuse and Goldberg in the event the verdict 
exceeded $ 50,000.  In these circumstances I see no 
legal or equitable obstacle to Hanover's [***8]  
proceeding as it did.  Whether it acted in good faith 
toward Smoral must be determined from all of the 
circumstances.  It was aware Smoral had substantial 
excess coverage and even if such were not the case, no 
benefit would enure to him by exposing Syracuse and 
Goldberg to a judgment in excess of the limit of 
Hanover's policy.  In such event, as the active tort-
feasor Smoral would be entitled to no contribution from 
Syracuse or Goldberg and, on the contrary, would be 
obliged to indemnify the latter for any such amounts 
they were required to pay ( Traub v. Dinzler, 309 N. Y. 
395).

 [*27]  Why Hanover did not bring Glens Falls into the 
conference resulting in the settlement and failed to 
notify either it or Smoral that the settlement had been 
effected until several months later when the case was 
reached for trial escapes me.  Assuming that it had no 
legal obligation to Glens Falls, simple courtesy required 
that it do so.  As to its insured Smoral, although it might 
have been a futile gesture, if we must close our eyes to 
the existence of the Glens Falls policy good faith 
required Hanover to advise Smoral of the status of the 
negotiations and afford him an opportunity to 

negotiate [***9]  for a release before committing itself to 
the settlement.

But assuming a breach of Hanover's obligation to 
Smoral to the extent indicated, I see no evidence of 
damage aside from the legal expense incurred after the 
withdrawal of Hanover's attorneys.  Hanover's liability 
 [**16]  for such expense is clear ( Fidelity Gen. Ins. Co. 
v. AEtna Ins. Co., 27 A D 2d 932). Plaintiff's principal 
claimed damage is that by reason of the settlement and 
its inferred admission of liability the amount of a jury's 
verdict would be enhanced and that they were therefore 
obliged to pay more in settlement than would have been 
required had they been afforded an opportunity to 
negotiate before the Glens Falls settlement. I agree with 
the majority that this contention is without merit, 
assuming as it does that a jury would disregard the 
court's instructions as to the significance of the prior 
payment.  I am unable, however, to follow the majority's 
conclusion that an issue may be presented "as to what 
proportion of the settlement fund should have been, in 
good faith, allotted to relieving or reducing Smoral's 
liability".  Being the active tort-feasor, Smoral's liability 
was reduced by the entire [***10]  amount of the 
payment.

The judgment appealed from should be modified to the 
extent of remanding the case for assessment of the 
legal expense incurred by plaintiffs after the withdrawal 
of Hanover's attorneys and otherwise affirmed, without 
costs to either party.  

End of Document

37 A.D.2d 23, *26; 322 N.Y.S.2d 12, **15; 1971 N.Y. App. Div. LEXIS 3836, ***7
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Texas Farmers Ins. Co. v. Soriano

Supreme Court of Texas

January 18, 1994, Argued ; June 15, 1994, Delivered 

No. D-3363

Reporter
881 S.W.2d 312 *; 1994 Tex. LEXIS 102 **; 37 Tex. Sup. J. 989

TEXAS FARMERS INSURANCE COMPANY, 
PETITIONER v. RICHARD R. SORIANO AND 
AUFORTH, KEAS & O'REILLY, RESPONDENTS

Prior History:   [**1]   ON APPLICATION FOR WRIT OF 
ERROR TO THE COURT OF APPEALS FOR THE 
FOURTH DISTRICT OF TEXAS.  

Core Terms

insurer, settlement, fair dealing, settle, duty of good 
faith, policy limit, no evidence, fail to settle, bad faith, 
breached, settlement demand, third-party, no 
reasonable basis, wrongful death claim, good faith, 
responding, payment of claims, court of appeals, 
reasonable basis, argues, join

Case Summary

Procedural Posture
Petitioner insurer challenged the decision of the Court of 
Appeals for the Fourth District of Texas, which found it 
was negligent and breached a duty to respondent 
victims, who were assigned claims of respondent driver 
against petitioner for improper handling of claims from 
an automobile accident.

Overview
Respondent driver crashed into another car where 

respondent victims suffered injury, including the death of 
one party. Respondent driver was charged with 
involuntary manslaughter, driving while under the 
influence of alcohol, driving at an unsafe speed, and 
passing with insufficient clearance. He had only 
minimum insurance coverage through his parents' policy 
with petitioner insurer. Petitioner offered the full policy 
limits to respondent victims, but they rejected that offer. 
The case went to trial after settlement of the wrongful 
death claim, and respondent victims, who were 
assigned the right to pursue respondent driver's claims 
against petitioner, sought damages for failure to settle. 
The lower court upheld a finding that petitioner was 
negligent and breached a duty of good faith and fair 
dealing. Respondent victims were awarded actual 
damages, prejudgment interest, and exemplary 
damages. On appeal, the court reversed and remanded. 
There was no evidence that petitioner was negligent or 
breached a duty of good faith and fair dealing. No duty 
to settle the claim applied to petitioner, as the claim by 
respondent victims was for more than the limits of the 
insurance policy.

Outcome
The court reversed and remanded, as respondent 
victims, who were assigned claims of respondent driver 
against petitioner insurer, failed to show it was negligent 
or acted in bad faith in failing to settle the claims from an 
automobile accident.
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LexisNexis® Headnotes

Insurance Law > Claim, Contract & Practice 
Issues > Claims Made Policies > General Overview

Torts > Procedural Matters > Settlements > General 
Overview

Insurance Law > Liability & Performance 
Standards > Settlements > General Overview

Torts > ... > Standards of Care > Special 
Care > Highly Skilled Professionals

HN1[ ]  Claim, Contract & Practice Issues, Claims 
Made Policies

Under Texas law, insurers must exercise that degree of 
care and diligence which an ordinarily prudent person 
would exercise in the management of his own business 
in responding to settlement demands within policy limits. 
Through this duty, insurers may be liable for negligently 
failing to settle within policy limits claims made against 
their insureds. To impose a duty on an insurer when 
there is a single claim, a settlement demand must 
propose to release the insured fully in exchange for a 
stated sum of money. The duty is not activated by a 
settlement demand unless three prerequisites are met: 
(1) the claim against the insured is within the scope of 
coverage, (2) there is a demand within policy limits, and 
(3) the terms of the demand are such that an ordinarily 
prudent insurer would accept it, considering the 
likelihood and degree of the insured's potential exposure 
to an excess judgment. A demand above policy limits, 
no matter how reasonable, does not trigger the duty to 
settle.

Insurance Law > Liability & Performance 
Standards > Settlements > General Overview

Torts > Procedural Matters > Settlements > General 
Overview

HN2[ ]  Liability & Performance Standards, 
Settlements

When faced with a settlement demand arising out of 
multiple claims and inadequate proceeds, an insurer 
may enter into a reasonable settlement with one of the 
several claimants even though such settlement 
exhausts or diminishes the proceeds available to satisfy 
other claims. Such an approach promotes settlement of 
lawsuits and encourages claimants to make their claims 
promptly.

Insurance Law > Liability & Performance 
Standards > Settlements > General Overview

HN3[ ]  Liability & Performance Standards, 
Settlements

As in any case predicated on negligence, the insured 
must also offer evidence that the insurer's negligent 
failure to settle proximately caused damages to the 
insured.

Insurance Law > Claim, Contract & Practice 
Issues > General Overview

Insurance Law > Liability & Performance 
Standards > Bad Faith & Extracontractual 
Liability > Payment Delays & Denials

Insurance Law > Liability & Performance 
Standards > Settlements > Good Faith & Fair 
Dealing

881 S.W.2d 312, *312; 1994 Tex. LEXIS 102, **1
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Insurance Law > Liability & Performance 
Standards > Good Faith & Fair Dealing > General 
Overview

Insurance Law > Liability & Performance 
Standards > Good Faith & Fair Dealing > Payments

HN4[ ]  Insurance Law, Claim, Contract & Practice 
Issues

An insurer may breach its duty of good faith and fair 
dealing in refusing to pay a first-party claim where: (1) 
the insurer has no reasonable basis for denying or 
delaying payment of the claim or (2) the insurer knew or 
should have known that there was no reasonable basis 
for denying or delaying payment of the claim.

Insurance Law > Liability & Performance 
Standards > Good Faith & Fair Dealing > General 
Overview

Insurance Law > Liability & Performance 
Standards > Bad Faith & Extracontractual 
Liability > General Overview

Insurance Law > Liability & Performance 
Standards > Bad Faith & Extracontractual 
Liability > Payment Delays & Denials

HN5[ ]  Liability & Performance Standards, Good Faith 
& Fair Dealing

In reviewing the legal sufficiency of the evidence 
supporting a bad faith finding, the court's focus is on the 
relationship the evidence arguably supporting the bad 
faith finding has to the elements of bad faith. In this 
regard, the evidence presented, viewed in the light most 
favorable to the insured, must be such as to permit at 
least the logical inference that the insurer had no 
reasonable basis to delay or deny payment of the claim. 

Furthermore, the evidence must relate to the tort issue 
of no reasonable basis for denial or delay in payment of 
a claim, not just to the contract issue of coverage.

Judges: ENOCH, PHILLIPS, GONZALEZ, GAMMAGE, 
SPECTOR, DOGGETT, CORNYN, HIGHTOWER, 
HECHT 

Opinion by: CRAIG ENOCH 

Opinion

 [*313]  JUSTICE ENOCH delivered the opinion of the 
Court, in which CHIEF JUSTICE PHILLIPS, JUSTICES 
GONZALEZ, GAMMAGE, and SPECTOR join.

JUSTICE DOGGETT concurs in the judgment only.

The issue in this case is whether there is any evidence 
that the Texas Farmers Insurance Company was 
negligent or breached a duty of good faith and fair 
dealing in failing to settle certain claims against its 
insured, Richard Soriano. We hold there is no evidence 
of negligence or bad faith.

I.

In September 1978, Richard Soriano crashed head-on 
into another car driven by Carlos Medina. Mr. Medina 
was severely injured and his wife of thirty years was 
killed. The Medinas' two children, ages 11 and 12, were 
injured in the accident as well. Adolfo Lopez, a teenage 
passenger with Richard Soriano, was also killed. 
Soriano was charged with involuntary manslaughter, 
driving while under the influence of alcohol, driving at an 
unsafe speed, and passing with insufficient clearance. 
Soriano had only minimum [**2]  insurance coverage 
through his parents' policy with Texas Farmers 
Insurance Group, which provided for limits of $ 10,000 

881 S.W.2d 312, *312; 1994 Tex. LEXIS 102, **1
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per person and $ 20,000 per occurrence. Farmers 
offered the full policy limits of $ 20,000 to the Medinas, 
but the Medinas rejected this offer because they wished 
to investigate Soriano's personal assets. The Medinas 
and Alonzo and Rafaela Lopez, the parents of Adolfo 
Lopez, both then sued Richard Soriano, and the cases 
were consolidated for trial. Shortly before trial, Farmers 
settled the Lopez wrongful death claim for $ 5,000 and 
offered the remaining $ 15,000 to the Medinas. The 
Medinas rejected this offer, but then demanded $ 
20,000 (the original policy limits they had previously 
rejected).

The Medinas' claims against Soriano went to trial and 
the jury found Soriano negligent.  [*314]  The trial court 
rendered judgment on the verdict awarding the Medinas 
$ 172,187 plus interest in damages and the court of 
appeals affirmed.  Soriano v. Medina, 648 S.W.2d 426 
(Tex. App.--San Antonio 1983, no writ). In exchange for 
a covenant not to execute the judgment and an 
agreement to drop the criminal charges, Soriano 
assigned his rights against Farmers to the Medinas. 
 [**3]  The Medinas sued Farmers in Soriano's name for 
negligence, gross negligence, and breach of the duty of 
good faith and fair dealing. The jury found that Farmers 
was negligent and grossly negligent in the handling of 
the Medinas' claims and that Farmers breached a duty 
of good faith and fair dealing to Soriano by failing to 
settle the Medinas' claims. The trial court rendered 
judgment awarding Soriano (and by assignment the 
Medinas) $ 520,577.24 in actual damages and 
prejudgment interest and $ 5 million in exemplary 
damages. 

The court of appeals sitting en banc affirmed with five 
justices holding that there was some evidence that the 
Lopez settlement was unreasonable, negligent and 
made in bad faith.  844 S.W.2d at 818. The court of 
appeals also reformed the judgment to eliminate double 
taxation of prejudgment interest and ordered a remittitur 

of $ 4 million on the exemplary damages.  844 S.W.2d 

808 at 831. 1 We conclude that there is no evidence that 

Farmers was negligent or that Farmers breached a duty 
of good faith and fair dealing. We therefore reverse and 
render judgment that Soriano take nothing.

 [**4]  II.

Soriano asserts that, in opting to settle the Lopez claim 
for $ 5,000, Farmers was negligent and acted in bad 
faith by reducing the amount of insurance available for 
the Medinas' claims, thereby subjecting Soriano to 
excess judgment liability on the more serious Medina 
claims. Soriano argues that when faced with multiple 
claims and inadequate proceeds, an insurer must weigh 
the seriousness of the claims and attempt to settle those 
claims within policy limits that pose the greatest threat of 
liability for excess judgments. Farmers responds that it 
has no duty to determine which claims will result in the 
greatest liability or to weigh the comparative gravity of 
the claims in considering settlement. Farmers argues 
there is no evidence it was negligent or that it breached 
a duty of good faith and fair dealing to Soriano because, 
as a matter of law, the Lopez settlement was 
reasonable.

A.

Stowers Liability for Negligently Failing to Settle

An insured's cause of action for negligence in failing to 
settle a claim is defined by G. A. Stowers Furniture Co. 
v. American Indem. Co., 15 S.W.2d 544, 547 (Tex. 

1 Justice Biery concurred in the remittitur, but would have 
suggested a remittitur of $ 4.75 million instead of $ 4 million.  
844 S.W.2d 808 at 831. Justices Peeples and Butts dissented, 
finding that there was no evidence that the Lopez settlement 
was in bad faith and rejecting any award of punitive damages.  
844 S.W.2d 808 at 851. 
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Comm'n App. 1929, holding approved). As we recently 
reiterated [**5]  in American Physicians Ins. Exchange v. 
Garcia, 876 S.W.2d 842, 848 (Tex. 1994), HN1[ ] 
under Texas law insurers must "exercise 'that degree of 
care and diligence which an ordinarily prudent person 
would exercise in the management of his own business' 
in responding to settlement demands within policy 
limits." Through this Stowers duty, insurers may be 
liable for negligently failing to settle within policy limits 
claims made against their insureds. Stowers, 15 S.W.2d 
at 547-48. 

To impose a Stowers duty on an insurer when there is a 
single claim, a settlement demand must propose to 
release the insured fully in exchange for a stated sum of 
money.  American Physicians, 876 S.W.2d at 848-849. 
The Stowers duty is not activated by a settlement 
demand unless three prerequisites are met: (1) the 
claim against the insured is within the scope of 
coverage, (2) there is a demand within policy limits, and 
(3) the terms of the demand are such that an ordinarily 
prudent insurer would accept it, considering the 
likelihood and degree of the insured's potential exposure 
to an excess judgment. Id. A demand above policy 
limits,  [*315]  no matter how reasonable, does not 
trigger [**6]  the Stowers duty to settle. Id. 

These principles apply with equal force in this case. 
When Farmers received the Lopez settlement demand 
of $ 5,000 ($ 5,000 to settle a wrongful death claim), 
Farmers was required under Stowers to exercise 
reasonable care in responding to that demand. Had 
Farmers opted not to settle the Lopez wrongful death 
claim but, in the face of that demand, to renew its offer 
of the original face amount of the policy to settle the 
Medinas' claims instead, Farmers would surely face 
questions about liability under Stowers for failing to 
settle the Lopez wrongful death claim. To be sure, in 
settling the Lopez claim, Farmers necessarily reduced 
the amount of insurance available to satisfy the 

Medinas' claims, but Farmers also reduced Soriano's 
liability exposure. We conclude that HN2[ ] when faced 
with a settlement demand arising out of multiple claims 
and inadequate proceeds, an insurer may enter into a 
reasonable settlement with one of the several claimants 
even though such settlement exhausts or diminishes the 

proceeds available to satisfy other claims. 2 Such an 

approach, we believe, promotes settlement of lawsuits 
and encourages claimants to make their [**7]  claims 
promptly. See Scurlock Oil Co. v. Smithwick, 724 
S.W.2d 1, 4 (Tex. 1986). 

 [**8]  Once Farmers settled the Lopez claim, the 
remaining limits available to satisfy the Medinas' claims 
were $ 15,000. Farmers cannot be liable for negligently 
failing to settle the Medinas' claims unless there is 
evidence that either (1) Farmers negligently rejected a 
demand from the Medinas within policy limits; or (2) the 
Lopez settlement was itself unreasonable. We conclude 

2 Other jurisdictions considering multiple claims issues have 
reached a similar conclusion. See Holtzclaw v. Falco, Inc., 355 
So. 2d 1279, 1286-87 (La. 1978); Alford v. Textile Ins. Co., 
248 N.C. 224, 103 S.E.2d 8, 13 (N.C. 1958); Bennett v. 
Conrady, 180 Kan. 485, 305 P.2d 823, 827-28 (Kan. 1957); 
Allstate Ins. Co. v. Evans, 200 Ga. App. 713, 409 S.E.2d 273, 
274 (Ga. App. 1991); Harmon v. State Farm Mutual 
Automobile Ins. Co., 232 So. 2d 206, 207-8 (Fla. App. 1970); 
State Farm Mutual Automobile Ins. Co. v. Murphy, 38 Ill. App. 
3d 709, 348 N.E.2d 491, 493-4 (Ill. App. 1976); Negron v. 
Eveready Ins. Co., 53 A.D.2d 815, 385 N.Y.S.2d 87, 88, 
appeal dism'd, 40 N.Y.2d 970, 359 N.E.2d 429 (1976); Liguori 
v. Allstate Ins. Co., 76 N.J. Super. 204, 184 A.2d 12, 16-17 
(1962). See generally, Annotation, Basis and Manner of 
Distribution Among Multiple Claimants of Proceeds of Liability 
Insurance Policy Inadequate To Pay All Claims in Full, 70 
A.L.R.2d 416, 417 (1960). But see, Liberty Mutual Ins. Co. v. 
Davis, 412 F.2d 475 (5th Cir. 1969); Brown v. United States 
Fidelity & Guaranty Co., 314 F.2d 675 (2d Cir. 1963); Farmers 
Insurance Exchange v. Schropp, 222 Kan. 612, 567 P.2d 1359 
(Kan. 1977). 
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there is no evidence of either.

The Medinas never made a demand for the full $ 20,000 
prior to the Lopez settlement. We note that there is 
evidence in the record that prior to the Lopez 
settlement, the Medinas' attorney indicated to Fred 
Auforth, the attorney hired by Farmers to represent 
Soriano, that he would recommend a settlement of $ 
20,000 to the Medinas if Farmers were to again make 
the offer. In addition, the evidence includes Farmers' 
response to the following request for admission: 

REQUEST NO. 9. Admit or deny that Farmers 
intentionally and knowingly settled the Lopez death 
claim at a time when:
(a) The claims for the death of Maria Medina and 
the injuries to Carlos Medina could have been 
settled for policy limits totaling $ 20,000;

(b) Farmers knew the Lopez settlement [**9]  would 
reduce the insurance coverage on its policy to a 
figure below that needed to meet the settlement 
offer for such Medina claims;. . .

FARMERS' RESPONSE: Farmers gave Fred 
Auforth authority to settle those claims he felt would 
protect Richard Soriano's interest up to the [] $ 
20,000 policy limits. In this respect, Fred Auforth 
settled the Lopez claim. With this in mind we 
answer the following request.

(a) Admit.

(b) Admit.

While this evidence indicates that Farmers may have 
been able to settle the Medinas' claims for $ 20,000 
prior to the Lopez settlement, this is not evidence that 
the Medinas ever made a demand for $ 20,000 before 
the Lopez settlement. In the absence of any evidence of 
a demand within policy limits prior to the Lopez 
settlement, Farmers  [*316]  had no duty to settle the 

Medinas' claims for $ 20,000 before the Lopez 
settlement or for more than $ 15,000 after the Lopez 
settlement. American Physicians, 876 S.W.2d at 851. 
The Medinas demanded $ 20,000 only after the Lopez 
settlement. Farmers was under no obligation at that time 
to offer to settle for an amount in excess of the 
remaining $ 15,000 policy limits. Id. [**10]  On this 
record, there is no evidence that Farmers negligently 
rejected a demand within policy limits. 

Nor is there any evidence that the Lopez settlement was 
itself unreasonable. It is undisputed that the Lopez 
claim, a wrongful death claim alleging negligence and 
gross negligence, had merit. Soriano contends only that 
the Lopez settlement was unreasonable when viewed in 
comparison to the more serious Medina claims. The fact 
that the Medinas' claims may be more serious is not 
evidence that the Lopez claim was unreasonable. 
3 [**11]  To be unreasonable, Soriano must show that a 

reasonably prudent insurer would not have settled the 
Lopez claim when considering solely the merits of the 
Lopez claim and the potential liability of its insured on 

the claim. 4 This standard is nothing more than what is 

3 Soriano contends that there is evidence in the record that the 
Lopezes would never have pursued their lawsuit because they 
were friends with the Soriano family, thus reducing the threat 
of an excess judgment against Soriano on the Lopez claim 
and reducing Farmers' Stowers liability as to the Lopez claim. 
We find this argument unpersuasive. The Lopezes had hired 
an attorney, filed a lawsuit for negligence and gross 
negligence seeking actual and punitive damages against 
Soriano, and offered to settle only a few weeks prior to trial. 
Under such facts, an insurer is not relieved of its duty under 
Stowers to respond reasonably to settlement demands of the 
claimant. 

4 HN3[ ] As in any case predicated on negligence, the 
insured must also offer evidence that the insurer's negligent 
failure to settle proximately caused damages to the insured. 
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required of an insurer under Stowers. We conclude that 
there is no evidence that Farmers' decision to settle the 
Lopez wrongful death claim for $ 5,000 was 
unreasonable. 

Soriano argues that Farmers waived its complaint 
concerning the reasonableness of the Lopez settlement 
by failing to object to the omission of the Lopez 

settlement in the jury issue on negligence. 5 We 

disagree. First, Farmers properly preserved its no 
evidence [**12]  points, on which our decision today is 
based, through a motion for judgment notwithstanding 
the verdict and a motion for new trial. See T.O. Stanley 
Boot Co., Inc. v. Bank of El Paso, 847 S.W.2d 218, 220 
(Tex. 1992). Second, Farmers objected to Special Issue 
No. 1 complaining specifically that:

The problem I have with special issue number 1, is 
it doesn't address the central issue in this lawsuit 
and that is the settlement of the Lopez claim. It only 

See Lear Siegler, Inc. v. Perez, 819 S.W.2d 470, 471-72 (Tex. 
1991); Missouri Pacific R.R. Co. v. American Statesman, 552 
S.W.2d 99, 103 (Tex. 1977). In this case, there is the very real 
possibility that no matter which claim was settled, the insured 
would face an excess judgment. Further, even if Farmers had 
settled the Lopez claim for a lesser amount, Soriano failed to 
offer any evidence that the Medinas would have settled for 
anything less than $ 20,000. Although Soriano had the burden 
of proving that he would have suffered a lesser amount of 
damages had Farmers behaved differently, Farmers has not 
raised a point of error on the issue of proximate cause.

5 Special Issue No. 1 asked: 

Was Texas Farmers Insurance Co. negligent in the 
manner in which it handled the claim asserted for the 
death of Maria Medina and the injuries to Carlos Medina 
against its insured, Richard R. Soriano, and was such 
negligence, if any, a proximate cause of the excess 
Judgment in Webb County, Texas, against Richard R. 
Soriano?

addresses the settlement of Maria Medina and 
Carlos Medina;

And nowhere in the charge does it address the 
central issue of this case that we spent five days on 
and that is [**13]  the settlement of the Lopez claim 
. . .;

The entire case with respect to how the claims 
handling was handled and all the [expert] opinions 
address the issue of whether or not the Lopez claim 
should have been settled or not . . . And to submit 
the issue as stated is contrary to the pleadings and 
the theory that this case has been tried upon. For 
those reasons, Defendant Texas Farmers 
Insurance Co. objects to the submission of special 
issue number 1.

We think these objections sufficient to point out distinctly 
Farmers' complaint that Special  [*317]  Issue No. 1 
failed to consider the reasonableness of the Lopez 

settlement. See TEX. R. CIV. P. 274. 6 

 [**14]  We hold that there is no evidence that Farmers 
negligently failed to settle the Medinas' claims.

 B.

Liability for Breach of the Duty of Good Faith and Fair 

6 Recognizing the import of Farmers' objection, Soriano's 
counsel argued that Special Issue No. 1 was proper stating:

Our complaint is, under the evidence in this case, not so 
much that they settled Lopez in and of itself, but that by 
doing so they reduced the amount needed to take 
advantage of the offer to settle the other two claims and 
that's the way we choose to touch, I mean, I'm willing to 
ride on that. I think that's negligence in the way they 
handled -- their failure to handle by settlement those two 
claims and so the idea about Lopez is just an evidentiary 
issue.
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Dealing

In addition to negligence, Soriano asserts that Farmers 
breached a duty of good faith and fair dealing by 
denying or delaying payment of a settlement demand 
without a reasonable basis for denying or delaying 
payment or by failing to determine whether there was a 
reasonable basis for the failure to settle or delay in 
settling. 

At the outset, we note that this Court has never 
recognized a cause of action for breach of the duty of 
good faith and fair dealing where the insurer fails to 
settle third-party claims against its insured. We first 
articulated the standard of care owed by insurers to their 
insureds in responding to claims made by the insured in 
Arnold v. National County Mutual Fire Ins. Co., 725 
S.W.2d 165, 167 (Tex. 1988). HN4[ ] Under Arnold, an 
insurer may breach its duty of good faith and fair dealing 
in refusing to pay a first-party claim where (1) the 
insurer has no reasonable basis for denying or delaying 
payment of the claim or (2) the insurer knew or should 
have known that there was [**15]  no reasonable basis 
for denying or delaying payment of the claim. Id. We 
reiterated an insurer's duty of good faith and fair dealing 
to its insured in Aranda v. Insurance Co. of North 
America, 748 S.W.2d 210, 213 (Tex. 1988), and most 
recently in Lyons v. Millers Casualty Ins. Co., 866 
S.W.2d 597, 599 (Tex. 1993). Significantly, each of 
these cases involves the insurer's duty to its insured in 
handling first-party claims. We have never held and do 
not hold today that either of these two standards applies 
to insurers in responding to third-party claims. However, 
Farmers does not challenge whether Soriano has a 
claim for breach of the duty of good faith and fair dealing 
in failing to settle a third-party claim. See Allstate v. 
Watson, 876 S.W.2d 145, 1994 Tex. LEXIS 126, *14-
*16 (Tex. 1993). Farmers only asserts that there is no 
evidence that it breached a duty of good faith and fair 
dealing because, as a matter of law, Farmers had a 

reasonable basis for not settling the Medinas' claims for 

more than $ 15,000. 7 

 [**16]  HN5[ ]  

In reviewing the legal sufficiency of the evidence 
supporting a bad faith finding, this Court's focus is on 
the relationship the evidence arguably supporting the 
bad faith finding has to the elements of bad faith.  
Lyons, 866 S.W.2d at 600. In this regard, the evidence 
presented, viewed in the light most favorable to the 
insured, must be such as to permit at least the logical 
inference that the insurer had no reasonable basis to 
delay or deny payment of the claim. Id. Furthermore, the 
evidence must relate to the tort issue of no reasonable 
basis for denial or delay in payment of a claim, not just 
to the contract issue of coverage. Id. 

As we stated above, no duty arose requiring Farmers to 
pay the Medinas the full $ 20,000 policy limits before the 
Lopez settlement. Again, the evidence shows, rather, 
that prior to the Lopez settlement Farmers had offered 
the full $ 20,000 to the Medinas which they refused. 
Only after the Lopez  [*318]  settlement reduced the 
available limits to $ 15,000 did the Medinas demand 
payment of the original $ 20,000 policy limits in 
settlement of their claims. As we have concluded above, 
Farmers was under no obligation to settle for more 
than [**17]  the remaining $ 15,000. See American 
Physicians, 876 S.W.2d at 848-849. As a matter of law, 
Farmers had a reasonable basis for refusing to pay the 

7 In addition, Farmers contends that there is no evidence of 
breach of the duty of good faith and fair dealing because it is 
undisputed that Farmers did not breach its contract of 
insurance. In fact, Soriano never even sued Farmers for 
breach of contract. In the absence of any evidence that 
Farmers breached its insurance contract with Soriano, 
Farmers argues that it cannot be liable as a matter of law for 
breach of the duty of good faith and fair dealing. Because of 
our disposition, however, we need not address this issue.

881 S.W.2d 312, *317; 1994 Tex. LEXIS 102, **14
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Medinas more than the remaining $ 15,000 offered by 
Farmers and therefore did not breach a duty of good 
faith and fair dealing. 

III.

Because there is no evidence that Farmers was 
negligent or that it breached a duty of good faith and fair 
dealing, we reverse the judgment of the court of appeals 
and render judgment that Soriano take nothing.

Craig Enoch

Justice

Opinion delivered: June 15, 1994.  

Concur by: JOHN CORNYN; JACK HIGHTOWER 

Concur

JUSTICE CORNYN, joined by JUSTICE HECHT, 
concurring.

I concur in the court's judgment, and join in its opinion 
except for Part II.B. Contrary to the court's view, I would 
hold that the question of whether third-party insurers 
responding to settlement demands are subject to this 
duty has been preserved for our review. I would hold 
that Texas law recognizes only one tort duty in this 
context, that being the duty stated in Stowers Furniture 
Co. v. American Indem. Co., 15 S.W.2d 544 (Tex. 
Comm'n App. 1929, holding approved). Cf.  American 
Physicians Ins. Exch. v.  Garcia, 812 [**18]  S.W.2d 25, 
& nn.10-11,     & nn.14, 17-18 (Tex. 1994) (discussing 
tort duties other than the duty to settle).

The court writes: "Farmers does not challenge whether 
Soriano has a claim for breach of the duty of good faith 
and fair dealing in failing to settle a third-party claim," 

881 S.W.2d 312, 1994 Tex. LEXIS 102, *15 stating that, 
"Farmers only asserts that there is no evidence that it 
breached a duty of good faith and fair dealing." 881 
S.W.2d 312, 1994 Tex. LEXIS 102, *15. The court then 
proceeds to search the record for any evidence to 
support this nonexistent cause of action, and concludes 
that there is none.

Whether Farmers owed Soriano a duty of good faith and 
fair dealing is plainly preserved by Farmers' first point of 
error: "The court of appeals erred as a matter of law in 
concluding that Farmers breached any legal duty in this 
case." Application for Writ of Error at 7. Moreover, 
Farmers argues that its no evidence points, including its 
challenge to the jury finding of bad faith, must be 
sustained because "the court is barred by rules of law or 
of evidence from giving weight to the only evidence 
offered to prove a vital fact." Id. at 41 (citing Robert W. 
 [**19]  Calvert, "No Evidence" and "Insufficient 
Evidence" Points of Error, 38 Tex. L. Rev. 359, 362-363 
(April 1960)); see also Juliette Fowler Homes, Inc. v. 
Welch Assoc., Inc., 793 S.W.2d 660, 666 n.9 (Tex. 
1990) (quoting Chief Justice Calvert's formulation with 
approval). Farmers argues that because Texas law 
does not recognize a duty of good faith under these 
facts, the court cannot give any weight to the evidence 
claimed to support this duty. Finally, Farmers cites 
authority for the proposition that the "interpretation by 
some" that the negligence standard set forth in Stowers 
is in fact a duty of "good faith" has been rejected in 
Texas. Application for Writ of Error at 32 n.5. On this 
basis, I would hold that the issue of whether a duty of 
good faith and fair dealing exists in the present context 
has been preserved for our review.

The court also states: "At the outset, we note that this 
court has never recognized a cause of action for breach 
of the duty of good faith and fair dealing where the 
insurer fails to settle third-party claims against its 
insured." 881 S.W.2d 312, 1994 Tex. LEXIS 102, *14. I 
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agree, but I would in this case hold that no such duty 
exists under [**20]  Texas law. See Ranger County 
 [*319]  Mut. Ins. Co. v. Guin, 704 S.W.2d 813, 818 
(Tex. App.--Texarkana 1985), aff'd, 723 S.W.2d 656 
(Tex. 1987) ("Texas has rejected the good faith test of 
an insurer's liability which is used in the majority of the 
states in a case of this nature, and instead adopted a 

negligence [Stowers doctrine] standard."). 1 

 [**21]  The "no reasonable basis" standard applicable 
to the duty of good faith and fair dealing in the first-party 
context is the wrong test for third-party duty-to-settle 
claims. The "no reasonable basis" standard was 
developed to address the unique issues that accompany 
first-party claims. See Aranda v. Insurance Co. of N. 
Am., 748 S.W.2d 210, 213 (Tex. 1988). Under the duty 
of good faith and fair dealing, "as long as the insurer has 
a reasonable basis to deny or delay payment of the 
claim, even if that basis is eventually determined by the 
factfinder to be erroneous, the insurer is not liable for 

1 Notably, in Arnold v. National County Mut. Ins. Co., 725 
S.W.2d 165, 167 (Tex. 1987), we recognized the existence of 
the Stowers duty, and could have imported the third-party 
negligence standard into the first-party context. The court did 
not do so, and the juxtaposition is striking:

[An] indemnity company is held to that degree of care 
and diligence which a man of ordinary care and prudence 
would exercise in the management of his own business.  
G.A. Stowers Furniture Company v. American Indemnity 
Company, 15 S.W.2d 544, 548 (Tex. Comm'n App. 1929, 
holding approved).

A cause of action for breach of the duty of good faith and 
fair dealing is stated when it is alleged that there is no 
reasonable basis for denial of a claim or delay in payment 
or a failure on the part of the insurer to determine 
whether there is any reasonable basis for the denial or 
delay. . . .

 Arnold, 725 S.W.2d at 167.

the tort of bad faith." Lyons v. Millers Cas. Ins. Co., 866 
S.W.2d 597, 600 (Tex. 1993). The "no reasonable 
basis" standard recognizes that "carriers will maintain 
the right to deny invalid or questionable claims," and to 
test their validity in court.  Aranda, 748 S.W.2d at 213. 
In the third-party setting, however, the claim is not that 
of the insured, but of the insured's adversary. In such 
circumstances, every reasonable demand within policy 
limits should be accepted by the insurer, unless the 
insurer, by taking the case to trial, is willing to gamble 
with its own money. A "bad [**22]  faith" version of the 
duty to settle, like that imposed by some other 

jurisdictions, 2 would presumably supplant the 

negligence standard recognized in Stowers, and would 
result in the insured having to prove a higher level of 
culpability than would be required to prove negligence. 
Rather than increasing the insured's burden by 
overruling Stowers and its progeny, I would hold that the 
Stowers doctrine is the exclusive common-law remedy 
available to an insured in this situation.

John Cornyn

Justice

OPINION DELIVERED: June 15, 1994

JUSTICE HIGHTOWER, concurring.

I join the court's judgment in this cause. However, I 
disagree [**23]  with the court's analysis of an insurer's 
duty to settle (including the requirement of a formal 
settlement demand within policy limits) for the reasons 

2 A recent survey counted 21 states that require "bad faith" by 
the insurer, 5 that apply a negligence standard, and 17 that 
apply some combination of these standards. See STEVEN S. 
ASHLEY, BAD FAITH LIABILITY: A STATE-BY-STATE 
REVIEW 89-134 (1987); Kent D. Syverud, The Duty To Settle, 
76 VA. L. REV. 1113, 1122 n.20 (1990) (counting the states in 
Ashley's survey).
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stated in parts V and VI of American Physicians Ins. 
Exchange v. Garcia, 812 S.W.2d 25 (Tex. 1994) 
(Hightower, J., dissenting, joined by Doggett, Gammage 
and Spector, JJ.).

JACK HIGHTOWER

JUSTICE 

End of Document
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