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“Topic 1”
Common EPL Coverage Issues

▪ Introduction and Disclaimer:
• We are going to discuss the resolution of common insurance coverage 

issues pertaining to employment claims today, including issues related to 
coverage triggers, application errors, non-monetary claims and declaratory 
judgments.

• The opinions and statements I make today are mine only, and are not 
statements or opinions of Sandberg Phoenix & von Gontard, P.C., nor are 
they necessarily the statement or opinion of any of the firm’s clients.

• My statements and opinions today – as well as those expressed in this 
Power Point – are for discussion purposes only and are not meant to be a 
deep analysis of all the issues that may apply to these complex coverage 
issues.
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Insurance Coverage – Employee and Employer both 
want it

▪ Employment Cases Expensive to Defend

▪ Maybe more expensive to defend per $ of claim value than other 

cases

▪ Employment Claims relatively new vs. Bodily injury/accident cases 

that have existed for centuries

▪ Most employment discrimination claims are probably NOT covered 

by CGL policies
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Insurance Coverage 101

▪ CGL Coverage Basics –

• The “terms and conditions” of the policy govern 
coverage, so it is critical to understand them

▪ Most CGL polices have at least two liability coverage 
sections – Section “A” and Section “B” being most 
potentially applicable to employment claims

▪ Section A covers “Bodily Injury” and “Property 
Damage” liability claims; while Section B provides 
coverage for certain, specified “Personal Injury” claims 
(Note: “Bodily Injury” and “Personal Injury” are not the 
same in the insurance coverage context)
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Insurance Coverage 101, Continued…

▪ At its most basic, CGL coverage is triggered by an “Occurrence”

▪ Most CGL polices define an “Occurrence” as an “accident” or an 

“accident…which results in bodily injury or property damage neither 

expected nor intended from the standpoint of the insured”

▪ Claimant must also suffer “Bodily Injury” or “Property Damage” 

caused by an “Occurrence” (think - “accident”) – Coverage A

• “Emotional Distress” may not satisfy “Bodily Injury” Requirement

▪ To be covered under Section B the claimant must have sustained 

“Personal Injury” caused by a specified event
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Insurance Coverage 101, Continued…

▪ If I have an “Occurrence” I’m covered, right?!

▪ Not so fast…

▪ Policy Exclusions – Several that might apply to an 
employment claim
• Intentional Acts 

• “Arising out of and in the course of employment by the insured”

• Other exclusions may apply too – REVIEW the policy 

▪ Coverage B usually does NOT contain an “intentional acts” 
exclusion but may exclude acts that are criminal or that 
involve the “intentional and knowing” infliction of injury, but not 
to injuries resulting from reckless or negligent behavior
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Insurance Coverage 101, Continued…

▪ When is a “Suit” not a “Suit”?

▪ CGL policies usually insure and create a duty to defend and 

indemnify from “any suit seeking damages”

▪ What is a “Suit”?

• Is an EEOC or similar state human rights agency claim a “Suit”?

o The more power an administrative body has to award 

“damages”, the greater the likelihood that the administrative 

proceeding is a covered “Suit”

– Accordingly, EEOC and similar state law charges of 

discrimination may be a “Suit”
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Insurance Coverage 101, Continued…

▪ Other insurance policies that may cover employment claims:

▪ Directors’ and Officers’ Policies – Typically cover “wrongful acts” caused by “errors or 

omissions, negligence”, or a “breach of duty”, such that claims for intentional 

discrimination may be covered . See New Madrid v. Cont’l Cas. Co., 904 F.2d 1236, 

1238-39 (8th Cir. 1990); Indep. Sch. Dist. v. St. Paul Fire & Marine Ins. Co., 515 

N.W.2d 576, 579 (Minn. 1994).

• May contain coverage language that covers employment claims

• But do NOT usually provide coverage for claims against the company (absent a 

modification to the standard policy)

• May, however, provide coverage for individuals alleged to have committed 

discriminatory conduct or violated other employment laws
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Insurance Coverage 101, Continued…

▪ Other Common D&O Policy Issues:

▪ D&O Policies may exclude claims between and among insureds

▪ Also may exclude “emotional distress” and sometimes may exclude 

employment discrimination claims more specifically

▪ On the other hand, some D&O policies may contain endorsements 

that specifically provide coverage for “employment practices”
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Employment Practices Liability Insurance 
Policies -- Coverage Basics

▪ EPLI products came about in the early 1990s, and are specifically intended 

to provide employers with insurance coverage – including sometimes a 

defense, as well as indemnity – for employment discrimination claims.

▪ Usually cover officers and individual employees (i.e. supervisors and the 

like) in addition to the company itself

▪ Most commonly are “claims-made” type policies that depending on the 

terms and conditions of the policy include:

• Duty to defend

• Mutual selection of defense counsel (employer may have right to select, or at least the 

right to influence counsel selected)

• Broad definition of “Insured” including directors, officers, co-employees and the 

company entity itself
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Will EPLI insurance do everything I want 
it to?

▪ Yes and No…

▪ “Yes” - Most EPLI policies broadly define “wrongful termination”, “discrimination”, 

and “sexual harassment” so that most commonly made discrimination claims are

likely to be covered, unlike most CGL policies.

▪ “No”, it does not cover everything, and common exclusions include:

• Costs to comply with ADA access and accommodation requirements

• Some exclude punitive damages or multiplier damages that may be 

available under certain statutory schemes – attorney’s fees may also be 

excluded from covered “Damages”

• May also exclude other statutory damages

15
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What else isn’t covered by my EPLI policy?

▪ EPLI policies often exclude:

▪ Wage and Hour claims:
• Because suits for recovery of wages are often viewed as “restitution” and not 

“damages” since the employer already has received the value of the employee’s work. 

c.f. See, e.g., SWH Corp. v. Select Ins. Co., No. G036145, 2006 WL 2786930 (Cal. Ct. 

App. Sept. 28, 2006), as modified on denial of reh’g (Oct. 19, 2006) (denying insurer’s 

request for summary judgment based on wage and hour claim constituting 

“restitution,” not a “loss,” under the policy); Classic Distrib. & Beverage Grp., Inc. v. 

Travelers Cas. & Sur. Co. of Am., No. CV 11-07075 GAF RZX, 2012 WL 3860597 

(C.D. Cal. Aug. 29, 2012), vacated by No. CV 11-07075 GAF RZX, 2012 WL 5834570 

(C.D. Cal. Nov. 6, 2012) (rejecting insurer’s argument that the remedy allowed under 

section of California Labor Code for failing to make employee reimbursements is 

uninsurable restitution).
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Is there anything else not covered by my 
EPLI policy?

▪ Other Common EPLI Exclusions Include:

▪ Claims related to workers’ compensation

▪ Breach of contract

▪ Claims relating to ERISA

▪ Strikes and lockouts

▪ FLSA or similar state law claims c.f. See State ex rel. State Comp. Mut. Ins. Fund, 927 P.2d 975, 

978 (Mont. 1996) (“The jury ultimately returned a special verdict finding that [the employer] ... 

misrepresented payroll, employee status and employee duties by misclassifying his employees.”); 

Lincoln Cty. Ambulance Dist. v. Pac. Employers Ins. Co., 15 S.W.3d 739 (Mo. Ct. App. 1998) 

(upholding coverage for award under FLSA for employer’s misclassification of meal and sleep 

time as noncompensable in calculating overtime, based on insured’s covered error or omission in 

providing “professional services”).
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Do any other policies cover employment 
claims?

▪ Other Miscellaneous policies to look to for possible coverage include:
▪ Umbrella/Excess Policies

• May contain broad “Personal Injury” definition possibly inclusive of employment 
claims. See, e.g., United Pac. Ins. Co. v. First Interstate Bancsystems of Mont., Inc., 
664 F. Supp. 1390 (D. Mont. 1987);  American Management Ass’n v. Atlantic Mutual 
Insurance Co., 641 N.Y.S.2d 802, aff ‘d, 651 N.Y.S.2d 301 (1996).

▪ Worker’s Compensation Policies
• Workers’ compensation insurance protects employers from liability imposed by law 

through workers’ compensation statutes for employees injured on the job. Primarily 
focused on insuring the employers for liability related to statutory “compensation” for 
injuries ocurring int the scope and course of employment. Some workers’ 
compensation policies may by endorsement also provide “employer’s liability” type 
coverage. See,  La Jolla Beach & Tennis Club, Inc. v. Industrial Indemnity Co., 884 
P.2d 1048 (Cal. 1994) 

• Homeowners’ Insurance
o However, most exclude claims arising from “Business Pursuits”
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Common Covered Employment Claims

▪ Common claims include:

▪ Sexual harassment
• Hostile environment – No coverage found because employee characterized the conduct as 

“intentional”. See, American States Insurance Co. v. Natchez Steam Laundry, 131 F.3d 551, 

554 (5th Cir. 1998)

• Quid pro quo – Likely not covered – Express or implied discriminatory intent 

▪ Inadequate Company Investigation or Response to Claims

▪ May be covered if “negligence” standard applied. 
• See, e.g., Faragher v. City of Boca Raton, 524 U.S. 775; Sanchez v. Alvarado, 101 F.3d 223, 228 (1st Cir. 

1996) (Standard for employer’s “action or inaction” in this context is akin to a negligence standard.).

▪ Negligent supervision, retention, hiring or training 
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Other common employment claims

that may be covered:

▪ Other typical employment claims include:

▪ Disparate impact claims – facially neutral policy or practice that has 
a discriminatory effect on a protected class of persons, as applied.

▪ Negligent Misrepresentation

▪ Defamation (may be a “Personal Injury” causing event in Coverage 
B)

▪ Wrongful imprisonment (also may be a covered “Personal Injury” 
under Coverage B)

▪ Invasion of Privacy (check to see if a covered “Personal Injury” 
causing event under Coverage B)
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If the claim is covered, then what?

21
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It if walks like a duck and sounds like a duck...

▪ Claim denomination does not determine coverage

▪ Titling a claim “negligence” does not mean the allegations will be 

covered

▪ Courts look to essence of the allegations – not the titles used for the 

counts or even the terms used in the complaint

▪ Calling something “negligence” that is clearly not will not result in 

coverage

▪ Conversely sometimes there are allegations that may appear 

intentional or otherwise not covered that may be covered.

▪ Depends on careful analysis of the allegations, policy terms and 

conditions and applicable law
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I want my employment lawyer to handle the 
defense; can I?

▪ Insurer’s ability to control the defense:

▪ Typically insured does NOT have the right to choose 

defense counsel under most CGL polices

▪ However, an EPLI policy may give the insured the right 

to choose defense counsel

▪ Reservation of Rights defense may trigger insured’s 

right to Cumis counsel

▪ Rate issues may arise between insured’s counsel and 

the insurer who wants to pay “panel counsel” rates vs. 

counsel’s customary rates
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Common EPL Insurance 

Questions: Coverage Triggers, 

Nonmonetary Claims, and Wage 

& Hour Claims

Britton D. Weimer
Partner, Weimer & Weeding PLLC

bweimer@weimerweeding.com
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Britton D. Weimer
bweimer@weimerweeding.com

• Partner in commercial litigation 

firm of Weimer & Weeding in 

Minneapolis.  

• AV-rated attorney with over 30 

years in commercial insurance 

coverage and defense.

• Principal author of Employment 

Practices Liability, 2d Ed. 

(National Underwriter) and 

Minnesota Insurance Law and 

Practice, 2d Ed. (Thomson West).
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Coverage Triggers

Most attorneys are familiar with broad 

“occurrence” based coverage under CGL 

Coverage A, which covers accidental acts 

subject to numerous exclusions.

EPL insurance policies provide coverage for a 

finite number of “wrongful acts” or “offenses.” 

(Similar to CGL Coverage B for Advertising 

Injury and Personal Injury) Other coverage 

triggers: “claim” and “loss.”
26



Coverage Trigger – Wrongful Act

Most insurers have their own custom EPL 

policy language, with their own lists of 

“wrongful act” triggers. 

Common covered acts: (1) discrimination,    

(2) harassment, (3) wrongful termination,     

(4) failure to hire and promote, (5) defamation,    

(6) invasion of privacy, (7) negligent hiring and 

supervision, and (8) retaliation and reprisal.
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Coverage Trigger – Wrongful Act

Employment-related claims can fall 

through the cracks. For example, in Woo v. 

Fireman’s Fund Ins. Co., 164 P.3d 454 

(Wash. 2007), dental assistant sued dentist 

for taunting her with unflattering picture 

taken under anesthesia.  Policy covered 

“wrongful termination” that inflicted 

emotional distress. But no separate 

coverage for employment-based emotional 

distress.
28



Coverage Trigger - Claim

Virtually all EPL policies are written as 

claims-made policies. Thus, a “claim” 

during a fixed policy period is a basic 

coverage trigger.

Most policies broadly define “claim” to 

include written monetary demands, 

civil complaints, and administrative 

charges.
29



Coverage Trigger - Claim

Challenge for insureds: No coverage if 

claim first made before current policy 

period or retro date going back to the 

first policy period.

Thus, broad definition of “claim” can 

create coverage problems when the 

initial demand occurred before the 

policy period(s).
30



Coverage Trigger - Loss

Most EPL policies require a covered 

“loss” or “damage.”

The term “loss” is frequently defined in 

monetary terms such as damages, 

punitive damages, attorney’s fees, 

settlements and judgments. Seldom 

includes equitable relief.
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“Topic 3”
Impact of Application Errors

▪ EPLI policies are “claims-made” policies

▪ Coverage afforded for claims received and reported during the policy period 

regardless of when they occurred (except there is usually a retroactive date 
at which coverage is cut off) 

▪ Compare: CGL policies are typically “Occurrence” policies –provide 

coverage for claims that “occur” during the policy period regardless of when 

made or reported.

▪ Underwriting of EPLI policies is similar to that for errors & omissions polices

▪ Insurer doesn’t wan to buy “sinking ship” - a claim that has already occurred 

that the insured knows, or should know about.
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What can application errors cause?

▪ In these types of policies the application is often made expressly 

part of the policy

▪ Errors or misrepresentations in an insurance application can void 

coverage

▪ In many jurisdictions for an insurer to show a policy is void ab initio

the insurer must show that the misrepresentation is not only false, 

but also material to the decision to issue the policy

▪ Must also show it was made with the intent to deceive. See, Cova v. 

American Family Mut. Ins. Co., 880 S.W.2d 928 (Mo. App. E.D. 

1994)
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Types of EPLI Application Errors

▪ Pending claims or circumstances giving rise to potential claims. See, 

Hartford Ins. Co. of Ill. V. BKM Enterprises, Inc., 2004 WL 2677204 

(Cal. App. 4 Dist. 2004)

▪ In BKM the insured failed to disclose pending administrative charges 

of discrimination 

▪ Application requested disclosure of any “fact or circumstance or any 

actual or alleged act, error or omission, which might give rise to a 

claim that would fall within the scope of the proposed coverage.”

▪ Insurer succeeded on a rescission claim
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Types of Application Errors Cont.

▪ Late notice and reporting requirements

▪ Failure to disclose timely claim notice may be construed a material 

misrepresentation in a renewal policy application 

▪ May be a basis for denial of coverage under existing and renewal 

policy. See, St. Paul Reinsurance Co. v. Williams & Montgomery, 

Ltd., 2001 WL 1242891 (N.D. Ill. 2001)

▪ Many jurisdictions treat the “failure to disclose material information in 

response to a question in an insurance application [as] a material 

misrepresentation” as a matter of law
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Types of Application Errors Cont.

▪ EPLI application asks many questions about the prospective 

insured’s business, including:

• Policies and practices pertaining to interviewing and applications 

for new employees

• Regular employee performance evaluations

• Employee handbooks

• Sexual harassment and other anti-discrimination training and 

education

• Discharge procedures
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Types of Application Errors Cont.

▪ EPLI application may also ask about:

• Layoff and furlough history

• Post termination reference policies

• Types of employees (i.e. turnover rates; salary structure, etc.)

• Loss history (i.e., description of claims and identification of 

remedial measures)

• Other insurance information – what makes up the overall 

insurance program 

• Anticipated business structure changes (i.e. acquisitions, spin-

offs, combinations, etc.)
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The EPLI Application* – Let’s walk 
through a typical application:

▪ *See TLGIVHELNA Reference Materials 

38



www.sandbergphoenix.com

ST. LOUIS, MO

CLAYTON, MO

KANSAS CITY, MO

CARBONDALE, IL

EDWARDSVILLE, IL

O’FALLON, IL

THANK YOU.
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Non-Monetary Claims - Restitution

In a frequently-cited case, the Texas 

court explained why restitution is 

conceptually distinct from damages: “An 

insured … does not sustain a covered 

loss by restoring to its rightful owners that 

which the insured, having no right therein, 

has inadvertently acquired.” Nortex Oil & 

Gas. Corp. v. Harbor Ins. Co., 456 

S.W.2d 489, 494 (Tex. Civ. App. 1970).
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Non-Monetary Claims - Restitution

More recently, the Seventh Circuit applied this 
principle to D&O insurance. In Level 3 

Communications Inc. v. Fed. Ins. Co., 272 F.3d 

908, 911 (7th Cir. 2001), court found a claim for 
restitution is not the same as loss or damage: 

“An insured incurs no loss within the meaning of 
the insurance contract by being compelled to 

return property that it had stolen, even if a more 

polite word than ‘stolen’ is used to characterize 
the claim for the property's return.”
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Wage & Hour Claims

Most EPL policies expressly

exclude coverage for wage 

and hour claims. 

Courts broadly construe these 

exclusions, consistent with 

their plain language.  
42



Wage & Hour Exclusions

Rather than listing every state wage & 

hour law, most policies exclude claims 

for violating the federal FLSA and 

“similar” state statutes.

This language broadly construed to 

include the relevant state wage & hour 

statutes, even if not identical to the 

federal FLSA.
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Wage & Hour - Moral Hazard 

A broad reading of EPL wage & hour exclusions is 

consistent with the moral-hazard doctrine, which 

limits coverage when insureds could knowingly 

precipitate the insured event.

“Insurance against a violation of an overtime law, 

whether federal or state, would enable the 

employer to refuse to pay overtime and then 

invoke coverage so that the cost of the overtime 

would come to rest on to the insurance 

company.” Farmers Auto. Ins. v. St. Paul Mercury 

Ins. Co., 482 F.3d 976 (7th Cir. 2007).
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Wage & Hour - Coverage Triggers

In addition, without express wage and hour 

coverage, questionable whether such claims 

would satisfy EPL “loss” or “damage” trigger. 

Repayment of past-due OT is the kind of 

restitution claim that is not normally an 

insurable damage. It is usually the repayment 

of an amount already due -- prior to the 

employer’s alleged wrongful act.
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Wage & Hour Endorsements

Increasingly, EPL insurers offer wage & hour 

endorsements for additional premium. Normally 

such endorsements are limited in scope:

• Generally have lower sublimit than the 

remainder of the policy. (For example, 

$1,000,000 EPL policy may have a $100,000 

wage & hour sublimit.) 

• Also, many endorsements provide defense-

costs-only coverage, with no indemnity for 

judgments or settlements.
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Endorsements vs. Stand-Alone Policies

Challenge: Even when EPL wage & hour 

endorsements available, they generally 

do not provide significant indemnity 

protection. 

Situation is changing.  New stand-alone

policies specifically designed to provide 

wage & hour coverage. But most are 

quite expensive!
47



Thank You

Britton D. Weimer

Partner, Weimer & Weeding PLLC

bweimer@weimerweeding.com
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▪ Christopher J. Tellner is an experienced trial 
attorney, having tried insurance coverage, bad 
faith, professional liability and general liability 
cases to verdict.

▪ Mr. Tellner concentrates his practice in the fields of 
insurance coverage, professional liability, defense 
of general liability matters, and business litigation. 
He has an active trial and appellate practice in both 
federal and state courts.

▪ In the area of insurance coverage, Mr. Tellner 
handles all aspects of first and third party insurance 
coverage and bad faith matters from rendering 
coverage opinions through litigation, concerning 
commercial general liability, property, D&O and 
E&O liability, employment practices liability, 
environmental/toxic tort, fidelity and life, health 
and disability.

▪ In the area of professional liability, Mr. Tellner’s 
practice includes complex attorney, accountant, 
insurance agents/brokers, realtor, title insurer, 
architects and engineers malpractice claims.  In 
general liability, he defends against all property and 
casualty claims. Within business litigation, Mr. 
Tellner practices in the area of general litigation, 
directors and officers liability, False Claims Act 
claims and employment practices defense.

50



Uncharted Territory

▪ According to the World Health Organization, 
over 4.8 million cases of COVID-19, resulting in 
323,256 deaths, have been reported as of May 
21, 2020.  In the US, over 1.5M cases have 
been confirmed with over 90k related deaths.
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Uncharted Territory

▪ The outbreak of COVID-19 and the response 
of government and commerce to limit its 
spread significantly impacted how businesses 
operate. 

▪ New normal operations include restrictions 
related to social distancing and, most 
significantly, managing workforce.  

52



Uncharted Territory

▪ The Nation is moving from, at first, complete 
closure, to next allowing essential businesses 
to remain open with restrictions, to slowly or 
rapidly permitting all business to reopen with 
varying restrictions based on jurisdiction.  

▪ These unprecedented scenarios present 
unique considerations for the insurance 
market as well as businesses operating under 
the “new normal.”  53



Uncharted Territory

▪ Inevitably, EPLI claims directly related to 
COVID-19 will emerge.

▪ As the landscape changes, likely missteps by 
employers will occur, and each instance will 
have its own set of unique facts that must be 
assessed under the terms of an applicable 
EPLI policy as applied in an individual 
jurisdiction.  
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Uncharted Territory

▪ Over time, EPLI trends will emerge, but for 
now, we are entering a new frontier, and 
flexibility and creative thinking will be 
required across the insurance industry.

▪ Presently, not many Covid-related EPLI claims 
have been made or reported.  

▪ This is a result of most businesses being 
closed.  
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Uncharted Territory

▪ As a result, the vast majority of employees of 
closed businesses are receiving some form of 
unemployment benefits.  

▪ In some instances, the benefits may be greater 
than their typical earnings.  

▪ This will change, though.  
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Uncharted Territory

▪ As companies reopen, which is occurring now, 
they must make the decision about who 
among their workforce will be brought back.  

▪ When some workers are excluded, when 
unemployment benefits run out, and when 
salaries are cut, EPLI claims will flood the 
gates.  
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Uncharted Territory

▪ There will be an increase in litigation over 
return-to-work issues.  

▪ Former employees might quickly jump to 
conclusions, such as wrongful termination or 
discrimination, resulting in EPLI litigation.
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Uncharted Territory

▪ In addition, there will be an increase in claims 
and litigation related to employees who have 
been brought back to work.

▪ Discrimination (protected classes)

▪ Harassment (and potential employer 
tolerance)

▪ Americans with Disabilities (ADA)
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Uncharted Territory

▪ Because the coronavirus so far poses greater 
health risks to people over age 65, people 
with obesity and underlying uncontrolled 
health conditions such as diabetes or liver 
disease, and pregnant women, employers 
must proceed carefully with terminations. 
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Uncharted Territory

▪ If certain groups of employees are targeted or 
mistreated because of their national origin or 
because of suspicion of being infected, they 
may claim discrimination or harassment. 

▪ There may also be invasion of privacy 
concerns if employees are questioned about 
their personal travel, health history or family 
health history. 
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Uncharted Territory

▪ In addition, if an employee opts out of a work-
related event or meeting because of concerns 
over coronavirus and then believe they were 
retaliated against, they may allege retaliation.
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Uncharted Territory

▪ Can employers ask employees to refrain from 
personal travel that might expose them to 
COVID-19?  

▪ When can employers require employees to 
stay home? 

▪ When can employers require employees to 
come in to work?
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Uncharted Territory

▪ Can employers to take employees’ 
temperatures or send an employee home if he 
or she is exhibiting COVID-19 symptoms?

▪ If an employee exhibits COVID-19 symptoms, 
is that employee a direct threat under the 
ADA, warranting an employer’s questions out 
of business necessity. 
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Uncharted Territory

▪ These are just a few examples of the types of 
claims that may arise as a result of the current 
response to the coronavirus. 

▪ It is imperative to be aware of the potential 
issues and proceed accordingly.
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What Plaintiffs’ Attorneys Are 
Saying

▪ Anticipation of mass lawsuits

– Individual and

– Class Based

▪ Commercials targeting displaced employees at 
home

▪ Website domain names:

▪ www.[we-fight-for-you].com/COVID-19-and-
workplace-harassment
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Likely Discrimination Claims

▪ Disability/Perceived Disability - Individuals who are disabled or perceived 
as disabled who show symptoms of the coronavirus

▪ Failure to Accommodation – Must be an interactive process and must be 
reasonable

▪ Race/National Origin - Specific races or nationalities where the 
coronavirus is most prevalent 

▪ Retaliation - It is unlawful for an employer to interfere with, restrain, or 
deny anyone from exercising or attempting to exercise their rights under 
Families First Coronavirus Response Act (“FFCRA”); Effective April 2, 2020 –
Dec. 31, 2020

▪ Class Action – Disparate Impact to a similarly situated group
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Likely Discrimination Claims

▪ When inviting employees to return to work, employers must 
utilize facially neutral criteria.

▪ Decisions need to be made on an unbiased, nondiscriminatory 
basis.

▪ When identifying employees who will not return, employers 
must be careful to avoid targeting employees who may be 
perceived to be susceptible to infection:

– Older employees

– Pregnant employees

– Employees with pre-existing conditions
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Likely Discrimination Claims

▪ Should employers focus on accommodation rather than 
potentially engaging in unwitting discrimination?

▪ Should employers statistically analyze those whom they ask to 
return to work to determine if there is a disparate impact on 
protected classes?

▪ Should employers assess skill sets, relative performance, past 
evaluations and value cross-trained employees?

▪ Should employers contract employees in high-risk groups to 
discuss possible accommodations and determine if the 
employee would prefer to stay home or return at a later date?
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Likely Discrimination Claims

▪ These are just a few examples of the types of 
claims that may arise as a result of the current 
response to the coronavirus. 

▪ It is imperative to be aware of the potential 
issues and proceed accordingly.
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OSHA Coverage

▪ Most EPLI policies exclude coverage for defense and 
indemnification for actual or alleged OSHA violations.

▪ What if an employee refuses to come to work?

▪ What if an employee insists on working from home, citing an 
unsafe work environment with imminent danger?

▪ There may be EPLI coverage if the employee is terminated and 
asserts a claim for retaliation.

▪ Many EPLI policies reinstate coverage for allegations of 
retaliation from an employee exercising OSHA rights.

▪ The more hazardous the work site, the more likely such claims 
will be made.
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Wage & Hour Coverage

▪ Employees being requested to self-quarantine, stagger work 
hours, or telecommuting may give rise to Fair Labor Standard 
Act (“FLSA”) violation claims.

▪ Coverage for wage and hour claims under EPLI policies varies 
greatly, based on the product.

▪ No coverage – sub-limited coverage – full coverage
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FMLA/FFCRA Coverage

▪ Family Medical Leave Act (FMLA) applies to employers with 50 
or more employees. 

▪ The emergency Families First Coronavirus Response Act 
(FFCRA), which was signed into law on March 18, applies to 
employers with fewer than 500 employees and requires 
covered businesses to provide their employees with paid sick 
or family leave for specified reasons related to COVID-19.
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FMLA/FFCRA Coverage

▪ Most EPLI policies exclude coverage for defense and 
indemnification for actual or alleged FMLA violations.

▪ There may be EPLI coverage if the employee is terminated and 
asserts a claim for retaliation.

▪ Many EPLI policies reinstate coverage for allegations of 
retaliation from an employee under FMLA.

▪ Will the same hold true under FFCRA and related provisions?
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WARN Act Coverage

▪ Federal Worker Adjustment Retraining and Notification Act 

▪ Requires employers with 100 or more full-time employees to 
provide 60 days advance written notice to employees, union 
representatives, and certain elected and unemployment 
administration officials, when a “plant closing” or “mass 
layoff” will result in employment loss for more than 50 
employees or 33% of a company’s workforce. 

▪ Violations are enforceable by civil suits for back-pay and 
benefits, civil penalties up to $500 per day, and attorneys’ 
fees.

▪ Typically no coverage under an EPLI policy
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Privacy Violations Coverage

▪ Employer gathered data concerning employee COVID-19 
infection must be treated confidentially.

▪ Whether an “employment-related” breach of privacy is a 
covered wrongful employment practice under an EPLI policy 
depends on the product:

– Does the definition of “employment-related wrongful act” include 
work-related breach of privacy?

– Does exclusionary language concerning employer-related monitoring 
of social media apply?

– Do any exclusions apply?
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COVID-19 Liability Immunity

▪ Businesses that have now reopened or are getting prepared 
for reopening are understandably concerned about being 
sued by employees, customers, third party contractors, 
suppliers and/or, for that matter, almost any person due to 
illness, death, lost wages, or other disruptions caused by 
COVID-19.

▪ States are pushing the U.S. Congress to adopt legislation or 
are drafting state bills addressing the perceived need for a 
shield to afford immunity to businesses reopening. 

77



COVID-19 Liability Immunity

▪ In Oklahoma, for example a bill that would protect businesses 
from lawsuits arising from the COVID-19 passed the state 
Senate on May 11, 2020. 

▪ The bill would afford protection to businesses from civil 
lawsuits alleging injury from exposure or potential exposure 
to COVID-19, provided those businesses are compliant with 
federal, state and local guidance at the time of the alleged 
exposure. 
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COVID-19 Liability Immunity

▪ Immunity from suit due to COVID-19 would impact general 
liability coverage (GCL) and workers’ compensation insurance 
(WC) coverage.

▪ Would such immunity be extended to EPL claims?

▪ As of now, there is no such indication.
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