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The Reptile Theory In Litigation
 Goal of using Reptile Theory in litigation is to engaged 

the jurors on a fundamental level rather than appeal to 
rational thought—i.e. “survival mode.”

 Jury must be convinced of the existence of a real and 
present threat of harm to motivate them to award a 
large sum to plaintiff

 The prepared defense attorney must work to pull the 
jurors out of that part of their brain and back into the 
Neomammalian complex
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The Science Behind the Reptile Theory
Reptilian Complex:  This is the most primitive part of the 
brain—the instinctual and survival part of the brain.

Paleomammalian Complex:  This is the emotional center of 
the brain, and part of it is responsible for learning and 
decision making.

Neomammalian Complex:  The most evolved part of the 
brain, where higher-order brain functions like sensory 
perception, cognition, spatial reasoning, and language occur.



How do Plaintiffs’ Attorneys Apply the Reptile 
Theory in the Courtroom?

 Focus the jury on threats—it is human nature to drop 
out of higher-level thinking when there is a threat, and 
jurors are wired to focus on threats.

 Prime the jury—given them a lens through which to 
interpret the whole trial.

 Keep the case simple and efficient and keep the jury 
laser focused on one thing—safety rules and the 
danger of breaking those rules.

 It’s all about what the jury feels, not what they know.





Reptile Theory in First Party Property Claims

 Attorney argues not about whether the plaintiff ’s claim 
was properly denied, but rather, about what could 
happen to the jurors if their claim was denied.

 Attorney focuses on the “safety rules” and how 
violation of those rules endanger the community. 

 The carrier is required to fairly investigate claims.

 The carrier must look for evidence to find coverage.

 The carrier must give the insured equal consideration.

 The carrier must fully pay a covered claim. 



Claim Communications
The attorney will focus on:

 Claim notes, written correspondence, recorded statements, 
interviews;

 An adjuster’s behavior during the claim handling process;

 The “rules” as set forth in the Unfair Claims Practice Act;

 Look for communication to support a conclusion that the 
adjuster…

 Knowingly misrepresented to insureds relevant facts or policy 
provisions relating to coverage.

 Failed to acknowledge the claim with reasonable promptness 
pertinent communications with insured.

 Refused to pay claims without conducting reasonable 
investigation.



Obtaining Key Admissions During 
Discovery

You agree that an adjuster should not treat the insured as an 
adversary, correct?

You agree that as an adjuster, you are required to look for 
evidence to support coverage, correct?

You agree that an adjuster has to treat an insured with equal 
consideration, right?

You would agree that a claim must be investigated promptly, 
right?
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Juror Confirmation Bias

Confirmation bias is the brain’s innate tendency to come to a 
hypothesis about something and then search for anything that will 
support the hypothesis, while negating any information that goes 
against the validity of the hypothesis
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Know Before You Go…
Before any 
deposition, 
the following 
questions 
must be 
considered to 
be able to put 
yourself in 
the best 
position to 
defend 
against a 
potential 
Reptilian 
deposition:

Is the case the type of case that is generally subject 
to Reptilian tactics?

Is the plaintiff ’s lawyer a known Reptilian lawyer?

If you answered yes to either of the above questions, 
can the case be removed to federal court?

Will the depositions be videotaped?



One in a Million
 The Reptile case requires proof 

of frequency.

 A prepared deponent must be able to explain that all 
cases are different, subject to their own facts and 
circumstances
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Safety First
 The Reptile lawyer does not like to talk about the facts of 

the case, especially when it comes to safety rules

 The deponent needs to focus on the facts of the case and 
how the perceived danger posed by the failure to follow the 
safety rule did not come to fruition in the case at issue 
and/or by pointing out that the safety rules being discussed 
are not relevant to the facts of the case.
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Know the Code
The Reptile theory focuses on codes and playing to the 
juror’s preconceived concepts regarding those codes.  
Therefore, it is important to identify the codes of the 
case and to work with the deponent to help him 
demonstrate during the deposition why he is either “on 
code” or “off code.” 
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Accidents will happen
 The Reptilian lawyer must establish that the “accident” was anything 

but—it was a choice by the defendant to violate a safety rule that 
harmed the plaintiff and could have harmed the rest of the general 
public.

 The defense attorney must make sure that the defense witness is 
prepared to talk in terms of how the accident was the result of 
inadvertence or mistakes as opposed to calculated safety rule-breaking.
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Don’t forget to turn the tables
 When faced with a particularly bad set of circumstances that happened 

to someone else, individuals automatically start thinking about how 
they would have reacted differently/made different choices if they were 
presented with the situation so that the outcome for them would have 
been different.

 The defense attorney needs 
to be in tune with these compensation 
mechanisms of the brain and then elicit that 
type of testimony from the plaintiff, demonstrating 
all of the other choices the plaintiff could have 
made to have avoided the damage being claimed.
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Q.· ·Your objective in adjusting workers' compensation 

isn't to find evidence to deny a claim, is it? 

 

THE WITNESS:··When I investigate workers' 

compensation claims, I'm out to find out the facts, not to 

find ways to deny a claim, no. 

 

Q.· ·You don't approach it as an adversary to the 

injured worker, do you? 

 

A.· ·When I investigate workers' compensation claims, 

I'm out to obtain all the facts necessary and make the most 

accurate recommendation possible. 

 

Q.· ·Would it be appropriate to approach a claim by an 

injured worker as an adversary to that worker? 

 

THE WITNESS:··Again, when I handle workers' 

compensation claims, I'm out to obtain all the facts.··I 

don't have any personal feelings involved. 

 

Q.· ·And so you're not trying to win; right?··You're 

just trying to get all the facts; correct? 

 

A.· ·I'm trying to make the most accurate 

recommendation possible in the interest of everybody. 
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Q.· ·Now, you mentioned that an

18··investigation needs to be thorough.··Is it also

19··important that your investigation be unbiased?

20·· · · A.· ·I -- when I investigate claims, I make the

21··decisions based on the case facts.··I -- I don't bring

22··in my own opinions.

23·· · · Q.· ·And what does that mean when you say you don't

24··bring in your own opinions?

25·· · · A.· ·Meaning that when I -- when I investigate

·claims, it's based on the case facts, the objective

·2··information that's in front of me.

·3·· · · Q.· ·Does that mean you need to avoid biased

·4··evidence of any kind?

A.· ·Again, like -- you know, I -- when I manage --

10··when I investigate claims, it's based on the case

11··facts, the statements that I've received, the medical

12··records.··And then, you know, I investigate within that

13··-- that particular jurisdiction of laws.
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The Reptile Theory
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Defending The Reptile 

The Reptile Theory (neuroscience) is an 

attempt by the plaintiffs bar to put the 

company or community safety on TRIAL rather 

than litigating the circumstances of a particular 

accident. The presentation and questioning of 

the witnesses compels the JURY to "protect 

themselves and the community." 
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Defending The Reptile 

• "The function of the jury is to decide 

according to the evidence, not according to 

how its members might wish to be treated." 

(Seymour v. Richardson, 75 S.E. 77,81 

(1953). 

• The "Reptilian" attorneys attempt to make the 

case about fear and self-preservation and not 

about evidence. 
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Defending The Reptile 

• The goal of Reptile Theory litigation tactics is to force the jury into survival 
mode. 

• To force this shift the plaintiff's attorney presents a case which that implies 
danger to the neighborhood, homes and/or the community. 

• Once the reptilian brain has been triggered the jury shifts to "survival mode" 
and factual analysis of the facts of the case becomes secondary to their 
emotional response. 

• The theory here is that once this occurs the jurors will react subconsciously 
and render a verdict based on a visceral need to protect themselves. (Ball & 
Keenan). 
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Defending The Reptile 

• Jurors are empowered, by virtue of their verdict, to prevent this 

conduct and protect the community. 

• The theory also assert a reward response in the brain: that by making 

a decision to relieve fear prompts the brain to administer "dopamine", 

the brains pleasure drug. (Ball & Keenan). 
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Defending The Reptile 

Reptilian tactics are also a factor in nuclear verdicts as the jury is 

prompted to protect the community and punish the defendant.
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Preparing For A Reptile Theory Line Of 
Questioning

• Reptilian questions are different for two reasons: 

⎻ First, they are broad based and not fact specific. The questions are about general “safety rules and standards” and the 
well-being of the community.

⎻ Second, in answering these type of questions the witness must violate  a common direction that an attorney gives to 
his/her witness: “Answer the question yes or no whenever possible.”

• For example: Safety in the operation of your tractor-trailer is a top priority?

• A simple yes is the beginning of the process and can be the beginning of a cascade of “yes” questions.

• You would agree –

⎻ Rules of the road are designed to keep people safe?

⎻ Speeding is not safe?

⎻ Changing lanes should be done safely?

⎻ You should follow traffic at a safe distance?

⎻ You should properly maintain your vehicle to be safe?
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How Do You Disarm The Reptile

• Never say “yes.” I understand that this is easier said than done, but you should 

instruct the witness to be aware of this tactic and to answer with an explanation or 

at least restating the question to break the plaintiff’s attorney’s rhythm.

⎻ If applicable, the witness can say “I can’t answer the question yes or no, would 

you like me to explain?”

⎻ If applicable, “It depends, would you like me to explain?”

⎻ I don’t understand the question can you repeat it.

⎻ That sounds like a legal question.

• The witness and attorney can take a break after a pending question is answered 

to “regroup.”

10 



Recognition of The Reptile

• The Reptile process begins long before trial. Recognition and defense begins in 

depositions and in written discovery. Plaintiff counsel will posit principles, which on 

their face seem absolute and necessary. This is known as "confirmation bias." This 

is the process of the brain interpreting new information that confirms their existing 

beliefs. 

• For example:

⎻ "Safety is your main priority?" 

⎻ "The safety of your patients is your main priority." 

⎻ "Safest choice" 

⎻ "Community Safety" 
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Recognition of The Reptile

• Prepare the witness to be cautious with yes/no answers to "open” questions and 

to elaborate when possible

• Object to open ended questions and questions involving general standards.

⎻ Example: Question: Do you think it is safe to speed? 

⎻ Objection: You may ask him the speed limit and what his speed was as his 

opinions are irrelevant. 

• Prepare the witness for the personality of the examining plaintiff attorney. As an 

example, some attorneys will be nice to the truck driver and lure him into 

concessions. On the other hand, some are nasty with the "Safety Manager" who 

may be more alert.
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Recognition of The Reptile

• A typical defense witness who has not been warned will almost never disagree or qualify a response to 
these seemingly innocuous questions. The examples of this type of question are numerous: 

⎻ Importance of company handbooks

⎻ Document retention policies

⎻ Pre-trip inspection

⎻ Testing (products)

⎻ Accident investigation policies/reports

⎻ Probationary periods

⎻ Driver road test

⎻ Driver training

⎻ Prior accidents

⎻ Prior motor vehicle violations (DWI)

⎻ Driver protocol (scanning, mirrors, speed)
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Specific Safety and/or Danger Rule Questions

• “If you see or water on the floor, the 

safest thing to do would be to clean 

it up immediately, correct?”

• “If you see water and you don’t clean 

it up immediately, someone could be 

put in danger, right?”

• “Generally, that may be correct, but it 

depends on the specific 

circumstance.”

• It depends on the patient’s specific 

circumstances.

• It depends on the full picture. Not 

necessarily, as every situation is 

different.

• That is not always true.

• I would not agree with the way you 

stated it.

• That is not how I was trained.

• That is not how industry works.
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Voir Dire

• In state court jury selection is generally 

conducted by the attorneys (in New York 

unsupervised by the judge) and is fertile 

ground for the reptilian plaintiff to 

"improve everyone's safety through their 

verdict. 

• In Federal Court, jury selection is 

conducted by the Judge and the below 

does not apply. 
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Voir Dire

• For example: Plaintiff counsel asks the jury, in voir dire, if they can hold the defendant driver responsible 

for following the safety standards of the community? 

• Objection please step outside with me. 

• Defense attorney: The defendant driver is only responsible for abiding by the vehicle and traffic law of 

the state. Hand him your motion in limine and if he/she doesn't agree or persists go to the Judge.

• Other improper reptilian questions: 

⎻ Do you believe in keeping your community safe?

⎻ Do you agree a driver of a tractor trailer should have safety as his/her# 1 priority?

⎻ Do you agree that if someone violates a safety rule and causes an accident they should be held 

responsible?

• Have the motion formally marked as an exhibit, don't lose your appeal before you get started. 
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Opening Statements

• Plaintiff: 

⎻ The reptile doesn't sleep. The Opening statement is an opportunity to further 

excite/amplify the reptilian theory by once again improperly reciting community 

safety standards and arousing the instincts of the jury to protect themselves 

and the community. 

⎻ "The jury is responsible for making the community safe and they are the 

spokesmen of the community." 

⎻ Expect general statements that have nothing to do with the case or the 

evidence but simply refer to "safety" and the protection of the community. 
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Opening Statements

• Defendants: 

⎻ In defendants opening statement restate your contentions veiled in the 

instructions that will be given by the Judge. 

▪ The defect was open and obvious (trip and fall).

▪ The plaintiff had a duty to see what is there to be seen.

▪ The plaintiff failed to exercise ordinary care.

▪ Plaintiff also had a duty to obey the statutes applicable to driving a 

car.
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Closing Argument
Watch for Fiction!

19 



REPTILE "BUZZ" WORDS & PHRASES

• Safety/Safer

• Safety is a Priority

• Violated a Safety Rule

• Safety Protocols

• Profits before Safety

• Family

• Community

• Quality of the Community

• Quality of Life

• Send a Message

• Endanger the Public

• Nurturing

• Safe facility/entity

• Prevent Danger

• Common Courtesy

• Decency

• Sacred Duty

• Survival

20 



Closing Argument – Regalado v. Callaghan

The appellate court commented that the attorney’s remarks 

were improper. “An attorney’s appeal in closing argument to 

the juror’s self-interest is improper and thus is misconduct 

because such arguments tend to undermine the jury’s 

impartiality.” (Slip opn., p. 20, quoting Cassim v. Allstate Ins. 

Co. (2004) 33 Cal.4th 780, 796.)
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State Case Law
Attached in the addendum is a sampling of case law in the various states dealing 

with Plaintiff's counsels attempt to employ the "reptile theory."
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Defense Attorneys Must Object!

Although the Court of Appeal 

agreed the comments made were 

improper, the trial attorney failed to 

timely object, and thus the 

objections were waived. The Court 

of Appeal Affirmed the judgment.
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• States have case law on related topics such as "inflaming the passion of the jury" etc., but 

case law specifically on "reptile" is rare.

• California: Playing to the jury's emotions during closing arguments by employing the 

"reptile theory" is also improper. (Regalado v. Callaghan (2016) 3 Cal.App.5th 582, 597-

599.) This "reptile" approach "disguises 'a golden rule violation"' by invoking a juror's 

sense of fear and need for community safety. (3 Stetson J. Advoc. & L. 29 (2016).) 

• California: January 20, 2021 – Rodolfo Plascencia et al. v. Charles Gynn Deese et al., 

case number B299142, in the Court of Appeals of the State of California, Second 

Appellate District. A California appeals court vacated a $30 million verdict Wednesday in a 

suit accusing a commercial truck driver of causing a motorist's collision death, saying 

plaintiffs' counsel improperly invoked the "Golden Rule" by asking the jury to imagine 

themselves in the motorist's shoes. Rodolfo Plascencia et al. v. Charles Gynn Deese et 

al., case number B299142, in the Court of Appeal of the State of California, Second 

Appellate District – Overturned on appeal and thus not citable.
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• Colorado: Motion to exclude Reptile denied after finding that "[a] general 

rule prohibiting Plaintiff from referring to rules or standards is not workable 

in that it could.

• Florida: No case law on reptile theory in particular.

• Georgia: Motion to exclude Reptile Tactics denied, but "parties may not 

violate the'golden rule'." Berryhill v. Daly, MD, No. STCV11021 BOSA, 2015 

WL 5167586 (Ga. State Ct. May 8, 2015).

• Massachusetts: In Fitzpatrick v. WENDY'S OLD FASHIONED 

HAMBURGERS OF NEW YORK, INC., 96 Mass. App. Ct. 410 - Mass: 

Appeals Court 2019, the Supreme Court of Massachusetts reversed a trial 

court ruling that granted the defense a mistrial based on reptile theory.

• New York: No case law on reptile theory in particular.
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Thank You

James T. Whalen, Jr.

james.whalen@lewisbrisbois.com
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