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YOUR STANDARD RISK ALLOCATION AND 
INDEMNIFICATION PROVISIONS

Review of standard indemnification provisions (in non-R&W insurance-backed agreements)-
Before we dive into a discussion of rep and warranty insurance, let’s briefly review how purchase 
contract indemnification provisions are typically constructed.

• Events that are indemnifiable
o Warranty Breaches
o Covenant Breaches
o Liabilities that are not assumed (in asset transactions)
o Pre-Closing Taxes 
o Special Indemnities against identified known risks that are agreed between the parties

• Limitations 
o Tipping Basket/Deductible
o Mini-baskets
o Caps
o Survival Period
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YOUR STANDARD RISK ALLOCATION AND 
INDEMNIFICATION PROVISIONS 

(CONTINUED)
• What “Losses” are indemnifiable

o Direct out of pocket costs
o Liabilities to third parties

• What “Losses” may not be indemnifiable?
o Indirect
o Consequential
o Speculative
o Lost Profits
o Diminution in value of asset or business purchased

• What “Losses” are not typically indemnifiable
o Punitive
o Treble

• Other aspects of determining Losses
o Indemnified party duty to mitigate
o Offset for insurance recoveries and tax benefits
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THE RISE OF REP AND WARRANTY (R&W) 
POLICIES

Rather than funding the payment of indemnification claims out of the seller(s) pockets, R&W 
policies provide insurance to pay claims based on warranty breaches under purchase agreements. 
R&W policies have become a significant force in the merger and acquisition world,  with much of 
the growth occurring in the last five years. Here is a brief review of why this trend was slow to 
emerge:

• Buyers were concerned that an indemnity claim made against a third party insurer would be 
more difficult to recover than an indemnity claim made against a Seller. 

• Buyers were concerned that allowing a Seller off the financial hook through third-party 
insurance of warranty breaches would quickly translate into Sellers taking a “moral hazard” 
deal-making approach, impairing effective Buyer diligence, Seller disclosure schedule 
preparation and the general allocation of risk between the parties.  Specifically, Buyers were 
concerned that Sellers without “skin in the game” would  not be as focused on conducting 
defensive diligence and preparing disclosure schedules. 

• Initially, no agreement as to which party should bear the premium cost (Note, however, that 
the premium cost and the underwriting process timeline have both come down significantly). 
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WHAT FACTORS HAVE DRIVEN THE 
ACCEPTANCE OF INSURANCE? 

• The impact of private equity deal-making.

o Private equity funds are usually required under their fund documents to make 
liquidating distributions after they have disposed of a portfolio company or its assets. PE 
funds are attracted to using insurance as a payment source to minimize the use of   sales 
proceeds to support post-closing indemnity obligations or escrows. 

o PE funds often are somewhat removed from  the day-to-day operations of the business,  
making them reluctant to stand behind  robust representations and warranties. 

• The impact of controlled auctions

o The proliferation of controlled auctions conducted by Sellers, which customarily require 
bidders to not only submit the financial terms of the bid, but also submit a Buyer’s response to 
a Seller created version of the acquisition agreement, has increased  Seller leverage to 
structure purchase agreements around an expectation that Buyers will look to insurance 
rather than to Seller for indemnity recoveries.

o In addition, although negotiable bidders have come to accept (at least in a controlled auction 
and as a part of putting their best foot forward) that they will bear the cost of the premiums 
associated with the insurance.
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EXTENT OF R&W POLICY COVERAGE

• As their name implies, R&W policies insure for breaches of representations and warranties -
they do not insure against Seller covenant breaches or purchase price adjustments. 

• It is important that the parties understand the parameters of the policy’s coverage, because 
certain topics may be excluded, although generally speaking, coverage has become broader 
over the past several years. 

• Subject to the caveat noted below, and except for warranties that are excluded from 
coverage, the policy will only insure the warranties in the form that they are set forth in the 
definitive agreement between the parties, no more, no less (although insurers will look to 
confirm that the warranties are more or less market-based).  So, for example, if you as the 
Buyer agree to knowledge, materiality look-back limitations, or other limitations or qualifiers 
to the warranties, that is the warranty that will be insured.  

• Insurers will not agree to insure from dollar one, nor is the insurance provided unlimited. As 
you would expect, the more coverage the Buyer wants, the higher the premium cost.  
Although coverage can vary, many policies in middle-market transactions are in the 10% of 
transaction value range.  
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EXTENT OF R&W POLICY COVERAGE 
(CONTINUED)

• All policies have retentions at the outset.  The size of the retention can vary on deal size, but 
often in 1% of transaction value range.  Sometimes the retention is all for the account of the 
Buyer as the policy owner, other times the Buyer and the Seller agree to split the retention, 
with the Seller agreeing to retain a sliver of exposure for warranty breaches. 

• Claims periods for insurance claims often are more generous than survival periods in non-
insured transactions - with a three-year claims period for non-Fundamental warranty 
breaches, and six years for breaches of Fundamental warranties.

• Often policies have drop-down provisions, where once the indemnity claims period has 
expired against the Seller, the retention drops down to cover the Seller’s portion of the 
retention previously for the account.
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EXPOSURES THAT ARE TYPICALLY EXCLUDED 
FROM R&W POLICIES

• Matters actually known to the Buyer prior to execution of the definitive agreement  (whether 
disclosed by Seller or uncovered during diligence prior to consummation of the transaction)

• Covenant breaches by Sellers

• Purchase price adjustments such as working capital, indebtedness or transaction expense 
adjustments

• Risks uncovered during diligence that the insurer determines present risks that are 
uninsurable

• Warranties as to future events, such as warranties covering projections of expected operating 
or financial performance

• Environmental hazards and liabilities (these actually can be covered, but often only in 
separate insurance)
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EXPOSURES THAT ARE TYPICALLY EXCLUDED 
FROM R&W POLICIES (CONTINUED)

• Product liability claims (but potentially available, subject to more diligence, if coverage will be 
in excess of existing insurance).  Also, for many insurers, certain industries are still off-limits 
for product-liability – automotive, aviation, pharmaceutical

• Transfer pricing issues that could trigger tax liabilities

• Availability of net operating loss carryforwards and similar tax assets 

• FCPA used to always be excluded, but now may be available, but have to weigh diligence cost 
of getting insurer comfortable  

• Tax treatment of transaction 

• Other special risks 
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OTHER FACTORS THAT MAY IMPACT 
HEALTHCARE TRANSACTIONS 

• Governmental fines and penalties exclusions

• Although the market has significantly expanded, there are still insurers not comfortable in the 
healthcare space

• Some insurers may carve out healthcare compliance issues and/or issue a separate policy 
with different retention levels. Other insurers will insure over these risks, but will require a 
higher level of diligence, for example, a third party “audit” of coding and billing practices or 
HIPAA compliance.

• The cost for insurance may be higher for deals with high levels of government billing 
exposure, such as deals involving hospice, home health and behavioral health
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OTHER FACTORS THAT MAY IMPACT 
HEALTHCARE TRANSACTIONS 

(CONTINUED)

• Buyers wanting to carve out “healthcare representations and warranties” from the 
limitations on liability 

– Impact on retainage amounts

– Greater exposure for seller

– Impacts overall negotiations

• Materiality qualifiers and materiality scrapes for healthcare representations 
and warranties

• Use of knowledge qualifiers

• Potentially puts overall coverage at risk

– Different standards for healthcare representations and warranties

• Lack of ability to update disclosures for healthcare representations and 
warranties (even if not covered by insurance)
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OTHER FACTORS THAT MAY IMPACT 
HEALTHCARE TRANSACTIONS 

(CONTINUED)
• Interplay with other insurance coverage

– Cybersecurity coverage

– Professional liability coverage

• Extended diligence requirements

– Fraud and abuse expertise

– Coding compliance review

• If coverage for self-disclosures

– Does insurer have a voice in making the decision to make a self disclosure
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Recent Market Trends

▪ The demand for R&W insurance on healthcare M&A transactions has always been there – the
heavily-regulated industry sector lends itself to a broad range of potentially high-dollar risks, which
in turn translates to a higher likelihood for major R&W claims.

▪ Over the last two years, the R&W insurance market has responded to this demand by hiring
healthcare specialists to help underwrite more healthcare M&A transactions and provide more
commercial terms and pricing.

▪ Cover for key risks is subject to buyer’s due diligence, tailored to the target’s underlying business
(see the next three slides).

▪ Certain specializations are less attractive to the insurance market generally due to the nature of the
risks they generate (e.g., gastroenterology (and other specializations with very complex billing and
coding requirements), pain management (and other specializations that lend themselves more
readily to med-mal claims and issues related to billing for “medically unnecessary” treatments)).
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THE INTEGRATION OF R&W INSURANCE 
WITH THE PURCHASE AGREEMENT

In many respects, the integration of R&W insurance with the Purchase Agreement
is a relatively seamless exercise. In summary, and subject to the important
qualifications noted below, the contract should address:

1. Requirement to implement the policy;

2. Responsibility of parties for fees, share of retention and supporting
escrows;

3. Provisions to address excluded coverage and special indemnities;

4. Relative priority of the R&W policy as recourse for Buyer claims;

5. Integrating the process for handling claims, including whether the R&W
policy’s procedures control in the event of a conflict with the Purchase
Agreement;

6. Interplay between certain provisions of the Purchase Agreement and
R&W Policy.
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THE INTEGRATION OF R&W INSURANCE 
WITH THE PURCHASE AGREEMENT

(continued)

1. Requirement to implement the policy:

o In the event of a policy that will be procured and bound at closing, the
Purchase Agreement should include a covenant and a closing condition
that Buyer will procure a policy, often in an agreed form included as an
exhibit (with the responsibility for premium cost to be covered as
provided in the purchase agreement);

o In the event of a policy that will be bound at signing, the Purchase
Agreement should include a warranty that the Buyer has procured the
policy.
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THE INTEGRATION OF R&W INSURANCE 
WITH THE PURCHASE AGREEMENT

(continued)

2. Responsibility of parties for fees, share of retention and supporting escrows:

o Premiums and underwriting fees: The Purchase Agreement should specify the parties’
responsibility for payment, depending on the circumstances of the transaction and the
negotiations of the parties. This may be driven by a competitive bid process, or a desire
of Seller to avoid traditional indemnification escrows.

o Responsibility for retention: Similar to deductible provisions set forth in standard
indemnification sections in non-insured purchase agreements, it is customary for the
insurer to impose through the policy a “deductible”, usually referred to as a “retention”
by the insured. In many, but not all situations, the retention is agreed to be one percent
of the purchase price. However, unlike a standard deductible in a purchase agreement,
the financial responsibility for the retention is not necessarily solely that of the Buyer.
Instead, it is a negotiation point as to whether the Seller and the Buyer in the purchase
agreement will divide the retention.

o Indemnification Escrows: To the extent that Seller agrees to bear responsibility for a
portion of the retention (or for other specially indemnified matters, as discussed below),
Buyer may require that the Purchase Agreement include a requirement to escrow funds
sufficient to secure payment of those amounts.
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THE INTEGRATION OF R&W INSURANCE 
WITH THE PURCHASE AGREEMENT

(continued)

3. Provisions to address excluded coverage and special indemnities:

o Policy Exclusions: Based on facts arising out of due diligence or
underwriting, or an insurer’s standard coverage terms, the R&W policy
may expressly exclude certain losses from coverage under the policy.

o Special Indemnities: In these situations, Buyers may seek to include in the
Purchase Agreement an indemnity layer from Seller on top of the
insurance for these identified risks that are excluded from policy coverage
and may also negotiate for supporting escrow funds to backstop the
obligation). The Purchase Agreement should state that losses arising from
these specifically indemnified matters are included indemnification
obligations of the Seller and incorporate provisions for supporting
escrows. (Any other provisions that contemplate the R&W policy as the
sole recourse for losses should be reviewed and modified as needed.)
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THE INTEGRATION OF R&W INSURANCE 
WITH THE PURCHASE AGREEMENT

(continued)

4. Relative priority of the R&W policy as recourse for Buyer claims:

o The Purchase Agreement should specify:
o whether the R&W policy is intended to replace or supplement traditional

indemnification or

o the sequence and manner of how claims for losses should be satisfied as between the
parties’ retention obligations, the R&W Policy, and any remaining indemnification
obligations of the Seller.

o The example provision below illustrates a scenario where each party must 
bear a portion of the retention before claims may be made upon the 
insurer, and the Seller has no additional indemnification obligations:
o Satisfaction of Indemnification Obligations through R&W Insurance Policy. Notwithstanding anything

to the contrary in this Agreement, the Damages for which the Seller is obligated to indemnify the Buyer
Indemnified Persons pursuant to Section __(other than with respect to Fraud), after taking into account
the limitations and qualifications set forth in this Article __, shall be satisfied as follows: (a) first, from
the Buyer up to the Buyer Retention Amount; (b) second, from the Seller, up to the Seller Retention
Amount, and (c) thereafter, solely from the R&W Insurance Policy. Notwithstanding anything in this
Agreement to the contrary, the maximum aggregate Liability of the Seller pursuant to Section __ (other
than with respect to Fraud) is an amount equal to the Seller Retention Amount.
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THE INTEGRATION OF R&W INSURANCE 
WITH THE PURCHASE AGREEMENT

(continued)

5. Integrating the process for handling claims, including whether the R&W policy’s 
procedures control in the event of a conflict with the Purchase Agreement:

o The parties should ensure that the process set out in the Purchase Agreement 
for handling loss claims harmonizes with the procedures set out in the R&W 
policy.

o The parties may include a provision like the one below that resolves any 
inconsistencies between the process set forth in the Purchase Agreement and 
the R&W policy:

Procedures in the R&W Insurance Policy.  Notwithstanding anything to the contrary in 
this Article __, with respect to all claims for Damages made pursuant to Section ___, to the 
extent the procedures in this Article __ are inconsistent with the procedures in the R&W 
Insurance Policy with regard to matters such as notice, control, settlement, or defense of 
claims, the procedures in the R&W Insurance Policy are to control, but this Section __ does 
not relieve an Indemnified Person from any obligations under this Article __ to give notice of 
a claim to the Indemnifying Person.
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THE INTEGRATION OF R&W INSURANCE 
WITH THE PURCHASE AGREEMENT

5. Interplay between certain provisions of the Purchase Agreement and 
R&W Policy:

o In transactions where the R&W policy is obtained in addition to some Seller indemnification
obligations, the insurer will often follow the Purchase Agreement with respect to materiality
matters (including materiality scrapes), the scope of losses, and other limits to
indemnification. Buyer should avoid drafting provisions that may limit broader R&W policy
coverage.

o The insurance policy only insures the representations and warranties in the manner that they
are stated in the Purchase Agreement. So, for example, if a warranty is qualified or limited by
the Seller’s knowledge, or a materiality standard, the Buyer will have to demonstrate that the
warranty in the form provided by the Seller was breached.

o Because insurers typically underwrite the representations and warranties in the form that they
are agreed, Buyers often press the Seller for a Buyer favorable warranty package, taking the
position that the Seller has a relatively small amount at risk for any warranty breach. Insurers
will generally be agreeable to Buyer-weighted warranties as long as the warranties are still
within market. Sellers may be more resistant, worrying that a warranty breach will increase
the likelihood of a Buyer fraud claim (and it should be noted that insurers will retain
subrogation rights with respect to fraud claims).
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