
Reps and Warranties Insurance Claims Recovery: 
Demonstrating Coverage, Overcoming Common 
and Uncommon Denials

Today’s faculty features:

1pm Eastern    |    12pm Central   |   11am Mountain    |    10am Pacific

The audio portion of the conference may be accessed via the telephone or by using your computer's 

speakers. Please refer to the instructions emailed to registrants for additional information.  If you 

have any questions, please contact Customer Service at 1-800-926-7926 ext. 1.

TUESDAY, OCTOBER 5, 2021

Presenting a live 90-minute webinar with interactive Q&A

Peter de Boisblanc, V.P., Transactional Risk, U.S. Practice Leader, HUB International, New York

Kevin V. Small, Attorney, Hunton Andrews Kurth, New York

Ai Tajima, Counsel, Goodwin Procter LLP, Boston



IN THE SUPERIOR COURT OF THE STATE OF DELAWARE 
 

HUNTINGTON INGALLS 
INDUSTRIES, INC. 
 
   Plaintiff, 

  v. 
 
ILLINOIS UNION INSURANCE 
COMPANY; BEAZLEY USA 
SERVICES, INC., ON BEHALF OF 
BEAZLEY SYNDICATES 623 and 2623; 
and QBE SPECIALTY INSURANCE 
COMPANY  
 
   Defendants. 
 

  
 
 
C.A. No. ________________ CCLD 
 
  
TRIAL BY JURY OF 
TWELVE DEMANDED 

 
COMPLAINT 

 
Plaintiff Huntington Ingalls Industries, Inc. (“HII”), by and through its 

undersigned counsel, for its Complaint against defendants Illinois Union Insurance 

Company (“Illinois Union”), Beazley USA Services, Inc., on behalf of Beazley 

Syndicates 623 and 2623 (“Beazley”), and QBE Specialty Insurance Company 

(“QBE”) (collectively, the “Insurers”) and alleges as follows: 

NATURE OF THIS LAWSUIT 
 

1. This is an action by HII to recover amounts due to it under Buyer-Side 

Representations and Warranties Insurance Policies issued to HII by the Insurers in 

connection with HII’s acquisition of Hydroid, Inc.  In February 2020, at the time HII 

entered into an agreement to acquire Hydroid (the “Transaction Agreement”), HII 
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purchased the insurance policies from the Insurers to protect itself in the event of a 

breach of the representations and warranties in the Transaction Agreement.  

Specifically, the Insurers promised in their policies to pay HII for “any Loss relating 

to or resulting from a Breach” “of, or inaccuracy in, the representations and 

warranties set forth in Schedule 3.2 and 3.3” of the Transaction Agreement. 

2. After the close of the transaction, HII discovered that there were breaches 

in the representations and warranties.  HII notified the Insurers, ultimately showing 

that its loss exceeded the Insurers’ combined policy limits.  Illinois Union, the primary 

insurer, acknowledged coverage, but refused to pay more than a small portion of its 

policy limit. Beazley and QBE, relying on Illinois Union’s erroneous coverage 

position, refused to pay for any portion of HII’s Loss, claiming that HII’s Loss did not 

implicate their policies   

THE PARTIES 
 

3. Plaintiff HII is a Delaware corporation with its principal place of business 

in Newport News, Virginia.  HII is the country’s largest military shipbuilding 

company and a provider of professional services to partners in government and 

industry.  For more than a century, HII’s shipbuilding divisions have built more ships 

in more ship classes than any other U.S. Naval shipbuilder.   

4. On information and belief, defendant Illinois Union is an Illinois 

company with its principal place of business in Chicago, Illinois.  Illinois Union is 
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part of the Chubb group of insurance companies, one of the world’s largest insurance 

groups.  On its website, the Chubb group makes statements and representations on 

behalf of its member companies, including Illinois Union, including the following:   

 “We combine the precision of craftmanship with deep experience to 

conceive, craft and deliver the very best insurance coverage and 

services.”  https://www.chubb.com/us-en/about-chubb.html   

 “Welcome to Chubb Claims.  Life is about to get easier.   

The insurance claims process can sometimes be, well, a process.  At 

Chubb, its different.  That’s because we’re not just in the insurance 

business, we’re in the people business.  Our experienced claims 

specialists are relentless about every detail in the most personal way 

possible.  Whether you have a business, homeowners or auto policy, it’s 

our policy to make your life easier.” https://www.chubb.com/us-

en/claims/ 

 “Chubb’s Representations and Warranties coverage backstops a seller’s 

indemnity obligations to the buyer, or provides additional protections to 

buyers beyond the seller’s obligations in the transaction. . . . [Chubb 

Representation and Warranties] Policies are customizable and negotiated 

on a deal-specific basis.” https://www.chubb.com/content/dam/chubb-

sites/chubb-com/us-en/business-insurance/transactional-risks-
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representations-warranties-insurance/documents/pdf/17010198-

representations-and-warranties-insurance-02.17.pdf 

5. Defendant Beazley is a Delaware company with its principal place of 

business in Farmington, Connecticut.   

6. Defendant QBE is a North Dakota company with its principal place of 

business in Sun Prairie, Wisconsin.   

7. At all material times, on information and belief, Illinois Union, Beazley 

and QBE have conducted substantial business within Delaware, including engaging in 

the business of selling insurance, investigating claims and/or issuing policies that 

cover policy holders or activities in Delaware. 

JURISDICTION AND VENUE 

8. This Court has subject matter jurisdiction pursuant to Art. IV, § 7 of the 

Delaware Constitution.  This matter is designated to be heard in the Complex 

Commercial Litigation Division (CCLD) because the amount in controversy exceeds 

$1 million. 

9. This Court has jurisdiction over Illinois Union because it is authorized 

either to sell or to write insurance in Delaware and/or at all material times, has 

conducted business within the State of Delaware. 

10. This Court has jurisdiction over Beazley because it is a Delaware 

company and because it is authorized either to sell or to write insurance in Delaware 
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and/or at all material times, has conducted business within the State of Delaware. 

11. This Court has jurisdiction over QBE because it is authorized either to 

sell or to write insurance in Delaware and/or at all material times, has conducted 

business within the State of Delaware. 

FACTUAL ALLEGATIONS 

THE TRANSACTION AGREEMENT 

12. On or about February 4, 2020, HII entered into the Transaction 

Agreement with Simrad North America, Inc., Hydroid, Inc., and Kongsberg Gruppen 

ASA to acquire Hydroid, a leading provider of advanced marine robotics to the 

defense and maritime markets.     

13. Schedule 3.2 of the Transaction Agreement includes certain 

“Representations and Warranties of Hydroid.”  

14. Schedule 3.2, § 7.(a) of the Transaction Agreement contains the 

following provision regarding Hydroid’s “Financial Statements”: 

Section 7(a) of the Hydroid Disclosure Schedule includes: (i) the 
internally prepared non-consolidated balance sheets of Hydroid as of 
December 31, 2018 and December 31, 2017 (including the notes thereto, 
if any), and the related internally prepared non-consolidated statements 
of income and equityholders’ capital for the fiscal years then ended; and 
(ii) an internally prepared non-consolidated balance sheet of Hydroid as 
of October 31, 2019 (the “Hydroid Interim Balance Sheet” and, 
collectively, the “Hydroid Financial Statements”). The Hydroid 
Financial Statements (including the notes thereto, if any) fairly present in 
all material respects the financial condition and results of operations of 
Hydroid as at the date thereof and for the period therein indicated, and 
the Hydroid Financial Statements have been prepared in accordance with 
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GAAP, consistently applied by Hydroid without modification of the 
accounting principles used in the preparation thereof throughout the 
periods presented, subject in the case of the Hydroid Interim Balance 
Sheet to the absence of footnotes and changes resulting from yearend 
adjustments. 
 
15. Schedule 3.2. § 8.(c) contains the following provision regarding 

Hydroid’s liabilities: 

As of the date hereof and as of the Closing Date, Hydroid does not have 
any Liability that is not accurately1 reflected or provided for in the 
Hydroid Interim Balance Sheet, except (i) Liabilities that have been 
incurred since the date of the Hydroid Interim Balance Sheet in the 
ordinary course of business consistent with past practice, (ii) Liabilities 
which are not, individually or in the aggregate, material in amount, (iii) 
Liabilities that are included in calculating the Hydroid Closing Working 
Capital, or (iv) Liabilities in connection with this Agreement or the 
Transactions.   
 
16. Schedule 3.2, § 29 contains the following provision regarding Hydroid’s 

books and records: 

The books and records of Hydroid, true and correct copies of which have 
been provided to the other Parties, are complete and correct and have 
been maintained in accordance with sound business practices. The books 
and records of Hydroid contain accurate and complete records of all 
meetings, and actions taken by written consent, of the stockholders, 
members, boards of directors, any committees of the boards of directors 
(or equivalent governing bodies) of Hydroid, and no meeting, or action 
taken by written consent, of such stockholders, members, boards of 
directors, any committees of the boards of directors (or equivalent 
governing bodies) of Hydroid has been held for which minutes have not 
been prepared or otherwise not included in the books and records of 
Hydroid. 

                                                 
1 Pursuant to Illinois Union Policy § II.H, “[f]or purposes of the [Illinois Union] 
Policy,  . . . the word “adequately” contained in Section 8(c) of Schedule 3.2 of the 
Acquisition Agreement shall be deemed deleted.” 
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THE INSURANCE POLICIES 

A. The Illinois Union Policy  

17. Illinois Union sold HII Buyers-Side Representations and Warranties 

Policy No. TNP G46883135 001 (the “Illinois Union Policy”).  The Illinois Union 

Policy incepted on February 4, 2020, and expires on March 26, 2023.  The Illinois 

Union Policy has an aggregate limit of liability of $30,000,000, excess of a 

$2,625,000 retention.  A true and correct copy of the relevant portions of the Illinois 

Union Policy is attached hereto as Exhibit A and incorporated herein.    

18. The Illinois Union Policy obligates Illinois Union to “indemnify [HII] 

for, or pay on [its] behalf, any Loss relating to or resulting from a Breach or Third 

Party Demand that is reported to the Insurer on or prior to the Notice Date.”   

Ex. A. § I. 

19.  The Illinois Union Policy defines “Breach” as “any (i) breach of, or 

inaccuracy in, the representations and warranties set forth in Schedule 3.2 and 

Schedule 3.3 of the Acquisition Agreement or (ii) the Pre-Closing Tax Indemnity.”  

Id. § II.H. 

20. The Illinois Union Policy defines “Acquisition Agreement” as:  

the TRANSACTION AGREEMENT BY AND AMONG SIMRAD 
NORTH AMERICAN, INC. HYDROID, INC. HUNTINGTON 
INGALLS INDUSTRIES, INC. AND KONGSBERG GRUPPEN ASA . 
. . Dated as of February 4, 2020.    

 
Id. § II.C & Declarations, Item 6.   
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21. The Illinois Union Policy defines “Loss” as:  

the aggregate of: (i) Damages (as defined in the Acquisition 
Agreement) incurred by the Insureds arising out of a Breach  . . . (in 
each case, other than Covered Costs) without regard to the survival 
limitations set forth in Section 7.3(a) of the Acquisition Agreement and 
(ii) Covered Costs.  Loss for any item shall be net of the amount of 
applicable specific reserves or specific accruals established on or 
included as a liability on the balance sheet contained in the Hydroid 
Financial Statements (as defined in the Acquisition Agreement) with 
respect to such item. . . .  
 

Id. § II.Q. 

22. The Illinois Union Policy defines “Covered Costs” to include:  

costs, charges, fees and expenses incurred directly or indirectly by or on 
behalf of [HII] (including attorneys’, accountants’, consultants’ and 
experts’ fees, costs and expenses . . . it being understood and agreed that 
(i) representation of (HII) by King & Spalding LLP is reasonable and (ii) 
once [HII has] provided reasonable support for [its] Defense Costs, the 
burden shall be on the Insurer to demonstrate that such Defense Costs are 
unreasonable) in investigating . . . a Breach . . . . 
 

Id. § II.I.  

23. The Illinois Union Policy contains a “DISPUTE RESOLUTION” clause 

that states: 

Any controversy or claim between [HII] and [Illinois Union] arising out 
of or relating to this Policy, or the breach . . . thereof, shall be submitted 
to (i) the Delaware State Courts or (ii) the United States District Court 
sitting in the District of Delaware, and [HII] and [Illinois Union] each 
hereby irrevocably accept the personal jurisdiction of those courts with 
respect to any such dispute. . . . 
 

Id. §XVII. 

24. The Illinois Union Policy also contains a “CHOICE OF LAW” clause 
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that requires that “[t]he construction, validity and performance of this Policy shall be 

interpreted under the laws of the State of Delaware . . . .”  Id. § XVIII.   

B. The Beazley Policy   

25. Beazley issued Excess Representations & Warranties Insurance Policy 

No. W2A392200101 to HII (the “Beazley Policy”).  The Beazley Policy incepted on 

February 4, 2020, and expires on March 26, 2023.  The Beazley Policy has an 

aggregate limit of liability of $20,000,000, excess of the $30,000,000 Illinois Union 

Policy and the $2,625,000 retention.  A true and correct copy of the relevant portions 

of the Beazley Policy is attached hereto as Exhibit B and incorporated herein. 

26. The Beazley Policy defines “Underwriters” as Beazley USA Services, 

Inc. on behalf of Beazley Syndicates 623 (18%) and 2623 (82%) at Lloyd’s”  Id. §V.  

27. The Beazley Policy provides that: 

the Underwriters shall provide coverage in accordance with all of the 
terms, conditions and limitations (including, but not limited to the 
exclusions and notice requirements) of the policy scheduled in Item 4.A 
of the Declarations (hereafter “Followed Policy”) with respect to a 
Breach.   
 

Id. § I.  

28. The “Followed Policy” is the Illinois Union Policy.   

29. The Beazley Policy further provides:  

Coverage hereunder shall attached only after all of the aggregate limits 
of liability, as set forth in Item 4. of the Declarations, after the Followed 
Policy has been exhausted through (i) payment in legal currency of Loss 
covered thereunder by the insurers of the Followed Policy or the Insured, 
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(or the Insured otherwise incurring Loss in an amount exceeding the 
applicable retention and limit of liability of the Followed Policy); or (ii) 
the Insured having (a) entered into a settlement in accordance with the 
provisions of the Followed Policy and, if applicable, this Policy, 
obligating it to pay such Loss, or (b) been held in a final non-appealable 
order to be obligated to pay such Loss. 
 

Id.  

C. The QBE Policy  

30. QBE issued Excess Buyer-Side Representations and Warranties 

Insurance Policy No. 100012392 to HII (the “QBE Policy”).  The QBE Policy 

incepted on February 4, 2020, and expires on March 26, 2023.  The QBE Policy has 

an aggregate limit of liability of $20,000,000, excess of $50,000,000 in underlying 

limits.  A true and correct copy of the relevant portions of the QBE Policy is attached 

hereto as Exhibit C and incorporated herein. 

31. The QBE Policy states that it “is subject to the provisions, terms, 

conditions, exclusions and endorsements of the Followed Policy . . . .”   

Ex. C. § I.A. 

32. The “Followed Policy” is the Illinois Union Policy.   

33. The QBE Policy also states that QBE: 

shall pay to or on behalf of the Insureds the Insurer’s Limit of Liability 
for any Loss suffered, sustained or incurred by or on behalf of the 
Insureds in excess of the aggregate limits of liability of the Underlying 
Insurance, subject to the Limits of Liability as provided below. Liability 
under this Policy with respect to any Loss shall not attach unless and 
until the aggregate limits of liability of the Underlying Insurance have 
been exhausted and/or exceeded by (i) the payment of, or written 
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commitment to pay, Loss by or on behalf of the insurers of such 
Underlying Insurance, or (ii) Loss, collectively, (x) suffered or incurred 
by or on behalf of the Insureds (regardless of whether payment is 
actually made with respect to such Loss by the Underlying Insurer), (y) 
the Insureds are obligated to pay as a result of a settlement entered into 
in accordance with the provisions of the Followed Policy and, if 
applicable, this Policy or (z) the Insureds are obligated to pay as a result 
of a final judgment or order. 
 

Id. § I.B.   

THE COVERAGE DISPUTE 
 

34. On August 14, 2020, HII timely notified the Insurers of a claim under 

their policies, submitting a Claim Notice.  HII advised the Insurers that HII suffered a 

“Loss” on March 26, 2020, in the amount of $94,131,585 as a result of Hydroid’s 

breach of the representations in Schedule 3.2, sections 7(a), 8(c), and 29 of the 

Transaction Agreement.  

35. On August 25, 2020, Beazley sent a letter to HII acknowledging receipt 

of the Claim Notice and advising HII that because the Beazley Policy is an excess 

policy, it is not implicated until all underlying insurance and any applicable retention 

has been exhausted by paid covered loss.   

36. On September 1, 2020, HII had a conference with the Insurers concerning 

the claim.   

37. On September 14, 2020, Beazley sent another letter to HII stating, among 

other things:   

Subject to the Underwriters’ complete reservations of rights and their 
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review of Chubb’s initial coverage analysis from its primary position, the 
Underwriters reserve the right to adopt the coverage analysis of Chubb 
and adopt any information requests by Chubb. However, at the present 
time the Underwriters cannot make a determination of Breach or Loss as 
the investigation into the claim is just beginning. 
 
38. On February 12, 2021, Illinois Union sent a letter to HII providing its 

“preliminary coverage conclusions.” Illinois Union stated: 

Chubb has reached its preliminary assessment that (1) a Breach of 
Schedule 3.2, Section 7(a) (relating to Financial Statements) occurred; 
(2) a Breach of Schedule 3.2, Section 8(c) (relating to Undisclosed 
Liabilities) likely occurred with respect to a limited number of projects; 
and (3) no Breach of Schedule 3.2, Section 29 (relating to Books and 
Records) occurred.  
 
39. Illinois Union further stated that while it “agrees that coverage exists 

for certain Losses relating to the claimed Breaches of Schedule 3.2, Sections 7(a) and 

8(c), at this time, [Illinois Union] disagrees with HII’s Loss calculation of 

$94,131,585.”  Illinois Union stated that it concluded that HII’s Loss was 

$272,777.”  

40. On March 2, 2021, Beazley sent HII a letter stating: 

As you know, the coverage provided under the Policy is determined by 
the coverage of the Followed Policy. We have received and reviewed the 
February 12, 2021 coverage letter from Chubb. Subject to the 
Underwriters’ complete reservations of rights, and based upon the 
Underwriters’ current understanding of the facts and circumstances in 
existence at this time, the Underwriters adopt and incorporate herein as 
applicable to the Policy the Chubb coverage position from its February 
12, 2021 coverage letter. As an excess carrier, the Underwriters cannot 
have any coverage obligations until the Followed Policy and SIR are 
exhausted. According to Chubb’s February 12, 2021 coverage letter, its 
Followed Policy and SIR are not exhausted, so the excess Policy is not 
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implicated on this claim. 
 
41. On March 4, 2021, QBE sent HII a letter, stating, among other things: 

QBE has reviewed Chubb’s February 12, 2021 letter concerning the 
availability of coverage for the Claim Notice under the Followed Policy 
and hereby adopts and incorporates the positions and reservations of 
rights set forth in that letter with respect to the QBE Excess Policy. 
 
42. On March 11, 2021, HII responded to Illinois Union’s February 12, 2021, 

letter, explaining why many of Illinois Union’s positions were wrong.  HII also 

amended its claim to remove one of the Job Orders, reducing its claim by $50,250.   

43. On or about April 23, 2021, after conducting further analysis, HII 

submitted an amended claim to defendants.  HII’s amended claim identified an 

additional breach of the financial statements representation by Hydroid in section 7 of 

Schedule 3.2 of the Transaction Agreement.  HII’s amended claim also amended HII’s 

Loss amount from $94,131,585 to $111,382,182.   

44. Thereafter, HII, the Insurers, and advisors to HII and the Insurers, had 

further discussions concerning HII’s amended claim. HII also provided additional 

information to support its amended claim, including detailed responses to Illinois 

Union’s June 8, 2021 information requests.   

45. On August 11, 2021, Illinois Union sent a letter to HII changing one of 

“its positions set forth in its preliminary coverage letter of February 12, 2021.”  

Specifically, the August 11, 2021, letter states: 

Chubb concludes that a breach of Schedule 3.2, Section 7(a) of the 



14 

Transaction Agreement (relating to Financial Statements) occurred with 
respect to Job Orders 5561 and 5878 only.  . . . The balance of Chubb’s 
position, as set forth in Chubb’s February 12, 2021, correspondence 
setting forth Chubb’s preliminary coverage conclusions, remains 
unchanged. 
 
46. On August 18, 2021, HII responded to Illinois Union’s letter, once again 

explaining why Illinois Union’s coverage position was wrong.   

47. HII has complied with all obligations under defendants’ policies, unless 

otherwise excused.  

COUNT I 
BREACH OF CONTRACT AGAINST ILLINOIS UNION 

 
48. HII repeats and realleges the allegations set forth above in this Complaint 

as though fully set forth herein. 

49. The Illinois Union Policy obligates Illinois Union to “indemnify [HII] 

for, or pay on [its] behalf, any Loss relating to or resulting from a Breach . . . that is 

reported to [Illinois Union] on or prior to the Notice Date.”   

50. Illinois Union breached its duty by refusing to pay HII for the full amount 

of its Loss resulting from Hydroid’s breaches.   

51. HII fully complied with all of the terms and conditions of the Illinois 

Union Policy, or is excused from doing so based on Illinois Union’s coverage 

declination and other conduct. 

52. As a direct and proximate result of Illinois Union’s breach of its duty to 

pay HII, HII has been damaged in an amount in excess of the Court’s jurisdictional 
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limits and according to proof at the time of trial, plus interest.  

COUNT II 
BREACH OF CONTRACT AGAINST BEAZLEY 

 
53. HII repeats and realleges the allegations set forth above in this Complaint 

as though fully set forth herein. 

54. The Beazley Policy obligates Beazley to “provide coverage in accordance 

with all of the terms, conditions and limitations . . . of the [Illinois Union] policy . . . 

with respect to a Breach.”   

55. The Beazley Policy also obligates Beazley to “pay to . . . [HII] the 

Insurer’s Limit of Liability for any Loss suffered, sustained or incurred by . . . [HII] in 

excess of the aggregate limits of liability of the Underlying Insurance, subject to the 

[Beazley Policy] Limits . . . .”  

56. Beazley breached its duty by refusing to pay HII its full $20,000,000 

Policy limit for HII’s Loss resulting from Hydroid’s breaches.   

57. HII fully complied with all of the terms and conditions of the Beazley 

Policy, or is excused from doing so based on Beazley’s coverage declination and other 

conduct. 

58. As a direct and proximate result of Beazley’s breach of its duty to pay 

HII, HII has been damaged in an amount in excess of the Court’s jurisdictional limits 

and according to proof at the time of trial, plus interest.   
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COUNT III 
BREACH OF CONTRACT AGAINST QBE 

 
59. HII repeats and realleges the allegations set forth above in this Complaint 

as though fully set forth herein. 

60. The QBE Policy obligates QBE to “provide coverage in accordance with 

all of the terms, conditions and limitations . . . of the [Illinois Union]       policy . . . 

with respect to a Breach.”   

61. QBE breached its duty by refusing to pay HII its full $20,000,000 Policy 

limit for HII’s Loss resulting from Hydroid’s breaches.   

62. HII fully complied with all of the terms and conditions of the QBE 

Policy, or is excused from doing so based on QBE’s coverage declination and other 

conduct. 

63. As a direct and proximate result of QBE’s breach of its duty to pay HII, 

HII has been damaged in an amount in excess of the Court’s jurisdictional limits and 

according to proof at the time of trial, plus interest.   

COUNT IV 
BAD FAITH AND/OR BREACH OF THE IMPLIED COVENANT OF 
GOOD FAITH AND FAIR DEALING AGAINST ILLINOIS UNION 

 
64. HII repeats and realleges the allegations set forth above in this Complaint 

as though fully set forth herein. 

65. Implied in the Illinois Union Policy is a covenant that Illinois Union 
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would act in good faith and deal fairly with HII, that Illinois Union would do nothing 

to interfere with HII’s rights to receive benefits due under the Illinois Union Policy, 

and that Illinois Union would give at least the same level of consideration to HII’s 

interests as it gives its own interests.  Instead of complying with these duties, Illinois 

Union breached its implied covenant of good faith and fair dealing in its handing of 

HII’s claim by, among other things,  

 artificially and narrowly interpreting its policy’s provisions; 

 failing to conduct a full and thorough investigation of HII’s claim and 

amended claim; 

 asserting grounds for avoiding coverage that it knew are not supported by, 

and in fact are contrary to, the terms of the Transaction Agreement and the 

Illinois Union Policy, the law, insurance custom, practice, and standards, 

accounting custom, practice, and standards, and the facts; 

 failing to fully inquire into all possible bases that might support coverage for 

HII’s full Loss; 

 giving greater consideration to its own interests than it gave to HII’s 

interest;  

 taking unreasonable coverage positions; and 

 otherwise acting as alleged above.   

66. In breach of the implied covenant of good faith and fair dealing, Illinois 
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Union engaged in the conduct alleged above for the purpose of consciously 

withholding from HII the rights and benefits to which HII is entitled under the Illinois 

Union Policy and without considering HII’s interests at least to the same extent as it 

considered its own interests.  

67. Illinois Union’s conduct is inconsistent with HII’s reasonable 

expectations, is contrary to insurance industry custom and practice, is contrary to legal 

requirements, and constitutes bad faith.  

68. As a direct and proximate result of Illinois Union’s breach of the implied 

covenant of good faith and fair dealing, HII has sustained, and continues to sustain, 

damages in an amount in excess of the Court’s jurisdictional limits and according to 

proof at the time of trial, plus interest. These damages include HII’s full Loss that 

Illinois Union is obligated to pay HII under the Illinois Union Policy and the costs 

HII’s has incurred and is incurring in investigating and presenting the claim to the 

Insurers.   

69. HII is informed and believes, and on that basis alleges, that Illinois 

Union, acting through one or more of its officers, directors, or other corporate 

employees with substantial independent and discretionary authority over significant 

aspects of Illinois Union’s business, performed, authorized, and/or ratified the bad 

faith conduct alleged above.  

70. Illinois Union’s conduct is contemptable and has been done with a 



19 

conscious disregard of HII’s rights, constituting oppression, fraud, and/or malice. 

Illinois Union engaged in a series of acts designed to deny HII the benefits due under 

the Illinois Union Policy. Specifically, Illinois Union, by acting as alleged above, in 

light of information, facts, and relevant law to the contrary, consciously disregarded 

HII’s rights and forced HII to incur substantial financial losses, without any assistance 

from it, thereby inflicting substantial financial damage on HII. Illinois Union ignored 

HII’s interests and concerns, with the requisite intent to injure HII. Therefore, HII is 

entitled to recover punitive damages from Illinois Union in an amount sufficient to 

punish and to make an example of Illinois Union in order to deter similar conduct. 

PRAYER FOR RELIEF 

WHEREFORE, HII prays for relief as follows: 

1. On these causes of action, HII requests that this Court enter a judgment 

against all defendants and in favor of HII for each count alleged in this Complaint; 

2. HII further requests that this Court award compensatory damages in an 

amount to be determined at trial, but of no less than $111,382,182, plus pre- and post-

judgment interest, and other allowable damages, including punitive damages, as well 

as all costs incurred as a consequence of having to prosecute this lawsuit, including 

attorneys’ fees; and 

3. Additionally, HII requests such other and further relief as the Court 

deems just and proper. 
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DEMAND FOR TRIAL BY JURY 

 HII hereby demands a trial by jury of twelve on all issues so triable. 

Dated:  September 1, 2021   BERGER HARRIS LLP 
 
       /s/ David J. Baldwin   
       David J. Baldwin (No. 1010) 
       Peter C. McGivney (No. 5779) 
       1105 N. Market St., 11th Floor 
       Wilmington, DE 19801 
       Telephone: (302) 655-1140 
       Fax: (302) 655-1131 
       dbaldwin@bergerharris.com 
       pmcgivney@bergerharris.com 
 
       Attorneys for Plaintiff 

Huntington Ingalls Industries, Inc. 
OF COUNSEL (pro hac vice to be filed): 
 
Pasich LLP 
Kirk A. Pasich  
(pro hac vice pending) 
Sandra Smith Thayer 
(pro hac vice pending) 
10880 Wilshire Blvd., Ste. 2000 
Los Angeles, CA 90024 
(424) 313-7860 
KPasich@PasichLLP.com 
SThayer@PasichLLP.com 
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AMENDED COMPLAINT 

1. Novolex Holdings, LLC (“Novolex”) purchased The Waddington Group (“TWG”) 

from Newell Brands Inc. (“Newell”) pursuant to an Equity Purchase Agreement (the “EPA”) that 

was signed on May 2, 2018 (the “Effective Date”), and closed on June 29, 2018 (the “Closing”).  

[See Ex. 1 (EPA).]  This matter arises from the refusal by Defendants—Illinois Union Insurance 

Company, Lloyd’s Syndicate 4000, Barbican Transaction Liability Consortium 9804, and Arch 

Reinsurance (Bermuda) Ltd. (collectively, the “Chubb Insurers”)—to cover losses under the third 

tier of the representations and warranties insurance policy that Novolex purchased in connection 

with the TWG acquisition.  [Ex. 2 (RWI Policy).]  The aggregate loss incurred by Novolex (at 

least in excess of $250 million) dwarfs the limits of the representations and warranties insurance 

applicable here ($150 million, excess of a $17 million retention), and the full coverage amount 

should have been paid to Novolex.  Novolex would not have agreed to pay the price it did for 

TWG had the truth about TWG’s business not been concealed from Novolex until after the 
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acquisition.  Novolex obtained representations and warranties insurance to protect against the very 

risk that materialized here, but the Chubb Insurers, responsible for coverage under Novolex’s third 

excess insurance policy, have utterly rebuked their commitments, rather than honor them. 

2. Newell made important representations in the EPA that addressed the 

fundamental value of the acquisition:  TWG is a global manufacturer of tabletop goods and food 

packaging products.  Consistent with the industry in which it operates, TWG’s value depends on 

its long-standing relationships with major retailers and distributors, who, consistent with the 

custom and practice of the industry, make large-scale, recurrent purchases from TWG without any 

minimum volume obligations.  Thus, Newell made a series of representations and warranties in 

the EPA to assure Novolex about the existence and strength of those customer relationships and 

that there were no adverse changes to TWG’s business, including Warranty 3.7(a)(i) (business 

conducted in ordinary course), Warranty 3.7(a)(ii) (no actions that would have required consent), 

Warranty 3.7(b) (“Absence of Certain Changes or Events”), Warranty 3.10(b) (neither TWG nor 

any “Material Relationships,” including Costco, had breached any of their “Material Contracts”), 

Warranty 3.18 (“Significant Customers and Suppliers”), and Warranty 3.20 (no pending or 

threatened breach of warranty claims).  

3. Insurers sold Novolex representations and warranties coverage to indemnify 

Novolex against loss resulting from any misrepresentations by Newell:  In lieu of a seller 

indemnity against breaches of those representations and warranties, Novolex purchased the 

representations and warranties insurance at issue here (the “RWI Policy”).  [Ex. 2 (RWI Policy).]  

Under that insurance policy, coverage is available for any Newell breach of, or inaccuracy in, the 

representations and warranties provided in the EPA.  The RWI Policy further provides that “[b]oth 

the existence of any Breach and the amount of any Losses resulting from such breach shall be 
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determined without giving effect to any ‘material’, ‘materiality’, ‘Material Adverse Effect’ or 

similar qualifications contained in or otherwise applicable to the representations or warranties 

contained” in the EPA.  This is known as a “materiality scrape,” and its purpose is to substantially 

expand the scope of coverage for breaches of contractual representations and warranties.  For 

example, although Newell itself would breach Warranty 3.7(b) only if changes or events prior to 

a certain date had resulted in a “Material Adverse Effect” (as defined in the EPA), application of 

the materiality scrape in the RWI Policy means that the Insurers must treat any “adverse effect” as 

a coverage-triggering breach, without regard to the “materiality” of such “adverse effect.”  In other 

words, Novolex obtained the broadest representations and warranties insurance available in the 

market, and paid commensurate premiums for such coverage. 

4. Newell breached multiple EPA representations by virtue of TWG’s loss of its 

long-standing Costco business:  Shortly after the Closing, Novolex learned, for the first time, 

that by early 2018, Costco—TWG’s third-largest customer with annual purchases in the tens of 

millions of dollars—had informed TWG of its intent to take substantially all of its business 

elsewhere, following a lengthy period of repeated failures by TWG to live up to its side of the 

bargain.  Costco’s switch away from TWG constitutes a breach of multiple representations and 

warranties in the EPA, including the Ordinary Course Warranty (Warranty 3.7(a)(i)), the Consent 

Warranty (Warranty 3.7(a)(ii)), the No Adverse Effect Warranty (Warranty 3.7(b)), the No 

Breach Warranty (Warranty 3.10(b)), the No Adverse Relationship Warranty (Warranty 3.18), 

and the No Claim Warranty (Warranty 3.20).  Costco’s rejection of its long-term relationship 

with TWG did not come out of the blue to TWG; rather, it was the result of TWG’s repeated 

failures with Costco (including merchandise and service breakdowns, poor communication, and 

poorly conceived pricing demands by TWG) in the period immediately preceding the sale to 
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Novolex.  To make matters worse, Newell provided Novolex with a Seller Disclosure Letter that 

identified potential breaches of the representations and warranties in the EPA, yet again none of 

the issues with Costco were disclosed therein.  Accordingly, the issues described herein represent 

clear and unequivocal breaches of the representations and warranties made by Newell in the EPA, 

as listed above.  Each one of these breaches provides an independent basis for a recovery of the 

full policy limits ($150 million). 

5. The RWI Policy at issue covers the claimed loss, but the Chubb Insurers have 

not lived up to their coverage obligations:  Novolex submitted a claim for coverage under the 

RWI Policy for the losses arising from Newell’s breaches of the representations and warranties.  

While the insurers responsible for the first, second, and fourth tiers of the RWI Policy have 

honored their obligations, the Chubb Insurers have shirked their responsibilities under the third 

tier.  Novolex seeks to recover its losses stemming from this straightforward breach of the RWI 

Policy. 

6. The Chubb Insurers have acted in bad faith by unreasonably delaying and 

effectively denying coverage for Novolex’s losses:  Despite the fact that all other insurers have 

recognized the validity of Novolex’s claim, including insurers sitting above them in the tower, 

the Chubb Insurers have engaged in a bad-faith scheme to drag out their coverage decision, while 

harassing Novolex with never-ending information requests, in hopes that Novolex will abandon 

its claim.  Prior to this litigation, Novolex participated in two mediation sessions with the Chubb 

Insurers, during which it supplied ample information demonstrating the existence, and quantum, 

of loss to Novolex from the breach of Newell’s representations and warranties.  Yet, the Chubb 

Insurers declined to provide a coverage determination.  During the course of this litigation, 

Novolex has been met with harassing litigation tactics at nearly every turn, including ceaseless 
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requests for additional information notwithstanding the clear evidence requiring full coverage.  

These efforts smack of bad faith and have created significant additional and unnecessary expense 

for Novolex.  Today, 21 months after Novolex first submitted its claim for coverage under the 

RWI Policy, the Chubb Insurers still have not extended Novolex a coverage determination and 

have requested a stay of these proceedings that would further delay Novolex recovering under 

the RWI Policy.  The Chubb Insurers had and have no reasonable basis for this delay.   

NATURE OF THE ACTION 

7. TWG is a global packaging manufacturer of tabletop goods, such as cutlery, 

tumblers, and plates.  

8. Historically, Costco had been a major, long-standing customer of TWG.  Costco’s 

purchasing produced significant earnings (or EBITDA) for TWG each year, including $19 million 

in 2017.  TWG projected that Costco would generate $20 million in earnings for TWG in 2018.  

In short, Costco’s revenue contributed to TWG’s bottom line and produced significant earnings 

(or EBITDA) for TWG.   

9. Newell sold TWG to Novolex on the basis of TWG’s EBITDA and earnings power 

derived from customers like Costco.  And Novolex, in fact, chose to acquire TWG on the same 

basis:   TWG’s projected financial performance and projected EBITDA. 

10. Novolex negotiated for a set of contractual safeguards to protect its sizeable 

investment, which took the form of numerous representations and warranties in the EPA that were 

intended to ensure key aspects of TWG’s business.  Among other representations and warranties, 

Novolex negotiated to include the following representations and warranties (each, a “Warranty” 

and collectively, “Warranties”) in the EPA: 
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(a) Warranty 3.7(a)(i) that between March 31, 2018 (the “Statement Date”)  and 

May 2, 2018, the Effective Date (together, the “Negotiation Period”), TWG had conducted 

its business “in the ordinary course, consistent with past practices” (the “Ordinary Course 

Warranty”); 

(b) Warranty 3.7(a)(ii) that during the Negotiation Period, “there has not been 

any action taken that, if taken during the period from the Effective Date through the Closing 

Date, would require Purchaser’s consent under Section 5.1” (the “Consent Warranty”); 

(c) Warranty 3.7(b) that from December 31, 2017, through the Effective Date 

TWG had not experienced any adverse effect to its business or operations (the “No Adverse 

Effect Warranty”); 

(d) Warranty 3.10(b) that as of the Effective Date and through the Closing, 

TWG had not received notice of any breach or default of its contract with Costco that could 

be reasonably expected to “interfere with the conduct of the Business” and that Newell had 

provided Novolex with a copy of each Material Contract (the “No Breach Warranty”);  

(e) Warranty 3.18 that since December 31, 2017, and as of the Effective Date 

and through to the Closing, TWG had not received any written notice from Costco that it 

had terminated, canceled, or adversely modified its relationship with TWG, or that Costco 

intended to do so in the future (the “No Adverse Relationship Warranty”); and  

(f) Warranty 3.20 that as of the Effective Date and through to the Closing, no 

customer or other entity had a pending claim or threatened claim of breach of warranty 

against TWG (the “No Claim Warranty”).   

11. In connection with its purchase of TWG, Novolex purchased a four-tiered $150 

million RWI Policy.  [See Ex. 2 (RWI Policy).]  The insurers were North American Capacity 
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Insurance Company, Interstate Fire and Casualty Company, Aspen Specialty Insurance Company, 

PartnerRe Ireland Insurance DAC, Lloyd’s Syndicate 4000, Barbican Transaction Liability 

Consortium 9804, Arch Reinsurance (Bermuda) Ltd., and Illinois Union Insurance Company 

(each, an “Insurer”; collectively, the “Insurers”).   

12. The Insurers agreed to cover all of Novolex’s losses “arising out of or resulting 

from” any breach of any of the Warranties in the EPA and its accompanying certificates.  [See Ex. 

2 (RWI Policy).]  

13. After the Closing, Novolex discovered that, in the months leading up to the 

Effective Date and the Closing, TWG’s relationship with Costco had, in fact, deteriorated sharply 

as a result of departures by Newell from its ordinary course practices in the preceding period.  

Among other things, TWG imposed unreasonably high prices on Costco, routinely sent late 

product shipments, had poor communication, and delivered damaged products.  This deteriorating 

relationship culminated in Costco making clear that it was going to dramatically decrease its 

purchases from TWG.  Critically, prior to the Closing, Costco informed TWG that it was 

discontinuing its long-standing purchases from TWG by ending TWG’s participation in Costco’s 

October and Thanksgiving multi-vendor mailer (“MVM”) promotions, making a “hard switch” 

away from one of TWG’s contracts to find alternative suppliers for 9-oz. tumblers, and excluding 

TWG’s 10-oz. tumbler from an MVM. 

14. The deterioration of the Costco relationship—known to TWG and its CEO John 

Wurzburger but kept secret from Novolex—breached each of the above Warranties, including the 

Ordinary Course Warranty (Warranty 3.7(a)(i)), the Consent Warranty (Warranty 3.7(a)(ii)), the 

No Adverse Effect Warranty (Warranty 3.7(b)), the No Breach Warranty (Warranty 3.10(b)), the 

No Adverse Relationship Warranty (Warranty 3.18), and the No Claim Warranty (Warranty 3.20).  
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15. These breaches caused Novolex to close the TWG transaction at an unjustified 

price, resulting in a loss of approximately $267 million (i.e., the difference between what Novolex 

paid for TWG and TWG’s actual value based on facts concealed from Novolex prior to the 

Closing). 

16. Novolex notified the Insurers of its claim on October 8, 2018 (the “Claim Notice”).  

Since that time, Novolex has provided the Insurers with voluminous records and documents and 

responded to numerous information requests.  While the nonparty Insurers have honored their 

obligations under the first, second, and fourth tiers of the RWI Policy, the Chubb Insurers have 

refused to honor the third tier of the RWI Policy.  Accordingly, the Chubb Insurers have breached 

the RWI Policy by failing to provide coverage, and have obstructed and delayed coverage under 

the third tier of the RWI Policy, as further detailed herein. 

17. Put simply, Novolex would not have paid Newell the price it did for TWG had it 

known the truth about TWG’s business, which was concealed from Novolex until after the Closing.  

Novolex paid for insurance to cover breaches of representations and warranties by the seller, and 

the Chubb Insurers should honor the policies. 

18. To remedy these flagrant breaches by the Chubb Insurers, Novolex seeks 

declaratory judgment that it is entitled to coverage under the RWI Policy; compensatory damages 

in an amount equal to the difference between the price Novolex paid for TWG and the value of 

TWG after the Costco termination; up to the maximum level of coverage contemplated under the 

RWI Policy; consequential damages; reasonable attorneys’ fees, costs, expert fees, and litigation 

expenses; pre- and post-judgment interest; and such further and other relief as the Court may deem 

just, equitable, or appropriate.  
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PARTIES 

19. Novolex Holdings, LLC, a limited liability company organized under the laws of 

the State of Delaware, is one of North America’s leading packaging manufacturers.  Novolex is 

headquartered in Hartsville, South Carolina. 

20. Illinois Union Insurance Company is a corporation organized under the laws of the 

State of Illinois with its principle place of business in Pennsylvania.  

21. Lloyd’s Syndicate 4000 is a syndicate organized under the laws of the United 

Kingdom with its principle place of business in London, England.  

22. Barbican Transaction Liability Consortium 9804 is a corporation organized under 

the laws of Guernsey with its principle place of business in Peter Port, Guernsey.    

23. Arch Reinsurance (Bermuda) Ltd. is a corporation organized under the laws of 

Bermuda with its principle place of business in Pembroke, Bermuda.  

24. Nonparty Chubb Transactional Risk Practice, a corporation organized under the 

laws of Switzerland with its principle place of business in Zurich, Switzerland, is the agent for 

Illinois Union Insurance Company. 

25. Nonparty Ironshore Insurance Services, LLC is a limited liability company 

registered in Delaware with its principle place of business in the State of New York.  Ironshore is 

the administrator for Pembroke Managing Agency. 

26. Nonparty Pembroke Managing Agency (Lloyd’s Syndicate 4000), a corporation 

organized under the laws of the United Kingdom with its principle place of business in London, 

England, is the manager for Lloyd’s Syndicate 4000.  

27. Nonparty North American Capacity Insurance Company is a corporation organized 

under the laws of the State of New Hampshire with its principle place of business in New 

Hampshire.  
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28. Nonparty Interstate Fire and Casualty Company is a corporation organized under 

the laws of the State of Illinois with its principal place of business in Illinois.  

29. Nonparty Aspen Specialty Insurance Company is a corporation organized under the 

laws of the State of Massachusetts with its principle place of business in Massachusetts.  

30. Nonparty PartnerRe Ireland Insurance DAC is a corporation organized under the 

laws of Ireland with its principle place of business in Dublin, Ireland.  

31. Nonparty Vale Insurance Partners, LLC, a limited liability company registered in 

Illinois and headquartered in New York, New York, is the agent for PartnerRe Ireland Insurance 

DAC. 

32. Nonparty Euclid Transactional LLC (“Euclid”), a limited liability company 

organized under the laws of the State of Delaware, is a managing general agent specializing in the 

underwriting of representations and warranties, among other transitional insurance coverages.  

Euclid is the authorized representative for North American Capacity Insurance Company, 

Interstate Fire and Casualty Company, and Aspen Specialty Insurance Company. 

JURISDICTION AND VENUE 

33. The RWI Policy includes a forum selection clause requiring the parties to bring any 

litigation exclusively in any state or federal court located in New York County:  

In the event of judicial proceedings in connection with this Policy, each of the 
Insurer and the Insured irrevocably submits to the exclusive jurisdiction of the state 
courts of the County of New York in the State of New York or, if it has or can 
acquire jurisdiction, the United States District Court for the Southern District of 
New York (and, in each case, any appellate court therefrom). 

[See Ex. 2 (RWI Policy), § XI.F.]  Accordingly, this Court has jurisdiction over this matter 

pursuant to CPLR § 301. 
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34. Venue is proper in this county pursuant to CPLR § 503 in that at least one party 

resides in this county.  Venue is also proper in this county pursuant to CPLR § 509 because Plaintiff 

designates this county. 

FACTUAL BACKGROUND 

A. Overview of TWG 

35. TWG manufactures, sells, packages, and distributes tabletop goods (including 

cutlery, tumblers, plates, etc.) and food packaging products across the United States and 

internationally.   

36. TWG employs more than 2,000 employees across 13 manufacturing sites.   

37. TWG’s major customers include large direct-to-consumer warehouse club retailers, 

such as (until recently) Costco, and large distributors.    

38. As one of TWG’s largest customers, Costco’s purchases constituted a vital part of 

TWG’s business.  Accordingly, TWG made significant capital investments with respect to 

infrastructure and personnel training in order to best satisfy Costco’s needs.  Such investments 

have included dedicated production lines in the Chelmsford, Massachusetts, and City of Industry, 

California, manufacturing plants; warehouses for storage of raw materials, equipment, and product 

in Chelmsford and City of Industry; and multi-million dollar investments in manufacturing 

equipment as recently as 2017. 

39. TWG projected that the Costco contract would generate more than 10% of TWG’s 

total EBITDA in 2019.  The TWG-Costco relationship and the revenue TWG realized from it were 

integral to TWG’s enterprise value.  Between 2009 and 2017, TWG’s EBITDA from Costco 

revenue increased year over year and reached nearly $19 million in 2017. 
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40. The Costco business was not only integral to TWG—just one of Newell’s many 

subsidiaries—it was critical to Newell as a whole.  Costco was one of Newell’s three largest 

customers, according to its 2016 and 2017 annual reports.  

B. Novolex Negotiates to Purchase TWG from Newell 

41. On March 29, 2018, Novolex sent a letter to Newell’s banker, JP Morgan, 

expressing interest in purchasing TWG.  

42. In connection with the sale, Newell provided Novolex with the unaudited balance 

sheet and income statement of TWG as of the Statement Date.   

43. Novolex’s financial advisor, Goldman Sachs, conducted an analysis of similar 

companies and their enterprise values based on EBITDA multiples, and Novolex utilized various 

other comparables based on EBITDA, including information from precedent transactions as 

multiples of EBITDA.  Goldman Sachs made presentations to Novolex about acquiring TWG on 

April 12 and 22, 2018. 

44. All of Novolex’s bids were predicated on EBITDA.  Newell knew that EBITDA 

was the standard by which the acquisition value of TWG was being calculated and used TWG’s 

EBITDA heavily in its marketing of TWG, including throughout its management presentation to 

Novolex.  TWG also used EBITDA to project its expected future financial performance.  

45. Newell knew that Novolex was relying on the strength of TWG’s product, services, 

and pricing, which engendered repetitive and consistent purchases by certain key customers.  And 

so, during the acquisition process, Newell’s Management Presentation touted TWG’s 

“[l]ongstanding . . . customer base,” the “[a]verage relationship of ~20 years with top 10 

customers” (including Costco), and “[l]ong-term relationships with attractive customers,” and 

Newell further emphasized that “[c]ustomer contracts and long-term relationships drive [TWG’s] 

FILED: NEW YORK COUNTY CLERK 12/02/2020 06:25 PM INDEX NO. 655514/2019

NYSCEF DOC. NO. 196 RECEIVED NYSCEF: 12/02/2020

12 of 66



 

13 
 

distribution strategy,” its “customer stickiness,” and its “[s]uperior margins and customer 

retention.”   

46. On April 26, 2018, Novolex presented its proposal to purchase TWG to the Novolex 

Board of Directors, which gave its approval.  

47. On April 27, 2018, Novolex sent JP Morgan a proposal to purchase TWG that 

proposed a purchase price of $2.21 billion in cash.  

48. The next day, Novolex sent a revised and final proposal to purchase TWG for a 

proposed purchase price of $2.275 billion in cash.  All of these bids were predicated on EBITDA.  

C. The Parties Enter into the EPA 

49. On the Effective Date, the EPA became a binding contract on both parties.   

50. Novolex ultimately paid an enterprise value of $2.275 billion for TWG, which is a 

multiple of 11.11 times TWG’s projected 2019 EBITDA.  

51. Newell itself touted the sale to the public as a transaction that was based on an 

“attractive multiple” of EBITDA.  Newell went further by publicly announcing that it had signed 

the deal on a 12x multiple of EBITDA: “We’ve signed a definitive agreement to sell Waddington 

for about $2.3 billion in gross proceeds, and we expect to generate approximately $2.2 billion after 

tax.  This is a 12x multiple in adjusted EBITDA.”   

52. Because the final conclusion of a deal of the TWG deal’s magnitude requires 

numerous steps by both parties, the EPA did not close until approximately two months after the 

Effective Date.  During the period between the Effective Date and the Closing Date, Novolex did 

not yet have control of TWG and lacked real-time financial information about TWG’s 

performance.  Therefore, before the Effective Date, Novolex had to rely on Newell’s 

representations and warranties about TWG, including that Newell would provide notice of certain 

events that could affect TWG’s finances.  Novolex also relied on the fact that, pursuant to Section 
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7.2(c) of the EPA, Newell delivered an Officer’s Certificate at the Closing confirming the accuracy 

of the representations and warranties in the EPA.  [See Ex. 3 (Officer’s Certificate).]   

D. The Representations and Warranties in the EPA 

53. Novolex negotiated to have the EPA include a series of key warranties regarding 

the TWG business as of both the Effective Date and the Closing Date, several of which are 

discussed below. 

54. Exceptions to these warranties were identified in a Seller Disclosure Letter, which 

Newell provided to Novolex on May 2, 2018.  No exceptions were identified with respect to the 

Costco relationship or any of the products that were being sold to Costco. 

Newell’s Ordinary Course Warranty—Warranty 3.7(a)(i).  

55. In Warranty 3.7(a)(i), Newell represented that during the Negotiation Period: 

Except as set forth in Section 3.7 of the Seller Disclosure Letter, during the period 
beginning on the Statement Date [March 31, 2018] and ending on the Effective 
Date [May 2, 2018], (i) the Purchased Companies have conducted the Business in 
the ordinary course, consistent with past practice in all material respects . . . . 

[Ex. 1 (EPA) (emphasis added).] 

56. Section 3.7 of the Seller Disclosure Letter did not include any disclosures with 

respect to the Costco relationship or any of the products that were being sold to Costco.  

57. Through Warranty 3.7(a)(i), Newell assured Novolex that, during the Negotiation 

Period, TWG had conducted its business consistent with past practices. 

Newell’s Consent Warranty—Warranty 3.7(a)(ii). 

58. In Warranty 3.7(a)(ii), Newell represented that during the Negotiation Period: 

Except as set forth in Section 3.7 of the Seller Disclosure Letter, during the period 
beginning on the Statement Date [March 31, 2018] and ending on the Effective 
Date [May 2, 2018] . . . (ii) there has not been any action taken that, if taken during 
the period from the Effective Date through the Closing Date, would require 
Purchaser’s consent under Section 5.1. 
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[Ex. 1 (EPA).] 

59. Section 3.7 of the Seller Disclosure Letter did not include any disclosures with 

respect to the Costco relationship or any of the products that were being sold to Costco. 

60. Section 5.1(a) of the EPA requires disclosure or consent to vary from the ordinary 

course of business: 

Except as expressly provided by this Agreement or any Ancillary Agreement, as 
set forth in Section 5.1 of the Seller Disclosure Letter or as expressly consented to 
in writing by Purchaser (which consent will not be unreasonably withheld, 
conditioned or delayed), between the Effective Date and the Closing (the “Pre-
Closing Period”), Parent will, and will cause its Affiliates (including the Purchased 
Companies) to, (i) conduct the Business in all material respects in the ordinary 
course, consistent with past practice, and (ii) use commercially reasonable efforts 
to preserve intact the goodwill associated with the Business and the material 
commercial relationships of the Business with customers, suppliers and others with 
whom it does business. 

[Ex. 1 (EPA).]  

61. Section 5.1(b) of the EPA provides, in relevant part, that the Seller will not amend, 

modify, or terminate a Material Contract without disclosure or consent: 

Without limiting the generality of Section 5.1(a), and except as otherwise expressly 
provided in this Agreement, as set forth in Section 5.1 of the Seller Disclosure 
Letter or as expressly consented to in writing by Purchaser (which consent will not 
be unreasonably withheld, conditioned or delayed), during the Pre-Closing Period, 
Parent will not, and will not permit any of its Affiliates (including the Purchased 
Companies) to: . . .  amend or modify or terminate (partially or completely), or enter 
into any agreement to amend or modify or terminate (partially or completely), any 
of the Material Contracts or Contracts . . . described in . . . Section 3.10(a) . . . .   

[Ex. 1 (EPA).] 

62. Newell purported to identify TWG’s Material Contracts in the Seller Disclosure 

Letter.  Section 3.10(a)(xii) of the Seller Disclosure Letter identified the following contracts with 

Costco as Material Contracts: (1) U.S. Vendor Commitment Agreement between Waddington 

North America, Inc. and Costco Wholesale Corporation, dated August 10, 2016; and (2) Costco 
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Wholesale Basic Vendor Agreement between Waddington North America, Inc. and Costco 

Wholesale Corporation, dated June 28, 2012 (the “Basic Vendor Agreement”). 

63. Section 3.18 of the EPA defines “Material Relationships” as “the ten largest 

customers and ten largest suppliers of the Purchased Companies, taken as a whole.”  [See Ex. 1 

(EPA).]  Section 3.18 of the Seller’s Disclosure Letter lists TWG’s top ten customers, of which 

Costco is listed third. 

64. Because of the importance of Material Contracts to Novolex and the purchase price 

it agreed to pay, this representation was intended to ensure that Novolex would acquire TWG with 

the Material Contracts still in effect.  Novolex’s consent would be required for TWG or Newell to 

amend, modify, or terminate any of the Material Contracts because doing so could affect TWG’s 

business operations and value.  The Consent Warranty was intended to prevent TWG or Newell 

from excluding Novolex from critical decisions and actions regarding the Material Contracts.  

65. TWG never requested Novolex’s written consent to amend or modify or terminate 

any of the Material Contracts listed in the Seller Disclosure Letter during the Negotiation Period. 

66. Through Warranty 3.7(a)(ii), Section 5.1(a), and Section 5.1(b),  Newell assured 

Novolex that, during the Negotiation Period, TWG’s business with respect to the Material 

Contracts remained unchanged. 

Newell’s No Adverse Effect Warranty—Warranty 3.7(b). 

67. In Warranty 3.7(b), Newell represented that “during the period beginning on 

December 31, 2017 and ending on the Effective Date, there has not been any Effect which has had 

or would reasonably be expected to have a Material Adverse Effect.” [Ex. 1 (EPA).] 

68. Section 11.1 of the EPA defines “Material Adverse Effect” to mean:  

[A]ny change, effect or event (each, an “Effect”) that, individually or in the 
aggregate, has been or is reasonably expected to be materially adverse to the 
condition (financial or otherwise) or results of operations of the Business or the 
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Purchased Companies, taken as a whole; provided, however, that no Effect will be 
considered when determining whether a Material Adverse Effect has occurred to 
the extent such Effect resulted or arose from any of the following: (a) the 
negotiation, execution, announcement or pendency of the Transactions, including 
any impact thereof on relationships, contractual or otherwise, with any customers, 
suppliers, distributors, partners or employees (provided this clause (a) and the 
following clause (c) do not apply in the context of the representations and 
warranties explicitly addressing the execution, delivery or performance of this 
Agreement or the consummation of the Transactions, or any condition to Closing 
as it relates to such representations and warranties); (b) conditions affecting the 
industry in which the Business participates, the capital markets in general or the 
markets in which the Business operates; (c) compliance with the terms of, or the 
taking of any action required by, this Agreement, the Ancillary Documents or the 
other agreements contemplated hereby; (d) any change in applicable Laws or the 
interpretation thereof; (e) any change in GAAP or other accounting requirements 
or principles or any change in related Laws or the interpretation thereof; (f) any 
national or international political or social conditions, including an outbreak or 
escalation of hostilities, acts of terrorism, military acts, political instability or other 
national or international calamity, crisis or emergency, or any governmental or 
other response to the foregoing, in each case whether or not involving the United 
States; (g) any change in conditions in the United States, foreign or global financial, 
banking or securities markets generally (including any disruption thereof and any 
decline in the price of any security or any market index or any change in interest or 
exchange rates); (h) any hurricane, earthquake, flood or other natural disasters; 
(i) any failure by the Business to meet any internal or published projections, 
forecasts or revenue or earnings predictions for any period ending (or for which 
revenues or earnings are released) on or after the date of this Agreement (provided 
that this clause (i) will not prevent a determination that any Effect underlying such 
failure has resulted in a Material Adverse Effect); or (j) any action taken with the 
consent or upon the request of Purchaser in writing after the Effective Date, but in 
the case of clauses (b), (d), (e), (f), (g) and (h), only to the extent any such Effects 
do not have a materially disproportionate adverse impact on the Business relative 
to other Persons in the industries in which the Business operates. 

[Ex. 1 (EPA).] 

69. Newell’s representations in the No Adverse Effect Warranty communicated to 

Novolex that TWG had not experienced any effect adverse to the conditions or operations of 

TWG’s business between December 31, 2017 and the Effective Date.  

Newell’s No Breach Warranty—Warranty 3.10(b). 

70. In Warranty 3.10(b), Newell represented that as of the Effective Date and as of the 

Closing Date: 
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No Purchased Company is in breach or default of, or has received any written notice 
of any breach or default or event that, with notice or lapse of time, or both, would 
constitute a default by such Person under any Material Contract, except as would 
not reasonably be expected to result in material Liability to the Purchased 
Companies, taken as a whole, or otherwise materially interfere with the conduct of 
the Business, taken as a whole, in substantially the manner currently conducted. 

[See Ex. 1 (EPA).] 

71.  Section 11.1 of the EPA defines “Contract” as “any contract, agreement, license, 

lease, guaranty, indenture, sales or purchase order or other legally binding commitment in the 

nature of a contract, whether written or oral.”  [See Ex. 1 (EPA), § 11.1 (defining “Contract”).] 

72. Newell purported to identify TWG’s Material Contracts in the Seller Disclosure 

Letter.  Section 3.10(a)(xii) of the Seller Disclosure Letter included two contracts with Costco 

under its disclosure of “Contracts with any of the Material Relationships”: (1) U.S. Vendor 

Commitment Agreement between Waddington North America, Inc. and Costco Wholesale 

Corporation, dated August 10, 2016; and (2) Costco Wholesale Basic Vendor Agreement between 

Waddington North America, Inc. and Costco Wholesale Corporation, dated June 28, 2012. 

73. The Basic Vendor Agreement incorporated the Costco Wholesale Standard Terms 

as of 2004 (the “Costco Standard Terms”).  [See Ex. 4 (Basic Vendor Agreement), Ex. 5 (Costco 

Standard Terms).]  Through Warranty 3.10(b), Newell represented to Novolex that TWG was in 

compliance with the Costco Standard Terms. 

74. Newell’s representations with respect to these Costco Standard Terms 

communicated to Novolex that TWG had done nothing as of the Closing to breach any of these 

provisions with respect to any of the Costco Material Contracts or that any breach would not result 

in a meaningful liability for TWG or interfere with TWG’s business. 
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Newell’s No Adverse Relationship Warranty—Warranty 3.18. 

75. In Warranty 3.18, Newell represented that since December 31, 2017, and as of the 

Effective Date and through to the Closing Date: 

Section 3.18 Significant Customers and Suppliers.  Section 3.18 of the Seller 
Disclosure Letter sets forth a true and correct list of each of the ten largest 
customers and ten largest suppliers of the Purchased Companies, taken as a whole 
(such customers and suppliers, the “Material Relationships”), as determined, in the 
case of customers, by payments by each such customer and, in the case of suppliers, 
by value of sales by each such supplier, during the twelve months ended 
February 28, 2018.  Since December 31, 2017, there has not been any written notice 
or, to the Knowledge of Parent, any oral notice, from any such Material 
Relationship that such Material Relationship has terminated, canceled or adversely 
and materially modified or intends to terminate, cancel or adversely and materially 
modify any Contract between a Purchased Company and any such Material 
Relationship.   

[Ex. 1 (EPA).] 

76. This “Significant Customers” representation and warranty contains two closely 

related representations.  First, Warranty 3.18 states that the Seller’s “Disclosure Letter” 

(incorporated by reference as part of the EPA) “sets forth a true and correct list of . . . the ten 

largest customers [defined in 3.18 as “Material Relationships”] . . . by payments by each such 

customer. . . .”  As Costco was listed on the Seller’s Disclosure Letter, Warranty 3.18 warrants 

that Costco was one of TWG’s ten largest customers as measured by payments from Costco, 

ranked third. 

77. Second, Warranty 3.18 states that, of those same top ten “Material Relationship” 

customers, none had (“[s]ince December 31, 2017”) given written or oral notice that they had, or 

that they intended to, terminate, cancel, or adversely (and materially) modify “any Contract” 

between themselves and TWG.  In other words, Newell assured Novolex that none of TWG’s top 

customers (“material relationships”) had expressed in any formal or informal way (“written or 
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oral”) an intention to end (“terminate or cancel”) or change (“adversely modify”) “any Contract” 

between them and TWG.  [See Ex. 1 (EPA).] 

Newell’s No Claim Warranty—Warranty 3.20. 

78. In Warranty 3.20, Newell represented that as of the Effective Date and as of the 

Closing Date:  

Section 3.20 Product and Service Warranties.  With respect to any express warranty 
or guaranty as to goods sold, or services provided, by any Purchased Company (a 
“Warranty”), there is no pending claim or, to the Knowledge of Parent, threatened 
claim alleging any material breach of any Warranty (other than individual warranty 
claims incurred in the ordinary course of business consistent with past practice). 

[Ex. 1 (EPA).] 

79. Each of these representations provided assurances to Novolex that TWG’s business 

units and key customer relationships were operating consistent with TWG’s past performance and 

that there were no pending or threatened disputes between TWG and any of its key customers.  

Such assurances were critical to Novolex’s valuation of TWG based on its historical EBITDA 

values.  

E. Newell Affirms the Truth of the Representations and Warranties in the EPA 

80. Under Section 7.2 of the EPA, Novolex’s obligation to consummate the purchase 

of TWG as of the Closing was conditioned upon the accuracy of Newell’s representations, 

warranties, and covenants: 

The obligation of Purchaser to consummate the Transactions is conditioned upon 
the satisfaction or waiver, as of the Closing, of the following conditions: 

(a) Representations and Warranties.  All representations and warranties set forth in 
Article III (other than the Fundamental Representations and the representations 
and warranties set forth in Section 3.7(b)), without giving effect to materiality, 
Material Adverse Effect or similar qualifications, shall be true and correct in all 
respects on the Effective Date and at and as of the Closing Date as though such 
representations and warranties were made at and as of the Closing Date (other 
than in the case of any representation or warranty that by its terms addresses 
matters only as of another specified date, which will be so true and correct only 
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as of such specified date), except to the extent the failure of such representations 
and warranties to be true and correct have not had and would not reasonably be 
expected to have, individually or in the aggregate, a Material Adverse 
Effect. . . .  The representations and warranties set forth in Section 3.7(b) shall 
be true and correct in all respects on the Effective Date; 

(b) Covenants.  Parent shall have performed in all material respects all of the 
covenants and agreements required to be performed by it under this Agreement 
at or prior to the Closing; 

(c) Officer’s Certificate.  Parent shall have delivered to Purchaser a certificate 
dated as of the Closing Date signed by an officer of Parent to the effect that 
each of the conditions set forth in Section 7.2(a), Section 7.2(b) and Section 
7.2(f) have been satisfied . . . .  

[Ex. 1 (EPA).] 

81. Pursuant to Section 7.2(c) of the EPA, on June 29, 2018, Newell issued an 

“Officer’s Certificate” to Novolex in connection with the Closing (the “Closing Officer’s 

Certificate”) in which Newell certified: 

(1) All representations and warranties set forth in Article III of the Purchase 
Agreement (other than the Fundamental Representations and the 
representations and warranties set forth in Section 3.7(b) of the Purchase 
Agreement), without giving effect to materiality, Material Adverse Effect or 
similar qualifications, were true and correct in all respects on the Effective Date 
and are true and correct in all respects at and as of the date hereof as though 
such representations and warranties were made at and as of the date hereof 
(other than in the case of any representation or warranty that by its terms 
addresses matters only as of another specified date, which was so true and 
correct only as of such specified date), except to the extent the failure of such 
representations and warranties to be true and correct have not had and would 
not reasonably be expected to have, individually or in the aggregate, a Material 
Adverse Effect. . . . The representations and warranties set forth in Section 
3.7(b) of the Purchase Agreement were true and correct in all respects on the 
Effective Date.  

(2)  Parent has performed in all material respects all of the covenants and 
agreements required to be performed by it under the Purchase Agreement at or 
prior to the Closing. 

[Ex. 3 (Officer’s Certificate).] 
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82. By issuing the Closing Officer’s Certificate, Newell affirmed the accuracy of its 

representations and warranties in the EPA as of June 29, 2018.  Novolex relied upon this 

representation when it closed the acquisition.  

F. Novolex Purchases Representations and Warranties Insurance Policies 

83. Representation and warranty policies are routinely used by acquiring companies to 

mitigate risk associated with purchases like the TWG transaction.  They allow the acquiring 

company (e.g., Novolex) to protect itself from unforeseen breaches, inaccuracies in disclosures, or 

failures to disclose like those committed by Newell here.  

84. In connection with the EPA, Novolex purchased the RWI Policy from the Insurers 

with a Policy Period from May 2, 2018 through June 29, 2021.  [Ex. 2 (RWI Policy).]  The RWI 

Policy consists of four tiers.  The first tier of the RWI Policy is the Buyer-Side Representations 

and Warranties Insurance Policy insured by North American Capacity Insurance Company, 

Interstate Fire and Casualty Company, and Aspen Specialty Insurance Company (Master Policy 

No. ET111-000-659), dated May 2, 2018 (the “Primary Policy”), which provides $30 million in 

coverage, and three layers of excess policies in addition to the Primary Policy; together, the 

policies provide $150 million in coverage.  The Insurers are responsible for all losses in excess of 

a $17 million retention. 

85. The second tier of the RWI Policy is the Excess Follow Form Buyer’s 

Representations and Warranties Insurance Policy issued by VALE Insurance Partners, LLC, 

pursuant to the authority of PartnerRe Ireland Insurance DAC (Policy No. 18BC1-7698-0008), on 

September 9, 2016 (the “First Excess Policy”), with a Policy Period from May 2, 2018 through 

June 29, 2021.  The First Excess Policy provides coverage up to $50 million in the aggregate and 

in excess of the $30 million underlying limit of the Primary Policy, of which PartnerRe Ireland 

Insurance DAC had a limit of liability of $35 million.  The quota share participants to the First 
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Excess Policy are Ironshore Insurance Service LLC, Barbican Transaction Liability Consortium 

9804, and Arch Reinsurance (Bermuda) Ltd. pursuant to the following agreements: 

(i) Aon Transaction Liability Sidecar Facility Policy insured by Ironshore Insurance Service LLC, 

as administrator for Pembroke Managing Agency - Lloyd’s Syndicate 4000 (Policy No. 

003579400), dated May 2, 2018, with a limit of liability of $10 million; (ii) Aon Transaction 

Liability Sidecar Facility Policy insured by Barbican Transaction Liability Consortium 9804 

(Policy No. 044326011800) dated May 2, 2018, with a limit of liability of $2.5 million; and 

(iii) Aon Transaction Liability Sidecar Facility Policy insured by Arch Reinsurance (Bermuda) 

Ltd. (Policy No. ERW0060953-00), dated May 2, 2018, with a limit of liability of $2.5 million 

[Ex. 6 (Aon Transaction Liability Sidecar Facility Policy - Arch Reinsurance (Bermuda) Ltd).]  

PartnerRe Ireland Insurance DAC, Ironshore Insurance Service LLC, Barbican Transaction 

Liability Consortium 9804, and Arch Reinsurance (Bermuda) Ltd. have satisfactorily honored their 

obligations under the First Excess Policy and related agreements.  

86. The third tier of the RWI Policy is the Representations and Warranties Excess 

Liability Insurance Policy (the “Second Excess Policy”) issued by Illinois Union Insurance 

Company (Policy No. TNX G29515931 001), with a Policy Period from May 2, 2018 through 

June 29, 2021.  [See Ex. 7 (Second Excess Policy).]  The Second Excess Policy provides coverage 

of up to $50 million in the aggregate and in excess of the $80 million underlying limit of the 

Primary Policy and the First Excess Policy, of which Illinois Union Insurance Company had a 

limit of liability of $35 million.  The quota share participants to the First Excess Policy are 

Ironshore Insurance Service LLC, Barbican Transaction Liability Consortium 9804, and Arch 

Reinsurance (Bermuda) Ltd. pursuant to the following agreements: (i)  Aon Transaction Liability 

Sidecar Facility Policy insured by Ironshore Insurance Service LLC, as administrator for 
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Pembroke Managing Agency - Lloyd’s Syndicate 4000 (Policy No. 003579500), dated 

May 2, 2018, with a limit of liability of $10,000,000 [Ex. 8 (Aon Transaction Liability Sidecar 

Facility Policy - Ironshore Insurance Service LLC, Barbican Transaction Liability Consortium 

9804)]; (ii) Aon Transaction Liability Sidecar Facility Policy insured by Barbican Transaction 

Liability Consortium 9804 (Policy No. 044326021800), dated May 2, 2018, with a limit of liability 

of $2,500,000 [Ex. 8 (Aon Transaction Liability Sidecar Facility Policy - Ironshore Insurance 

Service LLC, Barbican Transaction Liability Consortium 9804)]; and (iii) Aon Transaction 

Liability Sidecar Facility Policy insured by Arch Reinsurance (Bermuda) Ltd. (Policy No. 

ERW0060954-00), dated May 2, 2018, with a limit of liability of $2,500,000 [Ex. 6 (Aon 

Transaction Liability Sidecar Facility Policy - Arch Reinsurance (Bermuda) Ltd).]  Chubb 

Transactional Risk Practice is the underwriting representative for the Second Excess Policy.  

87. The fourth tier of the RWI Policy is an Excess Buyer-Side Representations and 

Warranties Policy issued by quota share participants North American Capacity Insurance 

Company, Interstate Fire and Casualty Company, and Aspen Specialty Insurance Company 

(Master Policy No. ET111-000-662), with a Policy Period from May 2, 2018 through June 29, 

2021 (the “Third Excess Policy”).  The Third Excess Policy provides coverage of up to $20 million 

in the aggregate and in excess of the $130 million underlying limit of the Primary Policy, the First 

Excess Policy, and the Second Excess Policy.  Euclid is the underwriting representative under the 

Third Excess Policy. North American Capacity Insurance Company, Interstate Fire and Casualty 

Company, and Aspen Specialty Insurance Company have satisfactorily honored their obligations 

under the Third Excess Policy.   
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88. Section I of the RWI Policy provides that “the Insurers shall indemnify the Insureds 

for, or pay on their behalf, all Loss covered under this Policy that the Insureds report to the Insurers 

in accordance with the terms of this Policy.”  [See Ex. 2 (RWI Policy).] 

89. Section II.P of the RWI Policy defines covered losses as “the aggregate of (x) loss, 

liability, demand, claim, action, cause of action, cost, damage, fee, deficiency, tax, penalty, fine, 

assessment, interest or expense arising out of or resulting from a Breach” of the “Acquisition 

Agreement.”  [See Ex. 2 (RWI Policy) (emphasis added).]  

90. The RWI Policy defined the “Acquisition Agreement” as the EPA, “including the 

disclosure schedules and any related exhibits, schedules, certificates (including without limitation 

any officers, closing or bring-down certificates referenced in the Acquisition Agreement), other 

attachments or side letters thereto (as such agreement may be amended from time to time in 

accordance with the terms and conditions of this Policy).”  [See Ex. 2 (RWI Policy), § II.A.]  As 

such, the RWI Policy covers losses arising from breaches of not only the EPA, but also the Closing 

Officer’s Certificate.  

91. The RWI Policy defines “Breach” to include: 

any breach of, or inaccuracy in, any of the representations and warranties set forth 
in Article III of the [EPA]; (ii) any breach of, or inaccuracy in, the representations 
and warranties set forth in any certificate, instrument, document or agreement 
delivered pursuant to the [EPA] on or prior to the Closing Date. 

[See Ex. 2 (RWI Policy).] 

G. The RWI Policy Includes a Materiality Scrape 

92. The RWI Policy also includes a so-called “materiality scrape” provision that 

substantially expands the scope of RWI coverage: “Both the existence of any Breach and the 

amount of any Losses resulting from such Breach shall be determined without giving effect to any 

‘material’, ‘materiality’, ‘Material Adverse Effect’ or similar qualifications contained in or 
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otherwise applicable to the representations or warranties contained in Article III of the Acquisition 

Agreement.”  [See Ex. 2 (RWI Policy), § II.D (defining “Breach”), § II.P (defining “Loss”).] 

93. A materiality scrape is a commonly negotiated provision between an insurer and an 

insured in the context of a representations and warranties insurance policy, which “read[s] 

materiality provisions out of the representations and warranties for indemnification purposes.”1  It 

is an “enhancement” to coverage that makes certain that the insured will recover for any loss 

related to the warranties at issue, not just those losses that the insured’s counterparty would have 

been responsible for under the original agreement.2   

94. The materiality scrape broadens the coverage of the RWI Policy so that it may 

function as a substitute for an indemnity by Newell against breaches of its Warranties in the EPA.  

The underwriter for the RWI Policy at issue here, Euclid, confirms as much on its “Products and 

Coverages” web page:  “RWI protects the insured from unknown breaches of representations and 

warranties made by sellers in an acquisition agreement.” 

95. The inclusion of a materiality scrape means that for purposes of recovering under 

the RWI Policy, the relevant EPA provisions read as follows: 

96. Ordinary Course Warranty—Warranty 3.7(a)(i): 

Except as set forth in Section 3.7 of the Seller Disclosure Letter, during the period 
beginning on the Statement Date [March 31, 2018] and ending on the Effective 
Date [May 2, 2018], (i) the Purchased Companies have conducted the Business in 
the ordinary course, consistent with past practice in all material respects . . . .  

[See Ex. 1 (EPA) (emphasis added).] 

                                                            

1  Peter E. Fisch & Mitchell L. Berg, Representation and Warranty Insurance, NYLJ, Oct. 17, 2017. 

2  Rupesh Mishra, Transaction Liability Insurance: Optimising the Risk Allocation in New-age M&A Deals, 20-2 
BLI 165, May 2019. 
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97. Applying the materiality scrape, the RWI Policy covers any loss arising out of or 

resulting from a breach of Warranty 3.7(a)(i), meaning any action taken by TWG during the 

Negotiation Period inconsistent with past practices in any respect.   

98. Furthermore, the RWI Policy covers any loss arising out of or resulting from a 

breach of Warranty 3.7(a)(i), including any decision to modify any contract, material or otherwise, 

undertaken by TWG without Novolex’s consent from the Statement Date to the Effective Date.  

99. No Adverse Effect Warranty—Warranty 3.7(b): 

[D]uring the period beginning on December 31, 2017 and ending on the Effective 
Date [May 2, 2018], there has not been any Effect which has had or would 
reasonably be expected to have a Material Adverse Effect, where “Adverse Effect” 
is defined in the modified Section 11.1 as “any change, effect or event (each, an 
‘Effect’) that, individually or in the aggregate, has been or is reasonably expected 
to be materially adverse to the condition (financial or otherwise) or results of 
operations of the Business or the Purchased Companies, taken as a whole; provided, 
however, that no Effect will be considered when determining whether a Material 
Adverse Effect has occurred to the extent such Effect resulted or arose from any of 
the following: (a) the negotiation, execution, announcement or pendency of the 
Transactions, including any impact thereof on relationships, contractual or 
otherwise, with any customers, suppliers, distributors, partners or employees 
(provided this clause (a) and the following clause (c) do not apply in the context of 
the representations and warranties explicitly addressing the execution, delivery or 
performance of this Agreement or the consummation of the Transactions, or any 
condition to Closing as it relates to such representations and warranties); 
(b) conditions affecting the industry in which the Business participates, the capital 
markets in general or the markets in which the Business operates; (c) compliance 
with the terms of, or the taking of any action required by, this Agreement, the 
Ancillary Documents or the other agreements contemplated hereby; (d) any change 
in applicable Laws or the interpretation thereof; (e) any change in GAAP or other 
accounting requirements or principles or any change in related Laws or the 
interpretation thereof; (f) any national or international political or social conditions, 
including an outbreak or escalation of hostilities, acts of terrorism, military acts, 
political instability or other national or international calamity, crisis or emergency, 
or any governmental or other response to the foregoing, in each case whether or not 
involving the United States; (g) any change in conditions in the United States, 
foreign or global financial, banking or securities markets generally (including any 
disruption thereof and any decline in the price of any security or any market index 
or any change in interest or exchange rates); (h) any hurricane, earthquake, flood 
or other natural disasters; (i) any failure by the Business to meet any internal or 
published projections, forecasts or revenue or earnings predictions for any period 
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ending (or for which revenues or earnings are released) on or after the date of this 
Agreement (provided that this clause (i) will not prevent a determination that any 
Effect underlying such failure has resulted in a Material Adverse Effect); or (j) any 
action taken with the consent or upon the request of Purchaser in writing after the 
Effective Date, but in the case of clauses (b), (d), (e), (f), (g) and (h), only to the 
extent any such Effects do not have a materially disproportionate adverse impact 
on the Business relative to other Persons in the industries in which the Business 
operates. 

[Ex. 1 (EPA).] 

100. Applying the materiality scrape, the RWI Policy covers any loss arising out of or 

resulting from a breach of Warranty 3.7(b), meaning any adverse event affecting the “condition 

(financial or otherwise) or results of operations of the Business” between December 31, 2017 and 

May 2, 2018.   

101. No Breach Warranty—Warranty 3.10(b): 

No Purchased Company is in breach or default of, or has received any written notice 
of any breach or default or event that, with notice or lapse of time, or both, would 
constitute a default by such Person under any Material Contract, except as would 
not reasonably be expected to result in material Liability to the Purchased 
Companies, taken as a whole, or otherwise materially interfere with the conduct of 
the Business, taken as a whole, in substantially the manner currently conducted,” 
where “Liability” refers to “all debts, claims, liabilities, obligations, damages, fines, 
penalties, costs and expenses (whether known or unknown, vested or unvested, 
asserted or unasserted, absolute or contingent, accrued or unaccrued, assessed or 
unassessed, liquidated or unliquidated, actual or potential, and due or to become 
due). 

[See Ex. 1 (EPA).] 

102. Applying the materiality scrape, the RWI Policy covers any loss arising out of or 

resulting from a breach of Warranty 3.10(b), meaning any liability arising from any breach of any 

Material Contract (including the Costco contracts identified in the Seller Disclosure Letter) that 

existed as of the Effective Date.   

103. No Adverse Relationship Warranty—Warranty 3.18: 

Since December 31, 2017, there has not been any written notice or, to the 
Knowledge of Parent, any oral notice, from any such Material Relationship that 
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such Material Relationship has terminated, canceled or adversely and materially 
modified or intends to terminate, cancel or adversely and materially modify any 
Contract between a Purchased Company and any such Material Relationship. 

[See Ex. 1 (EPA).] 

104. Applying the materiality scrape, the RWI Policy covers any loss arising out of or 

resulting from a breach of Warranty 3.18, meaning any notice from any customer relationship 

constituting a Material Relationship (including Costco) that had notified TWG of its intent to 

terminate, cancel, or modify its Contract in any way that would be adverse to TWG, since 

December 31, 2017.   

105. No Claim Warranty—Warranty 3.20: 

With respect to any express warranty or guaranty as to goods sold, or services 
provided, by any Purchased Company (a ‘Warranty’), there is no pending claim or, 
to the Knowledge of Parent, threatened claim alleging any material breach of any 
Warranty (other than individual warranty claims incurred in the ordinary course of 
business consistent with past practice). 

[See Ex. 1 (EPA).] 

106. Applying the materiality scrape, the RWI Policy covers any loss arising out of or 

resulting from a breach of Warranty 3.20, meaning any breach of any express warranty (including 

the express warranties contained in the agreements among and between TWG and Costco). 

107. The materiality scrape also applies to the representations in the Closing Officer’s 

Certificate, which now reads: 

All representations and warranties set forth in Article III of the Purchase Agreement 
(other than the Fundamental Representations and the representations and warranties 
set forth in Section 3.7(b) of the Purchase Agreement), without giving effect to 
materiality, Material Adverse Effect or similar qualifications, were true and correct 
in all respects on the Effective Date and are true and correct in all respects at and 
as of the date hereof as though such representations and warranties were made at 
and as of the date hereof (other than in the case of any representation or warranty 
that by its terms addresses matters only as of another specified date, which was so 
true and correct only as of such specified date), except to the extent the failure of 
such representations and warranties to be true and correct have not had and would 
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not reasonably be expected to have, individually or in the aggregate, a Material 
Adverse Effect. . . .   

108. Applying the materiality scrape, the RWI Policy covers any loss arising out of or 

resulting from a breach of the Closing Officer’s Certificate, including any breach of any 

representation and warranty in the EPA where the failure of the representation and warranty had 

or would reasonably be expected to have any adverse effect to Novolex.  

109. The materiality scrape therefore expands the scope of Newell’s representations and 

warranties dramatically.   

H. After the Transaction Closes, Novolex Discovers that TWG’s Relationship with 
Costco Had Deteriorated and Decreased Dramatically 

110. On the Closing Date, Novolex acquired ownership and control over TWG, taking 

possession of TWG in the condition that Newell had left it.  Novolex had to rely on Newell’s 

representations and warranties that it would receive a company in roughly the same condition as 

at the Statement Date, or at least receive notice of events that could cause a change.  

111. However, once Novolex began operations of TWG, Novolex discovered that, in the 

months leading up to the Effective Date and the Closing, TWG’s relationship with Costco had 

deteriorated sharply and Costco had dramatically decreased its purchases, culminating in Costco’s 

exclusion of TWG from its MVM promotions.  None of this information was disclosed to Novolex 

prior to the Closing.  

Costco Discontinued Purchases from TWG. 

112. Costco began to discontinue its purchases from TWG in the spring of 2018.  In 

March 2018, Costco informed TWG’s national account manager that Costco was going to make 

what a Costco employee described as a “hard switch” away from one of TWG’s contracts to find 

alternative suppliers for 9-oz. tumblers.  In April 2018, Costco informed TWG’s national account 

manager that the 10-oz. tumbler would not be on the summer MVM, and TWG’s national account 
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manager exchanged emails with Costco concerning Costco’s intended “discontinuance” of a 

longstanding Costco-TWG 9-oz. tumblers contract.  Up until that point, Costco placed recurrent 

purchase orders for TWG’s tumblers 365 days a year, with TWG often sending multiple delivery 

trucks to several Costco regions.   

113. The trickle of discontinued purchases became a flood when, prior to the Closing, in 

June 2018, Costco informed TWG that it would end TWG’s participation in Costco’s October and 

Thanksgiving MVMs for the first time in over 10 years.  These MVMs are very large promotional 

initiatives whereby TWG supplied large volumes of plates and cutlery to Costco, for which Costco 

printed coupons delivered to customers in the mail, redeemable upon purchase for those same 

goods.  TWG built its Costco business around these MVMs that Costco ran every holiday season, 

with increased orders for goods (reflecting significant increased market demand prior to the 

holidays) beginning in August, called the “Q4MVM.”   

114. This development alarmed TWG’s senior leadership greatly.  Because Costco’s 

MVM initiatives and the purchase order contracts that were part of them had become the single 

most important part of TWG’s material relationship with Costco, Costco’s intentions mobilized 

TWG to attempt to reverse Costco’s decision.   

115. On June 23, 2018, the day after learning Costco had reaffirmed its decision to end 

TWG’s MVM contracts, TWG’s CEO John Wurzburger wrote to Costco personnel:  “Costco is a 

coveted customer of Waddington and has been for years so the repercussions of this type of 

decision will cut across this business in a very significant manner not to mention of course cause 

great concern in our new ownership situation with Novolex with sale closing this coming week.”   
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116. On June 26, 2018, in a face-to-face meeting between Costco and TWG in Seattle, 

Washington, Costco reaffirmed yet again that the promotions were already closed and that Costco 

was terminating the MVM contracts.   

117. On June 28, 2018, the day before the Newell-Novolex closing, Costco 

communicated to TWG that TWG’s further attempts to preserve the MVM contracts by giving 

Costco better terms were unsuccessful.  

118. All told, prior to the Closing, Costco in various ways communicated to TWG its 

unequivocal intent to terminate more than 80% of its annual business with TWG and proceeded to 

do so.  None of this information was communicated to Novolex.  

119. Senior personnel at Newell knew about the Costco termination prior to the Closing.  

On June 29, 2018, the day of the Closing, Dennis Bruce (the Vice President of Sales - Food 

Division at Newell) sent an email to Wurzburger providing “a quick snapshot of our timeline and 

discussions with Costco” for a call scheduled for later that day with them, Arthur Zambelli 

(President - Food Division at Newell), and others.  

120. The consequences of Costco’s cancellation of the MVM contracts and resulting 

profound modification of its contractual relationship with TWG were clear to TWG.  On June 24, 

2019, prior to the Closing, Wurzburger summed up the import of Costco’s decisions for the 

company: “This is a disaster!”   

Costco Was Unhappy with TWG’s Pricing and Performance. 

121. Unbeknownst to Novolex, beginning in late 2017 and continuing in early 2018 prior 

to signing and leading up to the Closing, Costco expressed increasing frustration with TWG about 

pricing and the quality of TWG’s performance under its contracts with Costco.  Costco repeatedly 

complained about TWG’s damaged goods, off-spec shipments, untimely shipments, missed 

shipments, shipments of incorrect quantity, and unfavorable price terms.  These were not one-off 

FILED: NEW YORK COUNTY CLERK 12/02/2020 06:25 PM INDEX NO. 655514/2019

NYSCEF DOC. NO. 196 RECEIVED NYSCEF: 12/02/2020

32 of 66



 

33 
 

incidents, but a pattern of performance.  Costco considered TWG unresponsive, unreliable, and 

uncompetitive, and on June 22, 2018, Costco wrote to TWG: “we have had our challenges in 

relation to shipments, cost, as well as communication.”  This pattern ultimately caused Costco to 

significantly reduce its purchasing from TWG.  

122. Damaged packaging was a recurring issue in the TWG-Costco relationship.  For 

example: 

(a) In February 2018, Costco asked TWG for “an update in regards to the 

damages we have been seeing on the Reflections Cutlery item?  This past month we have 

had another $2,039 in damages vs. $117 in spoils allowance coverage.”  A Newell 

employee replied in an internal email chain: “What happened to the reflections box fix?  

This is only getting worse.  And I know you don’t care anymore but I have to respond.”   

(b) On April 9, 2018, Costco told TWG it was “still experiencing the same 

packaging issues with the cutlery” and wrote: “Not only is it an issue for all parties involved 

to have to go through the process of pulling the product off the floor, entering it in the 

system, then sending it to the return center for processing as salvage, but it also portrays a 

poor presentation for the members. . . .  Also, I should not have to worry about writing up 

a Margin Adjustment every two periods for the D&D that is not covered by the spoils 

allowance.”  

(c) On April 12, 2018, Costco told TWG about continued damage issues: “D & 

D continues to be a problem on item 2598 Reflection Cutlery.  Just this week, Mon - Wed, 

there have been 51 units ($586) keyed out to salvage. . . .  Is there any way to identify the 

new packaging on the product and when are we going to see this in the warehouses?  Think 

FILED: NEW YORK COUNTY CLERK 12/02/2020 06:25 PM INDEX NO. 655514/2019

NYSCEF DOC. NO. 196 RECEIVED NYSCEF: 12/02/2020

33 of 66



 

34 
 

of all the extra time that is wasted amongst a number of people that have to handle the 

damages . . . .”   

123. Costco experienced numerous issues with TWG’s deliveries, including late 

shipments, lack of notice about late shipments, and shipments that were rejected due to the use of 

incorrect pallets.  For example:  

(a) In March 2018, after reminding TWG to notify Costco about carrier delays, 

Costco complained to TWG: “We received no notification from anyone at [TWG] 

informing us that the load would not be picked up due to the weather.”   

(b) On April 12, 2018, Costco rejected multiple TWG deliveries due to the use 

of incorrect pallets.  Costco warned TWG: “In order to avoid any rejection again, please 

always follow INTL pallets requirement as attached (preferable Heat Treated CHEP 

pallet).”   

(c) On April 26, 2018, the rejection of pallets left Costco with low inventory 

for certain products.   

(d) On May 24, 2018, Costco complained about a missed shipment without 

notice of delay.   

124. Costco was unhappy with TWG’s pricing practices, such as declining to provide 

deeper discounts.  TWG internally acknowledged that pricing was an issue.  For example, TWG 

was aware of pricing pressure from Costco and recognized it as a risk.  TWG noted in a slide deck 

titled “February 2018 US Food Billing Meeting” that “Costco has also requested a deeper discount 

on the IRC and MVM due to cost increases-I have declined a few times.”  

125. Costco was also frustrated with TWG’s failure to respond to communications.  For 

example: 
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(a) In November 2017, a Costco employee wrote to TWG regarding Joy 

Ragsdale, a Customer Brands Manager at Newell:  “Can you please advise who Joy’s boss 

is?  We’re having a really hard time getting back correct information in a timely manner 

from her.” 

(b) In April 2018, in an email about damage issues, Costco complained about 

the lack of responsiveness of Stephny Halstead, a National Accounts Manager at Newell: 

“You have not responded to my previous email in regards to changing the disposition to 

credit available until the corrected packaging appears in the warehouses.”  

126. Together, the ongoing problems with the Costco relationship related to TWG’s poor 

performance, high prices, and damaged product shipments led to Costco’s termination of its 

business with TWG.  

127. Newell and TWG were aware of the issues with the TWG-Costco relationship, but 

did not share this information with Novolex prior to the Closing.  

I. Based on the Information Novolex Learned after Closing, Novolex Realizes That 
Newell Breached Multiple Representations and Warranties in the EPA 

Newell Breached the Ordinary Course Warranty Prior to the Effective Date—Warranty 
3.7(a)(i).  

128. Novolex is entitled to coverage for the breach of Warranty 3.7(a)(i), in which 

Newell falsely represented that TWG had “conducted the Business in the ordinary course, 

consistent with past practice” in all respects (applying the materiality scrape to the Ordinary 

Course Warranty) between the Statement Date (March 31, 2018) and the Effective Date (May 2, 

2018).  [See Ex. 1 (EPA) (emphasis added).] 

129. Novolex is also entitled to coverage for Newell’s breach of the Closing Officer’s 

Certificate where Newell certified that Warranty 3.7(a)(i) was “true and correct” as of the date 

specified in the EPA, the Effective Date.  
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130. Newell was required to conduct the Business in the ordinary course, consistent with 

past practice in all respects under Warranty 3.7(a)(i) as well.  Under that section of the EPA, 

Newell was further required to use commercially reasonable efforts to preserve its goodwill 

associated with the Business and to preserve its commercial relationships, including with Costco, 

from the Statement Date to the Effective Date.   

131. It was TWG’s past practice to respond quickly when Costco raised concerns 

regarding product quality, pricing, late deliveries, and communication issues.  TWG had in the 

past resolved complaints and other issues raised by Costco in a timely fashion.   

132. During the Negotiation Period, TWG failed to conduct its business in the ordinary 

course and consistent with past practices and failed to use commercially reasonable efforts in 

multiple ways.  

133. During the Negotiation Period, TWG refused to meet Costco’s price terms—even 

though the recitals preceding the Costco Standard Terms instructed vendors to “consistently and 

voluntarily quote the lowest possible acquisition price available on all items.” [See Ex. 5 (Costco 

Standard Terms).]3   

134. During the Negotiation Period, TWG failed to maintain its previous contractual 

relationships with Costco when Costco discontinued its purchases of 9-oz. tumblers.4   

135. During the Negotiation Period, TWG delivered damaged products, off-spec 

deliveries, incorrect quantities, and failed to timely respond to Costco’s communications to TWG 

in a drastic departure from the ordinary course of its past relationship with Costco.5  When TWG 

                                                            

3  See supra ¶ 124. 

4  See supra ¶ 112.  

5  See supra ¶¶ 122, 123, 125.  
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failed to remedy the product, pricing, and delivery issues that cropped up in the Negotiation Period, 

it broke with the past practices it had followed in servicing the Costco contracts.  

136. Each of the above was a departure from Newell’s ordinary course practices and 

commercially unreasonable. 

137. TWG CEO Wurzburger knew about all of the product, pricing, and delivery issues 

that arose during the Negotiation Period.  When Newell issued Warranty 3.7(a)(i) on the Effective 

Date, it knew that TWG had not conducted its business in the ordinary course and consistent with 

past practice during the Negotiation Period.  Therefore, Newell’s representations in Warranty 

3.7(a)(i) of the EPA were false when made. 

Newell Breached the Consent Warranty During the Negotiation Period—Warranty 3.7(a)(ii). 

138. Novolex is entitled to coverage for the breach of Warranty 3.7(a)(ii), under which 

Newell represented that, during the Negotiation Period, there had been no action taken by TWG 

that “would require Purchaser’s consent under Section 5.1” if such action were to have occurred 

between the Effective Date and Closing.   

139. Novolex is also entitled to coverage for Newell’s breach of the Closing Officer’s 

Certificate where Newell certified that Warranty 3.7(a)(ii) was “true and correct” as of the date 

specified in the EPA, the Effective Date.  [Ex. 3 (Officer’s Certificate).] 

140. Section 5.1 expressly foreclosed TWG’s ability to “amend or modify or terminate 

(partially or completely), or enter into any agreement to amend or modify or terminate (partially 

or completely), any of the Material Contracts or Contracts . . . described in . . . Section 3.10(a)” 

without Novolex’s consent.  [See Ex. 1 (EPA).] 

141. Yet, contrary to the Consent Warranty, there were multiple communications during 

the Negotiation Period between TWG and Costco corporate management concerning Costco’s 

discontinuation of the 9-oz. tumblers purchases, as well as the larger damaged relationship between 
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TWG and Costco (including price disputes, delivery issues, and damages products) that led Costco 

to end the contracts related to Costco’s MVM promotion in June 2018.   

142. Section 3.10(a) of the EPA identified several Material Contracts between TWG and 

Costco.  By discontinuing its purchases of 9-oz. tumblers and awarding the October and 

Thanksgiving MVMs to a competitor, Costco modified, amended, and/or terminated these 

Material Contracts.  Newell should therefore have sought Novolex’s permission under Section 

5.1(b) of the EPA. 

143. Despite TWG CEO Wurzburger acknowledging post-Closing that the TWG-Costco 

business had sustained damage in need of repair to “get this relationship back on the track,” TWG 

never requested Novolex’s consent to any of the changes to TWG’s contracts with Costco, of 

which TWG management was evidently aware.  

144. Wurzburger knew during the Negotiation Period about Costco’s discontinuation of 

the 9-oz. tumblers, as well as the larger damaged relationship between TWG and Costco (including 

price disputes, delivery issues, and damages products) that led Costco to end the contracts 

concerning Costco’s MVM promotion in June 2018.  When Newell issued Warranty 3.7(a)(ii) on 

the Effective Date, it knew that it was required to seek Novolex’s consent under Section 5.1 for 

the termination or modification of Costco’s contracts with TWG, but that Newell had not done so.  

Therefore, Newell’s representations in Warranty 3.7(a)(ii) of the EPA were false when made.  

Newell Breached the No Adverse Effect Warranty—Warranty 3.7(b). 

145. Novolex is entitled to coverage for Newell’s breach of Warranty 3.7(b), in which 

Newell falsely represented that, “during the period beginning on December 31, 2017 and ending 

on the Effective Date, there has not been any Effect which has had or would reasonably be expected 

to have a Material Adverse Effect.”  [Ex. 1 (EPA).] 
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146. Novolex is also entitled to coverage for Newell’s breach of the Closing Officer’s 

Certificate where Newell certified that “[t]he representations and warranties set forth in Section 

3.7(b) of the Purchase Agreement were true and correct in all respects on the Effective Date.”  [Ex. 

3 (Officer’s Certificate).] 

147. TWG experienced numerous adverse effects prior to the Effective Date: 

(a) Costco complained about TWG’s delivery of damaged products and 

packaging.6   

(b) Costco complained about TWG’s use of incorrect pallets for delivery.7  

(c) Costco complained that deliveries were late and that TWG did not provide 

notice when it anticipated deliveries would be late.8  

(d) Costco complained about TWG’s pricing.9  

(e) Costco complained about TWG’s failure to respond to its 

communications.10  

(f) Costco indicated prior to the Effective Date that it would be diminishing its 

relationship with TWG, which departed from TWG’s past practice of business.11  Indeed, 

just four days after the Effective Date, TWG’s CEO was aware that the company faced 

                                                            

6  See supra ¶ 122. 

7  See supra ¶ 123. 

8  See supra ¶ 123. 

9  See supra ¶ 124. 

10  See supra ¶ 125. 

11  See supra ¶ 112. 
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“strong competition going after the fall Costco business” and believed “that a competitor 

will secure” that Costco business.   

148. Each of these effects was an adverse effect that required disclosure under Warranty 

3.7(b) of the EPA.  

Newell Breached the No Breach Warranty—Warranty 3.10(b). 

149. Novolex is entitled to coverage for Newell’s breach of Warranty 3.10(b), in which 

Newell falsely represented that as of the Effective Date and as of the Closing Date, taking into 

account the materiality scrape in the RWI Policy, TWG was not: 

in breach or default of, or has received any written notice of any breach or default 
or event that, with notice or lapse of time, or both, would constitute a default by 
such Person under any Material Contract, except as would not reasonably be 
expected to result in material Liability to the Purchased Companies, taken as a 
whole, or otherwise materially interfere with the conduct of the Business, taken as 
a whole, in substantially the manner currently conducted. 

[Ex. 1 (EPA) (applying the materiality scrape).] 

150. Novolex is also entitled to coverage for Newell’s breach of the Closing Officer’s 

Certificate where Newell certified that Warranty 3.10(b) was “true and correct” as of the Effective 

Date and as of the Closing Date.  [Ex. 3 (Officer’s Certificate).] 

151. The TWG-Costco relationship was governed first by the Basic Vendor Agreement, 

and multiple adjacent and follow-on agreements from 2004 and beyond.  That Basic Vendor 

Agreement provides: 

All sales and deliveries of all merchandise by Vendor [TWG] to Costco . . . and all 
purchase orders by Costco . . . will be covered by and subject to the terms of each 
of the following documents (collectively the ‘Agreement Documents’): 

• This Basic Vendor Agreement; 

• The attached Costco Wholesale Standard Terms United States (2004), as they may 
be amended in writing by Costco Wholesale from time to time (‘Standard Terms’); 
and 
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• Each Vendor Purchase Program Agreement, Item Agreement, or any other 
agreements (such as warehouse displays, promotions, or rebates) that have been or 
will be signed between Vendor and Costco Wholesale.   

[See Ex. 4 (Basic Vendor Agreement).]   

152. The Basic Vendor Agreement further provides that “[t]he above Agreement 

Documents collectively are an agreement between us, are part of the Basic Vendor Agreement and 

are incorporated herein by reference.”  [See Ex. 4 (Basic Vendor Agreement) (emphasis added).]  

The Basic Vendor Agreement incorporates all future agreements signed between TWG and 

Costco, meaning that many purchase orders, item contracts, promotions, and other agreements 

(including “Replenishment Contracts” and “Promotional Contracts”) eventually became part of 

the Basic Vendor Agreement.  This created a contractual framework for a course of performance 

involving recurrent sales by repetitive purchase order contracts, from which the value of the Costco 

relationship derived.   

153. For example, TWG and Costco’s purchase order Replenishment Contracts were 

issued and fulfilled not just recurrently but perpetually.  For these, which consisted, for example, 

of purchase orders for tumblers and certain plates, Costco ordered and TWG shipped constantly, 

with shipments going to multiple Costco regions simultaneously, often carried in multiple 

truckloads.  These Replenishment Contracts were for goods TWG sold to Costco throughout the 

year; Replenishment Contracts reflected Costco’s perpetual demand for certain goods, supplied in 

a new order as fast as they were filled by the last order, and issued for some Costco destinations 

while still in the process of being fulfilled for other Costco destinations.  These Replenishment 

Contracts, running constantly and perpetually in real time, reflected both parties’ forecasts of 

specific goods for specific Costco regions and locations.  TWG and Costco also had recurrent 

purchase orders for Promotional Contracts.  These valuable contracts were how TWG sold goods 

to Costco in anticipation of Costco’s especially high demand every year during the holiday season.  
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Here again, Costco ordered and TWG shipped goods every single year, beginning in August, with 

variation for specific products and locations.  Thus, the Basic Vendor Agreement, incorporating 

agreements such as the Replenishment Contracts and Promotional Contracts, provided for a 

continuous relationship between TWG and Costco. 

154. As is standard practice in the industry, Costco made purchases from TWG through 

purchase orders, while reserving Costco’s right to cancel, terminate, or modify its purchasing 

activity.  The Basic Vendor Agreement did not obligate Costco to purchase any specific type or 

quantity of goods from TWG, but it facilitated continued sales by TWG and purchases by Costco 

on a large scale.  TWG’s material contractual relationship with Costco was indefinite in duration 

and plainly contemplated material and recurrent performance.  This type of relationship is not 

unique to TWG, but is how this industry works.   

155. The Basic Vendor Agreement bound TWG in certain respects, including by 

incorporating the Costco Standard Terms.  [See Ex. 5 (Costco Standard Terms).]  By agreeing to 

the Costco Standard Terms, TWG promised to adhere to the following requirements (among 

others):   

(a) Section 1(a): 

‘Merchandise’ includes all goods described in any Costco Wholesale Purchase 
Order to Vendor and all packaging . . . .  Vendor shall comply with Costco 
Wholesale’s Structural Packaging Specifications and inspect all Merchandise prior 
to shipment to ensure quality, safety and conformity and to ensure that the 
Merchandise is properly packed and loaded to prevent transit damage and 
tampering. 

(b) Section 1(b):  

‘Pallets’ must at a minimum, be of standard GMA #1 quality, 4 way entry (40” x 
48”) or CHEP.  In the event pallets do not meet these minimum standards, Costco 
Wholesale, at its sole option, may, at Vendor’s sole expense, reject the Merchandise 
and/or rework the pallets. 
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(c) Section 8:  

Costco Wholesale may at any time cancel any shipment not actually received by 
Costco Wholesale by the ‘Ship To Arrive Date’ shown on the Purchase Order, 
without cost to or further obligation by Costco Wholesale.  Vendor shall notify 
Costco Wholesale immediately if any shipment will not occur in time to arrive by 
the ‘Ship To Arrive Date.’ 

(d) Section 12(a):   

Costco Wholesale at its option may, at any time, reject (or revoke acceptance of) 
and either return to Vendor or hold at Vendor’s risk and expense, any Merchandise, 
shipment or portion thereof that is non-conforming, or that is shipped contrary to 
Costco Wholesale’s instructions, or that is in excess of the quantities covered by 
the Purchase Order, or that allegedly contains any defect or inadequate warnings 
or instructions, or allegedly violates any law, regulation or court or administrative 
order, or allegedly infringes any patent, trade name, trade dress, trademark, 
copyright or other right of any third party[.] 

156. Costco advised TWG that it had breached these agreements in numerous ways prior 

to the Closing Date, including the breaches experienced before the Effective Date: 

(a) TWG’s delivery of damaged products and packaging violated Section 1(a) 

of the Costco Standard Terms, where TWG promised “to ensure that the Merchandise is 

properly packed and loaded to prevent transit damage and tampering.”12 

(b) TWG’s use of incorrect pallets for delivery violated Section 1(b) of the 

Costco Standard Terms, where TWG promised that its pallets would comply with certain 

minimum standards.13   

(c) TWG’s late deliveries, made without prior notice to Costco, violated 

Section 8 of the Costco Standard Terms, where TWG promised to “notify Costco 

                                                            

12  See supra ¶ 122. 

13  See supra ¶ 123. 
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Wholesale immediately if any shipment will not occur in time to arrive by the ‘Ship To 

Arrive Date.’”14  

(d) TWG’s pricing violated the Costco Standard Terms, where the cover letter 

to the Costco Standard Terms stated that Costco “expect[s] all suppliers to consistently and 

voluntarily quote the lowest possible acquisition price available on all items.  A supplier 

who does not consistently and voluntarily quote the lowest prices to our buyers will be 

permanently discontinued as a purchasing source for Costco Wholesale.”15  [See Ex. 5 

(Costco Standard Terms).] 

157. Newell failed to disclose any of these breaches of TWG’s Material Contract with 

Costco to Novolex and therefore breached Warranty 3.10(b).  The RWI Policy covers the loss 

associated with the breach of Warranty 3.10(b).   

Newell Breached the No Adverse Relationship Warranty—Warranty 3.18. 

158. Novolex is entitled to coverage for Newell’s breach of Warranty 3.18, in which 

Newell falsely represented that as of the Effective Date and as of the Closing Date (taking into 

account the materiality scrape in the RWI Policy): 

[s]ince December 31, 2017, there has not been any written notice or, to the 
Knowledge of Parent, any oral notice, from any such Material Relationship that 
such Material Relationship has terminated, canceled or adversely and materially 
modified or intends to terminate, cancel or adversely and materially modify any 
Contract between a Purchased Company and any such Material Relationship.   

[Ex. 1 (EPA).] 

                                                            

14  See supra ¶ 123. 

15  See supra ¶ 124. 
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159. Novolex is also entitled to coverage for Newell’s breach of the Closing Officer’s 

Certificate where Newell certified that Warranty 3.18 was “true and correct” as of the Effective 

Date and as of the Closing Date.  [Ex. 3 (Officer’s Certificate).] 

160. In this industry, a supplier’s ordinary course relationship with a big warehouse club 

retailer (such as Costco) contemplates large, recurrent purchases year after year.  The retailer 

customer is not obligated to purchase any specific quantity of goods from the supplier, but the 

retailer understands that the supplier has made, or will make, the capital investments necessary to 

be able to supply the retailer on a material, volumetric basis over a long-term period.  The retailer 

makes purchases pursuant to contracts that contemplate such large-scale purchasing, while 

reserving the right of the retailer to cancel, terminate, or modify its purchasing activity. 

161. As explained above in Paragraphs 111-118, Costco discontinued its long-standing 

purchases from TWG before closing: ending TWG’s participation in Costco’s October and 

Thanksgiving MVMs, making a “hard switch” away from one of TWG’s contracts to find 

alternative suppliers for 9-oz. tumblers, and excluding TWGs 10-oz. tumbler from an MVM.  

162. These events caused TWG’s sales to Costco to plummet and dramatically changed 

the scope and nature of TWG’s relationship, as Costco would no longer make the large purchases 

it had historically made from TWG.  

163. Because Newell did not disclose to Novolex Costco’s termination of its purchases 

from TWG prior to the Closing, the RWI Policy covers the loss associated with Newell’s breach 

of Warranty 3.18. 

Newell Breached the No Claim Warranty—Warranty 3.20. 

164. In Warranty 3.20 of the EPA, Newell represented that as of the Effective Date and 

as of the Closing Date (again, taking into account the materiality scrape in the RWI Policy):  
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With respect to any express warranty or guaranty as to goods sold, or services 
provided, by any Purchased Company (a ‘Warranty’), there is no pending claim or, 
to the Knowledge of Parent, threatened claim alleging any material breach of any 
Warranty (other than individual warranty claims incurred in the ordinary course of 
business consistent with past practice). 

[See Ex. 1 (EPA).] 

165. Novolex is also entitled to coverage for Newell’s breach of the Closing Officer’s 

Certificate where Newell certified that Warranty 3.20 was “true and correct” as of the Effective 

Date and as of the Closing Date.  [Ex. 3 (Officer’s Certificate).] 

166. As with Warranty 3.10(b) of the EPA, TWG’s failure to adhere to the Costco 

Standard Terms constitutes a breach of certain express warranties it made to Costco.  

167. For example, Section 9 of the Costco Standard Terms states in relevant part that: 

“Vendor warrants all Merchandise to be manufactured, processed, packaged, labeled, tagged, 

tested, certified, accurately marked, weighed, inspected, shipped and sold in compliance with all 

applicable industry standards and all applicable federal, state, provincial and local laws, treaties, 

and regulations . . . .”  [See Ex. 5 (Costco Standard Terms).] 

168. And Section 11 of the Costco Standard Terms states in relevant part: “Vendor 

warrants and represents to Costco Wholesale . . .  that the Merchandise is without defects and has 

adequate warnings and instructions . . . .”  [See Ex. 5 (Costco Standard Terms).] 

169. TWG’s failure to maintain the quality of service and products it delivered to Costco 

was in violation of these express warranties in the Costco Standard Terms.  

170. Since Newell did not disclose any breach of the warranties in the Costco Standard 

Terms to Novolex prior to the Closing, the RWI Policy covers the loss associated with Newell’s 

breach of Warranty 3.20. 
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J. Novolex Experiences the Consequences of Costco’s Termination 

171. In an email written to colleagues on July 14, 2018, two weeks after the Closing, 

TWG’s CEO stated that: “[s]omething remains very missing for me on how we got to this crash 

and burn mode with Costco.  Let’s set up a call Sunday night or Monday early AM as I am needing 

to communicate this to Novolex.  This is material to the 2018 performance of TWG and basically 

we are getting to a point where there is zero chance of hitting plan.”  The next day, he added:  

“Please keep this between us, however I wanted you to be crystal clear that it appears [Costco] 

made a strategic move away from Newell well before [TWG] took the account back over [from 

Newell].  You can’t imagine how this is going to look for me personally as well as my team.  The 

Newell Tabletop team should be shamefully embarrassed . . . .”   

172. The impacts of Costco’s “hard switch” on TWG and Novolex were significant.  For 

example, Moody’s downgraded the corporate family rating on Novolex. 

173. The City of Industry (“COI”) and Chelmsford plants, the production lines that 

handle the Costco business, suffered severe consequences as a result of the Costco termination.  

Workforce head count at the COI manufacturing plant was reduced by 103 people, and the 

Chelmsford facility was reduced by 177.  That is a 48% reduction in workforce at COI and a 33% 

reduction in workforce at Chelmsford. 

174. Since the Costco termination, Novolex has continued to try to win back the 

business.  The sales team traveled to Seattle on June 26, 2018, just days after learning that Costco 

was terminating the MVM contracts, and again in July 2018.  The Costco account has the attention 

of the highest level executives at Novolex, including sales calls to Costco in Seattle on 

September 18, 2019, which included Novolex’s Chief Commercial Officer, and on 

November 18, 2018 and June 27, 2019, which included Novolex’s CEO.  Despite these efforts, 

Novolex has been unable to win back any meaningful portion of the lost business. 
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175. All told, prior to the Closing, Costco in various ways communicated its unequivocal 

intent to terminate a significant portion of TWG’s revenue, constituting more than 86% of Costco’s 

contribution to TWG’s EBITDA, and proceeded to do so.  The resulting decline in TWG’s Costco-

related EBITDA continued post-Closing: 

 

176. In 2017, Costco was TWG’s third-largest customer, contributing nearly $19 million 

to TWG’s EBITDA.  The EBITDA projected for 2019 for TWG’s Costco business totaled 

$22,358,000.  For 2019, the EBITDA associated with TWG’s Costco revenue is currently 

projected to plummet to $2,537,000. 

177. Newell’s breaches of the Warranties in the EPA caused Novolex to pay too much 

for TWG.  Novolex paid $2.275 billion for TWG.  Dividing this purchase price by the projected 

EBITDA for 2019 used in the valuation ($204,754,122) results in a multiple of 11.11.  Losing the 

Costco revenue (the “Costco Loss”) resulted in a 9.7% decrease of total projected EBITDA for 

2019. 

178. Newell’s breaches of the Warranties in the EPA resulted in a loss of approximately 

$267 million, i.e., the difference between the actual amount paid for TWG ($2.275 billion, using 
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projected 2019 EBITDA for TWG) and the correct valuation of TWG ($2.007 billion, using the 

EBITDA and growth percentage that Novolex would have used to calculate the enterprise value 

for TWG had it known of the Costco Loss). 

179. Each of these harmful effects is a loss “arising out of or resulting from” Newell’s 

breaches of the Warranties in the EPA.   

K. Novolex Files a Claim with Insurers for Breach of Representations and Warranties 

180. On October 8, 2018, Novolex sent a Claim Notice to the Insurers regarding 

Newell’s breaches of the EPA (the “Claim Notice”).  [Ex. 9 (Claim Notice).]  The Claim Notice 

stated that Newell breached Warranty 3.18 through its failure to disclose that in or around June 

2018, prior to the Closing of the transaction, Costco communicated to TWG its decision to 

materially diminish—if not cease—its commercial relationship and purchase volume from TWG 

after Newell and TWG’s relationship with Costco had deteriorated over the course of several 

months.   

181. On November 6, 2018, the nonparty Insurers sent a preliminary coverage letter to 

Novolex responding to the Claim Notice (the “Preliminary Coverage Letter”).  The nonparty 

Insurers stated that they were conducting an investigation into Novolex’s allegations.  The 

Preliminary Coverage Letter included a preliminary request for documents.  Novolex responded 

to the preliminary request for documents on December 23, 2018.  

182. The nonparty Insurers issued a second letter (also requesting documents) on 

February 20, 2019.  This letter questioned whether Newell had breached Warranty 3.18 on the 

basis that there was not a “legally binding commitment” between TWG and Costco that Costco 

would have breached by reducing its purchase volume.  Novolex responded to that letter on 

March 29, 2019, including a detailed memorandum explaining that Warranty 3.18 was not a 

representation about whether key customers like Costco had breached their contracts; to the 
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contrary, it was a representation that those business-critical customers had not given TWG any 

reason to believe that they intended to adversely change the nature of their relationships by 

relegating TWG to second-tier status or worse—which is exactly what Costco had been in the 

process of doing before Closing.  

183. On April 26, 2018, the nonparty Insurers sent a supplemental coverage letter to 

Novolex (the “Supplemental Coverage Letter”) denying coverage and contending that Newell 

never breached Warranty 3.18 at all.  In short, the nonparty Insurers originally advanced the Chubb 

Insurers’ current position that, because Costco was not legally obligated to buy products from 

TWG at any level in the future, there was no “Contract” for future purchases and by extension 

there was no contract to be terminated, cancelled, or adversely modified when Costco stopped 

making significant purchases—irrespective of the fact that the end of Costco’s status as a key 

customer cost Novolex over $11.8 million in EBITDA in 2018 and $19.8 million in EBITDA in 

2019.  

184. The Supplemental Coverage Letter included a third request for documents, which 

Novolex responded to on June 19, 2019. 

L. The Insurers and Novolex Mediate the Claim 

185. The Insurers and Novolex agreed to mediate Novolex’s claim.  On May 7, 2018, 

Stephen P. Davidson of Aon PLC, the broker for the RWI Policy, sent an email confirming that a 

mediation of Novolex’s claims would occur in July 2019 with the following understandings: 

1. The parties will mediate this claim without prejudice to the insureds’ right to 
pursue either (i) arbitration or (ii) litigation in court, pursuant to the terms of the 
policies, should the parties not resolve this claim in mediation or otherwise.  For 
the avoidance of doubt, this means that the insureds retain full and sole discretion 
to elect to arbitrate any dispute regarding this claim, or pursue resolution of such 
dispute in court, following mediation, notwithstanding any policy terms to the 
contrary. 
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2. The contemplated mediation with David Geronemus (currently scheduled for 
July 16 and/or July 17, 2019) will satisfy any requirement in the policies that the 
parties engage in mediation prior to filing suit in court.  For the avoidance of doubt, 
this means that the insureds may pursue this claim in court following the proposed 
mediation with David Geronemus, without any further obligation to mediate this 
matter. 

186. On June 25, 2019, Novolex sent a Supplemental Claim Notice to the nonparty 

Insurers (the “Supplemental Claim Notice”) informing them that its claim also included breaches 

of Warranties 3.7(a)(i), 3.7(a)(ii), 3.7(b), 3.10(b), and 3.20.  [Ex. 10 (Supplemental Claim Notice).]  

187. On June 28, 2019, the nonparty Insurers sent an email to Novolex requesting 

additional information about the claims in the Supplemental Claim Notice: (i) documents 

concerning the claims; (ii) the basis for contending that Warranties 3.7(a)(i) and 3.7(a)(ii) were 

not accurate; (iii) the basis for contending that Warranty 3.7(b) was not accurate; (iv) the basis for 

contending that Warranty 3.10(b) was not accurate; and (v) the basis for contending that Warranty 

3.20 was not accurate.   

188. The nonparty Insurers requested such information as all of Novolex’s 

communications with Newell regarding Costco; historical sales revenue data, contracts, and 

valuation analyses; an expert analysis of Novolex’s losses; and information regarding Novolex’s 

EBITDA calculations, among many others.   

189. On June 30, 2019, Novolex responded to that information request, and provided 

detailed explanations of Newell’s breaches of Warranties 3.7(a)(i), 3.7(a)(ii), 3.7(b), 3.10(b), and 

3.20.  [Ex. 11 (June 30, 2019 Letter).]  Novolex explained how TWG failed to conduct its business 

in the ordinary course and consistent with past practices and failed to use commercially reasonable 

efforts in its relationship with Costco.  Novolex also explained how TWG delivered damaged 

products, off-spec deliveries, incorrect quantities, untimely and missed deliveries, failed to provide 

appropriate pricing, and failed to timely respond to Costco’s communications to TWG, which 
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constituted breaches of TWG’s contracts with Costco, including representations and warranties 

contained therein, and were reasonably expected to be adverse to TWG’s financial condition.  

190. On July 16, 2019, Novolex and the Insurers participated in a mediation before 

David Geronemus of JAMS.   

191. Following the mediation, Novolex continued to respond to the nonparty Insurers’ 

requests for information related to Novolex’s claimed losses and supporting calculations and 

ultimately produced thousands of pages of documents to the Insurers (including the Chubb 

Insurers) in response to five separate requests from the nonparty Insurers.     

192. On July 25, 2019, more than a week after the first mediation had concluded, the 

Chubb Insurers notified Plaintiff that they had secured representation.   

193. On August 15, 2019, after Novolex had already provided the Insurers (including 

the Chubb Insurers) with thousands of pages of documents, the Chubb Insurers sent Novolex 24 

additional document requests.   

194. The Chubb Insurers’ requests were almost entirely duplicative of document 

requests to which Novolex had already responded.  For example, the Chubb Insurers requested all 

documents “evaluated for the purchase of the Company and/or used to obtain approvals for the 

purchase price offers contained in the Letter of Intent”; financial models; and “[a] list of the market 

comparables identified by Goldman Sachs and/or [Novolex] when evaluating the transaction.”  

195. But as noted above, Novolex had already produced volumes of documents relating 

to the purchase price and the goodwill impairment for the TWG acquisition.  This included all 

relevant communications “between and among the Buyer (or any related entity) and any 

employees, consultants, advisors, or other personnel thereof regarding the purchase price, pricing, 

earning topics and purchase decision.”  In addition, Novolex had previously provided a “detailed 
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schedule” of the original and revised 2018 budget EBITDA estimate, which specified all relevant 

details about any variance in the budgets.  

196. As another example, the Chubb Insurers requested that Novolex “identify the 

impacted SKUs (by number and description) that result in the 2019 net sales to Costco decrease 

from $50.81 million to $9.795 million.”  

197. Novolex, however, had already produced all impacted SKUs, including actual sales 

for the impacted SKUs and an updated forecast for the impacted SKUs, as well as many of those 

same statistics for products originating at the Chelmsford and City of Industry manufacturing 

plants. 

198. Novolex diligently responded to each of the Chubb Insurers’ requests, identifying 

responsive documents that had already been produced in the mediation for most requests and 

agreeing to search for more documents for others.  

199. It is clear from the Chubb Insurers’ conduct leading up to the mediation that they 

were not diligently evaluating Novolex’s claim.  The Chubb Insurers acquired representation only 

after the first mediation had already occurred and began requesting documents for the first time 

more than 10 months after the nonparty Insurers began requesting documents.  Moreover, when 

the Chubb Insurers finally did issue document requests, they were largely duplicative of the 

requests the other Insurers had already sent, suggesting the Chubb Insurers had not properly 

reviewed the documents already produced to them.     

200. On August 23, 2019, Novolex and the Insurers participated in a second mediation 

before David Geronemus of JAMS.   
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201. Following the mediation, the nonparty Insurers of the Primary Policy, First Excess 

Policy, and Third Excess Policy concluded that Novolex was entitled to a material amount of 

compensation to settle its claims.   

202. While the Chubb Insurers participated in the mediation, they did not provide an 

offer of coverage or negotiate a settlement and have insisted that they lack sufficient information 

to make a coverage determination. 

203. The fact that every Insurer except the Chubb Insurers concluded that Novolex had 

presented sufficient information—including information on damages—to make a coverage 

determination suggests that the Chubb Insurers have acted unreasonably in requiring Novolex to 

produce additional information.  

204. Most notably, the nonparty Insurers who issued the Third Excess Policy—a tier 

above the Chubb Insurers’ tier—settled Novolex’s claim.  Coverage under the Third Excess Policy 

is triggered for claims in excess of $130 million, while coverage under the Second Excess Policy 

is triggered for claims in excess of $80 million.  Put differently, the Third Excess Policy would 

only kick in if Novolex had shown damages $50 million in excess of the trigger for the Second 

Excess Policy.  

205. This suggests that, by the August 23, 2019 mediation, Novolex had provided 

sufficient information to support a damages claim in excess of not just $80 million but 

$130 million.     

M. The Chubb Insurers Engage in Bad Faith Delay and Obstructionist Tactics 

206. Because the Chubb Insurers refused to provide coverage—or even issue a coverage 

determination—Novolex was forced to commence the instant action by filing the original 

Complaint on September 23, 2019.  
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207. The Chubb Insurers’ refusal to make a coverage determination or extend an offer 

of coverage forced Novolex to incur substantial additional expenses in litigating its claim for 

coverage.  The Chubb Insurers have since used this litigation to inflict economic harm on Novolex 

and make Novolex’s pursuit of coverage under the Second Excess Policy prohibitively expensive.   

208. In this litigation, the Chubb Insurers have maintained that they lack sufficient 

information to make a coverage determination.  On January 17, 2020, Defendant Illinois Union 

Insurance Company filed an alternative dispute resolution certification stating that it wished to 

engage a mediator but “believe[d] the appropriate time to engage a mediator to aid settlement is 

after Plaintiff, Novolex Holdings, LLC[,] produce[d] information pertaining to its purported 

damages, which Illinois Union initially requested from Novolex in the claim adjustment process 

many months ago, and has yet to be provided.”   

209. Defendant Illinois Union Insurance Company made this representation despite the 

fact that, prior to filing the lawsuit, Novolex had already provided the Chubb Insurers, including 

Illinois Union Insurance Company, an expert analysis of its damages and extensive financial 

information in response to the Chubb Insurers’ document requests—fully 12 of which concerned 

Novolex’s damages. 

210. As this case proceeded to discovery, however, it became clear that producing 

additional information to the Chubb Insurers would not lead to a coverage determination or offer 

of coverage.  Instead, the Chubb Insurers sought to make Novolex’s pursuit of its claim so 

protracted and expensive as to make it impracticable to continue to seek coverage. 

211. A prime example of the Chubb Insurers’ ongoing unreasonable conduct occurred 

on November 15, 2019, when Illinois Union Insurance Company sent Novolex 51 requests for 

production. 
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212. Many of those requests for production concerned the same financial documents 

Novolex had already produced during the mediation process—including, but not limited to:  

(a) “All Documents and Communications relating to [Novolex’s] efforts to 

maintain and grow [its] business with Costco, including, but not limited to, any mitigation 

efforts [Novolex has] taken with respect to the Costco relationship.”  (Illinois Union RFP 

No. 3.) 

(b) “All monthly, quarterly, and annual unaudited and audited financial 

statements (balance sheets, income statements, profit and loss statements, cash flow 

statements) for . . . Novolex and all Documents and Communications [Novolex] provided 

to [its] auditors to assist in preparing these financial statements.”  (Illinois Union RFP No. 

23.) 

(c) “All Documents and Communications relating to the $450 million goodwill 

impairment charge that was recorded by Novolex in 2018, including, but not limited to, 

any analyses, workpapers, calculations, reports or FASB ASC 350 related documents.”  

(Illinois Union RFP No. 24.) 

(d) “All Documents and Communications relating to [Novolex’s] contention 

that the covered loss at issue is approximately $267 million as alleged in paragraph 1 of 

the Complaint.”  (Illinois Union RFP No. 50.) 

213. Even though Novolex had already produced ample financial information upon 

which the Chubb Insurers could make a coverage determination during the mediation, Novolex 

produced documents and financial information responsive to each of these requests in this 

litigation. 
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214. The Chubb Insurers’ broad discovery requests have forced Novolex to bear the 

burden of needlessly duplicative discovery.  Novolex has made nine productions consisting of 

more than 135,000 documents and 865,000 pages in this litigation alone—including nearly 15,000 

documents related to the financial impact of Newell’s breaches. 

215. In contrast, Illinois Union Insurance Company has produced just 455 documents 

and 4,648 pages to date, and the remaining Defendants have collectively produced a measly 504 

documents and 3,856 pages.  Put differently, the Chubb Insurers combined have produced less 

than 1,000 documents.   

216. Nonetheless, on June 15, 2020, despite not having completed its review of 

Novolex’s productions of more than 135,000 documents, Illinois Union Insurance Company 

claimed that Novolex’s production was deficient and demanded that Novolex produce even more 

documents.     

217. In addition to the Chubb Insurers’ attempts to impose great—and asymmetrical—

expense on Novolex during discovery, the Chubb Insurers have also required Novolex to respond 

to nearly identical partial motions to dismiss via two separate motions that were filed months apart.  

On January 15, 2020, Illinois Union Insurance Company moved to dismiss only as to Counts 1(e) 

and 6 of the Complaint.  On May 26, 2020, the three other Defendants filed a second motion to 

dismiss, which joined in Illinois Union Insurance Company’s motion.  Thus, more than four 

months after the first motion to dismiss, Novolex was required to incur the expense of defending 

the Complaint a second time.  

218. On June 22, 2020, having produced nearly 15,000 documents related to its damages 

and more than 135,000 documents overall, Novolex sent the Chubb Insurers a letter explaining the 

basis for its claim that they had violated the implied covenant of good faith and fair dealing by 
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unreasonably delaying and denying coverage and requested that the Chubb Insurers make an offer 

of coverage by June 29, 2020.  (Ex. 12 Ltr. from M. Solum to M. Margulies et al. (June 22, 2020).)  

Specifically, the letter explained that the Chubb Insurers did not participate in the July and August 

2019 mediations in good faith, made duplicative requests for documents, insisted that Novolex 

provide ever-more documents substantiating its claims, and used the litigation as a tool to impose 

heavy costs on Novolex’s pursuit of its claims for coverage.  (Id.)   

219. On June 30, 2020, the Chubb Insurers replied to Novolex’s letter but again refused 

to make a coverage determination or an offer of coverage.  (Ex. 13 Ltr. from S. Brodie to M. Solum 

(June 30, 2020).)  The Chubb Insurers admitted that they “have continually requested additional 

information form Novolex” but nonetheless maintained that they had not yet had time to develop 

“[t]he facts and documents surrounding” Newell’s breaches of the EPA.  (Id.)  The Chubb Insurers 

therefore refused to provide an offer of coverage, claiming they needed additional time and 

information to properly evaluate Novolex’s claims.   

220. Shortly thereafter, on July 14, 2020, after months of Novolex undertaking a huge 

discovery effort while the Chubb Insurers did very little, Illinois Union moved to stay proceedings 

in this action during the pendency of Novolex Holdings, LLC v. Newell Brands, Inc., C.A. No. 

N19C-10-223 (Del. Super.), in which Novolex is suing Newell for fraudulently inducing Novolex 

to enter the EPA.   

221. Illinois Union waited until July 14 to move to stay this action, despite the fact that 

Novolex’s suit against Newell has been pending since October 25, 2019, and that decision was 

intentional and strategic.  Just two weeks before moving to stay, the Chubb Insurers claimed that 

they needed more information and time to analyze the information Novolex provided regarding its 

claims prior to making a coverage determination.  But in its motion to stay, Illinois Union reversed 
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course.  Illinois Union now claims that it should not be required to honor its duty to undertake a 

review of the underlying facts and make a coverage determination.  Instead, Illinois Union requests 

this Court’s permission to further unreasonably delay its determination of Novolex’s coverage.   

222. The Chubb Insurers’ continuing refusal to make a coverage determination or an 

offer of coverage is tantamount to a denial of coverage.  

223. The losses that Novolex has incurred as a direct consequence of the Chubb Insurers’ 

ongoing and egregious bad faith delay of coverage and effective denial of coverage were 

reasonably contemplated by Novolex and the Chubb Insurers at the time they entered the Second 

Excess Policy.   

224. The very purpose of the Second Excess Policy was to compensate Novolex for 

losses if Newell breached its representations and warranties in the EPA.  The Chubb Insurers were 

necessarily aware that the Second Excess Policy was intended to provide coverage for just such a 

breach.  Nonetheless, the Chubb Insurers have required that Novolex incur significant expenses to 

obtain coverage for its claims. 

225. Likewise, Novolex reasonably expected when it purchased the Second Excess 

Policy that the Chubb Insurers would meet their contractual obligations and not evaluate Novolex’s 

claims in a manner that caused additional loss and damage to its interests.  

COUNT ONE  

Declaratory Judgment Pursuant to N.Y. C.P.L.R. § 3001 et seq. against All Defendants. 

226. Novolex repeats and re-alleges the allegations of Paragraphs 1-223 as though fully 

set forth herein.  

227. As a result of the foregoing facts, there is an actual controversy between Novolex 

and the Chubb Insurers regarding the RWI Policy’s coverage of breaches of warranties in the EPA. 

FILED: NEW YORK COUNTY CLERK 12/02/2020 06:25 PM INDEX NO. 655514/2019

NYSCEF DOC. NO. 196 RECEIVED NYSCEF: 12/02/2020

59 of 66



 

60 
 

228. Pursuant to New York’s declaratory judgment statute, N.Y. C.P.L.R. § 3001 et seq., 

Novolex is entitled to a judicial determination of the rights and obligations of the parties under the 

RWI Policy.  

229. The issue is fit for judicial decision and if decision is withheld, Novolex’s economic 

interests will continue to suffer.  Judgment would clarify the legal issues involved, finalize the 

controversy, and offer relief from uncertainty. 

COUNT TWO  

Breach of the RWI Policy as to Warranty 3.7(a)(i) against All Defendants.  

230. Novolex repeats and re-alleges the allegations of Paragraphs 1-223 as though fully 

set forth herein.  

231. The RWI Policy constitutes an enforceable agreement that imposes upon the Chubb 

Insurers certain obligations, including that the Insurers provide coverage for any breach of 

Warranty 3.7(a)(i), including, but not limited to, Newell’s failure to inform Novolex that TWG 

had failed to conduct its business with Costco “in the ordinary course, consistent with past practices 

in all respects” when it failed to maintain the level of quality, pricing, and service it had previously 

delivered to Costco. 

232. The Chubb Insurers breached the RWI Policy by denying coverage for loss 

resulting from Newell’s breach of Warranty 3.7(a)(i). 

233. As a result of the Chubb Insurers’ breach of the RWI Policy as to Warranty 

3.7(a)(i), Novolex has been injured in an amount to be determined at trial.  

COUNT THREE  

Breach of the RWI Policy as to Warranty 3.7(a)(ii) against All Defendants.  

234. Novolex repeats and re-alleges the allegations of Paragraphs 1-223 as though fully 

set forth herein.  
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235. The RWI Policy constitutes an enforceable agreement that imposes upon the Chubb 

Insurers certain obligations, including that the Chubb Insurers provide coverage for any breach of 

Warranty 3.7(a)(ii), including, but not limited to, Newell’s failure to inform Novolex of the 

termination, cancellation, or modification of Costco’s contracts with TWG and the failure of TWG 

to maintain the goodwill associated with the Business and to maintain the commercial relationship 

with Costco. 

236. The Chubb Insurers breached the RWI Policy by denying coverage for loss 

resulting from Newell’s breach of Warranty 3.7(a)(ii). 

237. As a result of the Chubb Insurers’ breach of the RWI Policy as to Warranty 

3.7(a)(ii), Novolex has been injured in an amount to be determined at trial.  

COUNT FOUR 

Breach of the RWI Policy as to Warranty 3.7(b) against All Defendants.  

238. Novolex repeats and re-alleges the allegations of Paragraphs 1-223 as though fully 

set forth herein.  

239. The RWI Policy constitutes an enforceable agreement that imposes upon the Chubb 

Insurers certain obligations, including that the Chubb Insurers provide coverage for any breach of 

Warranty 3.7(b), including, but not limited to, Newell’s failure to inform Novolex that TWG had 

experienced an “Adverse Effect” when Costco decided to reduce significantly its purchases from 

TWG.  

240. The Chubb Insurers breached the RWI Policy by denying coverage for loss 

resulting from Newell’s breach of Warranty 3.7(b). 

241. As a result of the Chubb Insurers’ breach of the RWI Policy as to Warranty 3.7(b), 

Novolex has been injured in an amount to be determined at trial.  
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COUNT FIVE 

Breach of the RWI Policy as to Warranty 3.10(b) against All Defendants. 

242. Novolex repeats and re-alleges the allegations of Paragraphs 1-223 as though fully 

set forth herein.  

243. The RWI Policy constitutes an enforceable agreement that imposes upon the Chubb 

Insurers certain obligations, including that the Chubb Insurers provide coverage for any breach of 

Warranty 3.10(b), including, but not limited to, Newell’s failure to inform Novolex that TWG was 

in breach of certain of its obligations under the Costco Standard Terms.  

244. The Chubb Insurers breached the RWI Policy by denying coverage for loss 

resulting from Newell’s breach of Warranty 3.10(b). 

245. As a result of the Chubb Insurers’ breach of the RWI Policy as to Warranty 3.10(b), 

Novolex has been injured in an amount to be determined at trial.  

COUNT SIX 

Breach of the RWI Policy as to Warranty 3.18 against All Defendants. 

246. Novolex repeats and re-alleges the allegations of Paragraphs 1-223 as though fully 

set forth herein.   

247. The RWI Policy constitutes an enforceable agreement that imposes upon the Chubb 

Insurers certain obligations, including that the Chubb Insurers provide coverage for any breach of 

Warranty 3.18, including, but not limited to, Newell’s failure to inform Novolex that Costco had 

terminated, cancelled, or adversely modified its relationship with TWG prior to the Closing.  

248. The Chubb Insurers breached the RWI Policy by denying coverage for loss 

resulting from Newell’s breach of Warranty 3.18.  

249. As a result of the Chubb Insurers’ breach of the RWI Policy as to Warranty 3.18, 

Novolex has been injured in an amount to be determined at trial.  
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COUNT SEVEN 

Breach of the RWI Policy as to Warranty 3.20 against All Defendants. 

250. Novolex repeats and re-alleges the allegations of Paragraphs 1-223 as though fully 

set forth herein.   

251. The RWI Policy constitutes an enforceable agreement that imposes upon the Chubb 

Insurers certain obligations, including that the Chubb Insurers provide coverage for any breach of 

Warranty 3.20, including, but not limited to, Newell’s failure to inform Novolex that TWG was in 

breach of certain warranties that TWG made to Costco under the Costco Standard Terms.  

252. The Chubb Insurers breached the RWI Policy by denying coverage for loss 

resulting from Newell’s breach of Warranty 3.20. 

253. As a result of the Chubb Insurers’ breach of the RWI Policy as to Warranty 3.20, 

Novolex has been injured in an amount to be determined at trial.  

COUNT EIGHT  

Breach of the Implied Covenant of Good Faith and Fair Dealing against All Defendants. 

254. Novolex repeats and re-alleges the allegations of Paragraphs 1-223 as though fully 

set forth herein.   

255. The RWI Policy constitutes an enforceable agreement that requires the Chubb 

Insurers to provide coverage for breaches of Warranties 3.7(a)(i), 3.7 (a)(ii), 3.7(b), 3.10(b), 3.18, 

and 3.20. 

256. The RWI Policy contains an implied covenant of good faith and fair dealing.  This 

covenant includes, but is not limited to, the duty to honestly, promptly, and fairly investigate facts 

of coverage, evaluate damages, adjust the loss, communicate and cooperate with the insured, and 

promptly pay the full amount of covered losses. 

FILED: NEW YORK COUNTY CLERK 12/02/2020 06:25 PM INDEX NO. 655514/2019

NYSCEF DOC. NO. 196 RECEIVED NYSCEF: 12/02/2020

63 of 66



 

64 
 

257. Novolex has complied with all terms, conditions, and prerequisites set forth in the 

RWI Policy, including the implied covenant of good faith and fair dealing. 

258. The Chubb Insurers have breached the implied covenant of good faith and fair 

dealing by acting arbitrarily and in bad faith, including as follows: 

i. Arbitrarily, and with reckless disregard for Novolex’s rights, refusing to 
acknowledge coverage of Novolex’s claim without a reasonable basis, while 
unreasonably, maliciously, recklessly, and intentionally disregarding the lack 
of reasonable basis; 

ii. Failing to pay coverage due and owed to Novolex under the RWI Policy without 
a reasonable basis, while unreasonably, maliciously, recklessly, or intentionally 
disregarding the lack of reasonable basis; 

iii. Maliciously, intentionally, or with reckless disregard delaying a coverage 
determination on Novolex’s claim under the RWI Policy without a reasonable 
basis to do so; 

iv. Arbitrarily, and with reckless disregard for Novolex’s rights, refusing to 
effectuate prompt, fair, and equitable settlement of Novolex’s claim for 
coverage;  

v. Unreasonably, maliciously, recklessly, or intentionally failing to conduct a fair, 
complete, and proper investigation of Novolex’s claim before denying 
coverage; 

vi. Ignoring the voluminous documentation Novolex provided while demanding 
ever-more information from Novolex—including requesting cumbersome and 
duplicate productions; and 

vii. Improperly using litigation to harass and burden Novolex. 

259. Upon information and belief, the Chubb Insurers’ bad faith conduct described 

above was engaged in for the purposes of placing the Chubb Insurers’ own pecuniary interests 

ahead of Novolex’s interests and depriving Novolex of its rights and reasonable expectations under 

the RWI Policy. 
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260. As a direct and proximate result of the Chubb Insurers’ bad faith breach of the RWI 

Policy, Novolex has suffered, and will continue to suffer, substantial damages in an amount to be 

proven at trial. 

261. As a direct and proximate result of the Chubb Insurers’ bad faith breach of the RWI 

Policy, Novolex was forced to retain the professional services of attorneys and experts to vindicate 

its rights. 

262. The losses incurred by Novolex as a consequence of the Chubb Insurers’ breach of 

the RWI Policy were reasonably contemplated by Novolex and the Chubb Insurers at the time they 

entered the RWI Policy.   

PRAYER FOR RELIEF 

WHEREFORE, Novolex respectfully requests that the honorable Court grant the following 

relief:  

A. Declaratory judgment pursuant to N.Y. C.P.L.R. § 3001 declaring that: 

i. The RWI Policy constitutes an enforceable agreement that requires the 

Chubb Insurers to provide coverage for any breach of Warranty 3.7(a)(i) of the 

EPA; 

ii. The RWI Policy constitutes an enforceable agreement that requires the 

Chubb Insurers to provide coverage for any breach of Warranty 3.7(a)(ii) of the 

EPA; 

iii. The RWI Policy constitutes an enforceable agreement that requires the 

Chubb Insurers to provide coverage for any breach of Warranty 3.7(b) of the EPA; 

iv. The RWI Policy constitutes an enforceable agreement that requires the 

Chubb Insurers to provide coverage for any breach of Warranty 3.10(b) of the EPA; 
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v. The RWI Policy constitutes an enforceable agreement that requires the 

Chubb Insurers to provide coverage for any breach of Warranty 3.18 of the EPA; 

and 

vi. The RWI Policy constitutes an enforceable agreement that requires the 

Chubb Insurers to provide coverage for any breach of Warranty 3.20 of the EPA. 

B. Compensatory damages in an amount equivalent to the difference between the price 

Novolex paid for TWG and the value of TWG after the Costco termination, up to the 

maximum level of coverage contemplated under the RWI Policy;  

C. Consequential damages;  

D. Reasonable attorneys’ fees, costs, expert fees, and litigation expenses;  

E. Pre- and post-judgment interest; 

F. Such further and other relief as the Court may deem just, equitable, or appropriate.16  

 

 
Dated: New York, New York 
 December 2, 2020 
   

Respectfully submitted, 
 
 
/s/ Matthew Solum 

 Jay P. Lefkowitz, P.C.  
Matthew Solum, P.C. 
John P. Del Monaco 
Kirkland & Ellis LLP 
601 Lexington Avenue 
New York, NY 10022 
Tel.:  (212) 446-4800 
lefkowitz@kirkland.com 
msolum@kirkland.com 
john_delmonaco@kirkland.com 
 

 Counsel for Novolex Holdings, LLC 

                                                            
16  Plaintiff expressly reserves the right to seek an award of punitive damages upon the completion of discovery 

and subject to receiving the permission of the Court. 
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Defendant Illinois Union Insurance Company (“Illinois Union”) respectfully submits this 

memorandum of law in support of its motion to dismiss Counts 1(e)1 and 62 of Plaintiff’s 

Complaint, with prejudice, for failure to state a claim, pursuant to Rule 3211(a)(7) of New York 

Civil Practice Law and Rules. 

PRELIMINARY STATEMENT 

This is an insurance coverage dispute in which Plaintiff Novolex Holdings, LLC 

(“Novolex”) seeks indemnification for damages resulting from alleged breaches of representations 

and warranties relating to Novolex’s purchase of a company.  Novolex alleges that certain 

representations and warranties contained in the Equity Purchase Agreement (the “Acquisition 

Agreement”) were breached when the seller failed to disclose, prior to closing, that one of the 

acquired company’s largest customers, Costco Wholesale Corporation, was going to be taking a 

portion of its business elsewhere.   

One of these alleged breaches is based on Section 3.18 of the Acquisition Agreement, 

which required disclosure if, from December 31, 2017 to June 29, 2018, a Contract with a Material 

Relationship was or was intended to be terminated, canceled or adversely modified.  Contract is 

defined as “any contract, agreement, license, lease, guaranty, indenture, sales or purchase order or 

other legally binding commitment in the nature of a contract, whether written or oral.”   

Although Costco continues to purchase millions of dollars of products from Novolex, 

Novolex claims that there was a breach of Section 3.18 because the seller failed to notify Novolex 

of Costco’s intention to reduce the volume of its purchases.  Novolex does not attach a single 

                                              
1 Count 1(e) seeks a declaratory judgment that Illinois Union’s insurance policy constitutes an 
enforceable agreement that requires coverage for any breach of Section 3.18.”  [NYSCEF Doc. 
No. 1 at 52, ¶194(e).] 
2 Count 6 is a breach of contract claim for Section 3.18.  [NYSCEF Doc. No. 1 at 55, ¶¶215-219.] 
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purchase order or other “legally binding commitment” for the purchase of any products to the 

Complaint or identify one with any specificity that was purportedly terminated, canceled or 

adversely modified.  Rather, its entire claim is based on Costco’s standard terms and vendor 

agreement, which are not legally binding commitments for Costco to purchase anything.  

Novolex’s claims relating to Section 3.18 (Counts 1(e) and 6) should be dismissed in their entirety, 

with prejudice, because Novolex fails to identify a Contract with Costco that was or was intended 

to be terminated, canceled or adversely modified.   

STATEMENT OF FACTS3 

A. The Sale of the Waddington Group and the Policies 

On May 2, 2018 (the “Effective Date”), Novolex and Newell Brands Inc. (“Newell”) 

entered into an Acquisition Agreement for the purchase of The Waddington Group (“TWG”).  The 

sale closed on June 29, 2018 (the “Closing”).  This transaction was between two highly 

sophisticated parties, represented by highly experienced lawyers.  Novolex, a portfolio company 

of global asset manager The Carlyle Group (with over $200 billion of assets under its 

management), was represented in the transaction by Latham & Watkins LLP and Nelson Mullins 

Riley & Scarborough LLP; Newell was represented by Jones Day.  Representations and warranties, 

in such transactions, are heavily negotiated by the buyer and seller. 

In this deal, Novolex also purchased insurance to replace the role historically filled by an 

escrow, providing a source of indemnity in the event that Novolex established – pursuant to the 

terms of the Acquisition Agreement – that an insured representation or warranty had been 

breached, and that such breach caused a proven Loss.  In this case, Novolex sued Defendant Illinois 

Union under a second tier excess Policy, designed to indemnify against covered Loss established 

                                              
3 Unless otherwise noted, capitalized terms are as defined in the insurers’ policies.   
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in excess of $97 million.  Between the primary policy and the excess policies, inclusive of the 

Illinois Union Policy, total policy limits are $150 million.  Illinois Union agreed only to insure the 

express representations made by Newell as written in the Acquisition Agreement.  [NYSCEF Doc. 

No. 3 at iv.]  It is not insurance for any unforeseen circumstance or undefined breach.  Further, the 

Acquisition Agreement apportioned the risk between buyer and seller.  The buyer (Novolex) bears 

the risk with respect to all due diligence information as to which it did not receive a specific 

representation and warranty.  

B. The Costco Relationship 

Costco was identified in the Acquisition Agreement’s Seller Disclosure Letter as being 

TWG’s third largest customer by volume of purchases.  Costco made purchases from TWG by 

submitting individual purchase orders as needed.  [NYSCEF Doc. No. 1 at 30, ¶109.]  There are 

no purchase orders attached to the Complaint or identified in the Complaint that were purportedly 

terminated, canceled, or adversely modified.   

Outside of those individual purchase orders, the terms and parameters of TWG’s and 

Costco’s business relationship were set forth in the following three agreements: (1) Costco’s 

Wholesale Basic Vendor Agreement (dated June 28, 2012) (the “Basic Vendor Agreement”); 

Costco’s U.S. Vendor Commitment Agreement (dated August 10, 2016) (the “U.S. Vendor 

Agreement”); and the Costco Wholesale Standard Terms (dated 2004) (the “Standard Terms”)4.   

The Basic Vendor Agreement states that “[a]ll sales and deliveries of all merchandise by 

Vendor to Costco Wholesale . . . and all purchase orders by Costco Wholesale . . . to vendor, will 

be covered by and subject to the terms of each of the following documents: . . . the Basic Vendor 

                                              
4 The Basic Vendor Agreement, U.S. Vendor Agreement, and Standard Terms will collectively be 
referred to as the “General Terms.” 
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Agreement; the Costco Wholesale Standard Terms United States; and each Vendor Purchase 

Program Agreement, Item Agreement, or any other agreements.”  [NYSCEF Doc. No. 5 at 1, § 

A.]  The U.S. Vendor Agreement is mostly blank, signed by only TWG, and says only that, “Terms 

are 45 DOYS ROI.”  The General Terms are wholly conditional and apply only in the event that 

Costco submits a purchase order, which it is under no obligation to do.  [NYSCEF Doc. No. 6.]  

The General Terms make clear that “[e]xcept as specified in a Purchase Order, projections, any 

past purchasing history and representations about quantities to be purchased are not binding . . . .”  

[Id. at p.1, § 2.]   

As detailed in the documents attached to Novolex’s Complaint, Costco had no legally 

binding commitment to make purchases from TWG and, in the absence of such a Contract, 

Costco’s decision to reduce the volume of purchases from historical levels is not a termination, 

cancellation or adverse modification of a Contract.  In fact, it appears that Costco continued as a 

customer following the Closing and has continued through 2019 to make large volumes of 

purchases pursuant to the terms and conditions of the General Terms.  [See NYSCEF Doc. No. 1 

¶¶ 12, 108.]  Further, Novolex has not asserted that any of the General Terms have been canceled 

or adversely modified.   

C. Section 3.18 of the Acquisition Agreement 

Section 3.18 of the Acquisition Agreement, titled “Significant Customers and Suppliers” 

reads as follows: 

Section 3.18 of the Seller Disclosure Letter sets forth a true and correct list of each 
of the ten largest customers and ten largest suppliers of the Purchased Companies, 
taken as a whole (such customers and suppliers, the “Material Relationships”), as 
determined, in the case of customers, by payments by each such customer and, in 
the case of suppliers, by value of sales by each such supplier, during the twelve 
months ended February 28, 2018. Since December 31, 2017, there has not been 
any written notice or, to the Knowledge of Parent, any oral notice, from any such 
Material Relationship that such Material Relationship has terminated, canceled or 
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adversely and materially modified or intends to terminate, cancel or adversely and 
materially modify any Contract between a Purchased Company and any such 
Material Relationship.  

(alterations added)5 [NYSCEF Doc. No. 2 at 21, § 3.18.] 

The parties agree that Costco is a Material Relationship.  The Acquisition Agreement 

defines Contract as “any contract, agreement, license, lease, guaranty, indenture, sales or purchase 

order or other legally binding commitment in the nature of a contract, whether written or oral.”  

[NYSCEF Doc. No. 2 at 74.] 

LEGAL ARGUMENT  

A. Legal Standards for Motions to Dismiss and Breach of Contract Claims 

On a motion to dismiss for failure to state a claim, “the court must accept as true the facts 

alleged in the complaint as well as all reasonable inferences that may be gleaned from those facts.”  

Mayers v. Stone Castle Partners, LLC, 42 Misc. 3d 1227(A), 988 N.Y.S.2d 523 (Sup. Ct., N.Y. 

Cty. 2014).  “However, factual allegations that do not state a viable cause of action, that consist of 

bare legal conclusions, or that are inherently incredible or clearly contradicted by documentary 

evidence are not entitled to such consideration.”  Skillgames, LLC v. Brody, 1 A.D.3d 247, 250 

(1st Dep’t 2003), citing Caniglia v. Chicago Tribune–New York News Syndicate, 204 A.D.2d 233 

(1st Dep’t 1994).  Moreover, “where the defendant seeks to dismiss the complaint based upon 

documentary evidence, the motion will succeed if the documentary evidence utterly refutes 

plaintiff’s factual allegations, conclusively establishing a defense as a matter of law.”  Mayers, 

988 N.Y.S.2d at 523 (internal quotations and citations omitted).  

                                              
5 Language that appears with the strikethrough effect reflects the application of the “materiality 
scrape” to this particular representation and warranty.  Construing the facts in a light most 
favorable to Novolex, Illinois Union is not applying the materiality scrape to affect the analysis on 
Section 3.18.  Illinois Union expressly reserves all defenses and objections to the application of a 
“materiality scrape” to the representations and warranties in the Acquisition Agreement.  
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Delaware substantive law governs Novolex’s claims.  [NYSCEF Doc. No. 3 at xviii, § 

XI.A.]  “Under Delaware law, the elements of a breach of contract claim are: 1) a contractual 

obligation; 2) a breach of that obligation; and 3) resulting damages.”  913 MARKET, LLC v. 

INVESTUSA HOLDING ENTERPRISES, LLC, CV N16C-09-240 CLS, 2019 WL 6318105, at *3 

(Del. Super. Ct. Nov. 25, 2019).  Counts 1(e) and 6 fail as a matter of law because Novolex cannot 

establish a breach of the obligations set forth in Section 3.18 of the Acquisition Agreement.   

B. Novolex Failed to Identify a Legally Binding Commitment that Was or Was 
Intended to be Terminated, Canceled or Adversely Modified 

 
In the Complaint, Novolex alleges that there was a breach of Section 3.18 because Costco 

stopped purchasing one TWG product (a 9 oz. tumbler) and would not include TWG in an 

upcoming promotion (the October MVM).  Novolex fails to cite a specific Contract that was 

terminated, canceled or adversely modified.  Rather, Novolex alleges that the reduction in the 

volume of purchasing constituted a Breach of what Novolex describes as the “contractual 

framework” between TWG and Costco.  Relying on a “contractual framework” circumvents the 

plain language of the Acquisition Agreement, which requires a legally binding commitment.  

Banner v. Morsi Auto. Corp., CPU4-16-000333, 2017 WL 439335, at *4 (Del. Com. Pl. Feb. 1, 

2017) (holding that there is no breach because there was no obligation and “the parties’ obligations 

are governed by the executed documents.”). 

Costco enters into individual purchase orders under a master agreement with TWG that 

expressly disclaims any guarantee of ongoing purchases by Costco.  Once each individual purchase 

order is fulfilled, the obligation is extinguished.  These purchase orders are the only agreements 

that bind Costco to make purchases.  None of the remaining General Terms between Costco and 

TWG impose any obligations on Costco at all, let alone an obligation to make future or recurrent 

purchases.  Novolex does not dispute this, and in fact acknowledges as much.  [NYSCEF Doc. No. 
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1 at 41, ¶ 151.]  (“The Basic Vendor Agreement did not obligate Costco to purchase any specific 

type or quantity of goods from TWG . . . .”).  Where there is no obligation, there can be no breach 

on which a claim may be predicated.  See, e.g., Save Our Cty., Inc. v. New Castle Cty., CV 7151-

VCG, 2013 WL 2664187, at *6 (Del. Ch. June 11, 2013), aff’d, Barley Mill, LLC v. Save Our Cty., 

Inc., 89 A.3d 51 (Del. 2014) (finding no breach because there was no affirmative obligation); All. 

Data Sys. Corp. v. Blackstone Capital Partners V L.P., 963 A.2d 746, 762-764 (Del. Ch. 2009), 

aff’d, 976 A.2d 170 (Del. 2009) (finding no breach of an agreement because there was no 

obligation).   

Regardless of whether Costco made “recurrent” or “perpetual” purchases “year after year,” 

Costco, as Novolex admits, is not required to make such purchases.  [NYSCEF Doc. No. 1 at 29-

31, ¶¶108-117.]  In the absence of such a legally binding commitment to make purchases, there is 

no Contract, and Costco’s decision to reduce the volume of purchases is not a Breach of Section 

3.18.  Id.   

C. Illinois Union is Not Liable for Novolex’s Failure to  
Negotiate a Broader Representation and Warranty  

 
When negotiating the purchase of a company where the acquisition agreement is signed in 

advance of the closing date, a buyer has various options to protect against a significant change 

with the seller’s customers during this interim period.  One option, which occurred in this case, is 

to represent and warrant that no material customers terminated or canceled a legally binding 

contract during the interim period.  Another option, which is considered better protection to the 

buyer, is to have the seller represent and warrant that no material customers terminated, canceled, 

reduced their purchasing volume or renegotiated any pricing terms during this interim period.    

For example, the Model Stock Purchase Agreement issued by the American Bar 

Association includes a representation for “customers and suppliers,” which states that: 
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no Major Customer or Major Supplier has given any Acquired Company notice 
(written or oral) terminating, canceling, reducing the volume under, or 
renegotiating the pricing terms or any other material terms of any Applicable 
Contract or relationship with any Acquired Company or threatening to take any 
such actions, and, to the Knowledge of Sellers, no Major Customer or Major 
Supplier intends to do so. 

 
American Bar Association, Model Stock Purchase Agreement with Commentary, Vol. 1 at 185-86 

(2010) (emphasis added). 

Similarly, the Stock Purchase Agreement (Pro-Buyer Long Form) of Practical Law Standard 

contains a comparable provision: 

Section 3.l5(a) of the Disclosure Schedules sets forth (i) each customer who has 
paid aggregate consideration to the Company for goods or services rendered in an 
amount greater than or equal to $[NUMBER] for each of the [[two]/NUMBER] 
most recent fiscal years (collectively, the “Material Customers”); and (ii) the 
amount of consideration paid by each Material Customer during such periods. 
[Except as set forth in Section 3.15(a) of the Disclosure Schedules,] the Company 
has not received any notice, and has no reason to believe, that any of its Material 
Customers has ceased, or intends to cease after the Closing, to use its goods or 
services or to otherwise terminate or materially reduce its relationship with the 
Company. 
 

Practical Law Standard, Stock Purchase Agreement (Pro-Buyer Long Form; Consolidated Group 

Subsidiary) § 3.15 (West 2019) (emphasis added). 

The sale of TWG was a transaction between two highly sophisticated parties, represented 

by highly experienced lawyers.  Novolex could have negotiated a provision to account for a 

reduction in purchasing by Costco, but it did not.  Illinois Union agreed to stand behind the 

representations and warranties in the Acquisition Agreement as written, not the manufactured 

interpretation Novolex seeks to assign to Section 3.18.   
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CONCLUSION 

WHEREFORE, for the foregoing reasons, Defendant Illinois Union requests that the Court 

grant its Motion and dismiss Counts 1(e) and 6 of Plaintiff’s Complaint, with prejudice, for failure 

to state a claim, and grant such further relief to Illinois Union as this Court deems just and proper. 

 

 

Dated:  January 15, 2020   CARLTON FIELDS, P.A. 
 
By:   /s/ Michael D. Margulies   

Michael D. Margulies 
Steven J. Brodie (admitted pro hac vice)  
Bruce J. Berman (admitted pro hac vice) 
Gail E. Podolsky (admitted pro hac vice)      
Chrysler Building 
405 Lexington Avenue, 36th  Floor  
New York, NY 10174-0002 
Telephone: (212) 430-5500  
Facsimile: (212) 430-5501 
mmargulies@carltonfields.com 
sbrodie@carltonfields.com 
bberman@carltonfields.com 
gpodolsky@carltonfields.com 
 
Attorneys for Defendant Illinois Union 
Insurance Company 
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The foregoing memorandum of law complies with Rule 17 of section 202.70 of the 

Uniform Rules for the Supreme Court and County Court because it is less than 7,000 words, 

exclusive of otherwise exempted portions. 

Dated:  January 15, 2020    CARLTON FIELDS, P.A. 
 
 
By:   /s/ Michael D. Margulies     

Michael D. Margulies 
Steven J. Brodie (admitted pro hac vice)   
Bruce J. Berman (admitted pro hac vice)  
Gail E. Podolsky (admitted pro hac vice)  
Chrysler Building 
405 Lexington Avenue, 36th  Floor  
New York, NY 10174-0002 
Telephone: (212) 430-5500  
Facsimile: (212) 430-5501 
mmargulies@carltonfields.com 
sbrodie@carltonfields.com 
bberman@carltonfields.com 
gpodolsky@carltonfields.com 
 
Attorneys for Defendant Illinois Union 
Insurance Company 
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1 

Defendant Illinois Union Insurance Company (“Illinois Union”) respectfully submits this 

reply memorandum of law in further support of its motion to dismiss Counts 1(e) and 6 of 

Plaintiff’s Complaint (the “Motion”), with prejudice.1   

PRELIMINARY STATEMENT 

Plaintiff fails to establish the existence of a Contract2 between TWG and Costco that was 

or was intended to be terminated, canceled or adversely modified, between December 31, 2017 

and June 29, 2018.  Indeed, none of the Contracts identified in the Complaint require Costco to 

make any future or ongoing purchases.  Moreover, Novolex does not provide an oral or written 

communication where Costco states that it has or intends to terminate, cancel, or adversely modify 

any Contract.  In fact, Costco continues to make purchases from Novolex.  [See NYSCEF Doc. 

No. 1 ¶¶ 12, 108.]  The undisputed facts demonstrate that Costco decided to reduce its volume of 

purchases, as compared to past years.  However, a reduction in purchasing volume is not covered 

in Section 3.18 or any other representation or warranty.   

Plaintiff incorrectly argues that Section 3.18 was breached because: (1) TWG received 

notice that Costco would not be submitting future purchase orders for various products that it has 

historically ordered; (2) the Basic Vendor Agreement incorporated existing and future purchase 

orders as a Material Contract and by not renewing certain Replenishment Contracts and 

Promotional Contracts, Costco adversely and materially modified the Basic Vendor Agreement 

and the contractual framework it created; (3) Illinois Union’s interpretation of Section 3.18 renders 

it superfluous because a single purchase order has no real impact on TWG’s relationship with 

Costco; and (4) the warranty language Illinois Union provided regarding a reduction in purchasing 

                                                 
1 Undefined capitalized terms have the same meaning as in Illinois Union’s opening brief. 

 
2 Contract is defined in the Policy as “any contract, agreement, license, lease, guaranty, indenture, sales or purchase 

order or other legally binding commitment in the nature of a contract, whether written or oral.”   
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volume or renegotiating pricing terms is irrelevant.   

None of Plaintiff’s arguments are supported by the facts or the law.  Rather, its entire claim 

is based on Costco’s Wholesale Basic Vendor Agreement (dated June 28, 2012) (the “Basic 

Vendor Agreement”), U.S. Vendor Commitment Agreement (dated August 10, 2016) (the “U.S. 

Vendor Agreement”) and Standard Terms (dated 2004) (the “Standard Terms”)3, which are not 

legally binding commitments for Costco to purchase anything.  Accordingly, Novolex’s claims 

relating to Section 3.18 (Counts 1(e) and 6) should be dismissed in their entirety, with prejudice, 

because Novolex fails to identify a Contract with Costco that was or was intended to be terminated, 

canceled or adversely modified.   

LEGAL ARGUMENT 

A. Costco Was Not Required To Make Future Purchases 

The General Terms make clear that Costco was not, and is not, legally bound to purchase 

from TWG.  For example, Costco’s Standard Terms state that: “[e]xcept as specified in a Purchase 

Order, projections, any past purchasing history and representations about quantities to be 

purchased are not binding and Costco Wholesale shall not be liable for any act or expenditure 

(including expenditures for equipment, labor, materials or packaging) by Vendor in reliance on 

them.”  [NYSCEF Doc. No. 6 at p.1, § 2.] (emphasis added).  There is nothing ambiguous about 

these terms.   

Further, “a valid contract exists when (1) the parties intended that the contract would bind 

them, (2) the terms of the contract are sufficiently definite, and (3) the parties exchange legal 

consideration.”  Osborn ex rel. Osborn v. Kemp, 991 A.2d 1153, 1158 (Del. 2010).  Novolex’s 

Complaint fails to allege any of these required elements for a valid contract to exist with respect 

                                                 
3 The Basic Vendor Agreement, U.S. Vendor Agreement, and Standard Terms are collectively referred to as the 

“General Terms.” 
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to future purchase orders, “Replenishment Contracts,” and/or “Promotional Contracts.”  Because 

there is no requirement to make future purchases and Novolex failed to plead a breach or intended 

breach of a legally binding commitment, its Section 3.18 claims should be dismissed.    

TWG’s and Costco’s prior course of dealings, and Costco’s decision to not issue new 

“Replenishment Contracts” and “Promotional Contracts,” does not change the result.  Notably, 

Novolex’s Complaint does not include copies of any “Replenishment Contracts” or “Promotional 

Contracts” that were purportedly terminated, canceled or adversely modified.  Further, these 

purported agreements would be subject to the General Terms, which do not require Costco to make 

any future purchases.   

While a course of dealing may be used to understand the precise terms of a contract, a past 

course of dealing cannot create a legally binding commitment, as it does not address the material 

terms essential to a future agreement.  See Eagle Force Holdings, LLC v. Campbell, 187 A.3d 

1209, 1230 (Del. 2018) (“[C]ommon sense suggests that parties to a sophisticated commercial 

agreement, let alone any agreement, would not intend to be bound by an agreement that does not 

address all terms that they considered material and essential to that agreement. . . .” (emphasis in 

the original)); Osborn, 991 A.2d at 1159 (“A contract must contain all material terms in order to 

be enforceable . . . . ”) (citations omitted); Hindes v. Wilmington Poetry Soc., 37 Del. Ch. 80, 83 

(Del. Ch. 1958) (citations omitted) (holding that the amount of royalty payments was an essential 

term of the “agreement,” and “agreeing to agree in the future” on such an essential term is 

unenforceable). 

For instance, in REIS Robotics (China) Co., Ltd. v. Miasole, Inc., 2017 WL 1196834 (N.D. 

Cal. Mar. 31, 2017), the issue was whether the parties agreed to arbitrate a dispute.  The parties 

entered into a master supply agreement (“MSA”), but it was not a complete agreement.  Id. at *5. 
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“In order to initiate a product purchase, the MSA require[d] REIS’s written acceptance of a written 

purchase order.”  Id.  While the MSA did not contain an arbitration provision, the parties signed a 

purchase order that added an arbitration provision, and the court was asked to determine whether 

that term had become a part of the parties’ contract.  Id. at *5-6.  The court held that it had become 

part of the contract, and it directed the parties to arbitrate their dispute.  This case demonstrates 

that only when the customer issues a purchase order do the terms of that purchase order become a 

legally binding commitment and part of the MSA.   

In Musson Transport, Inc. v. Costco Wholesale Corporation, 86 Wash. App. 1100, *1 

(Wash. Ct. of Appeals 1997), the plaintiff made shipments for Costco and when Costco 

“terminated” the trucking company, plaintiff sued.  The plaintiff in Musson, similar to the 

arguments advanced by Novolex, said that it had acted “in anticipation of a continuing relationship 

with Costco.” Id. at *3.  In ruling against the plaintiff, the court noted that the “shipping [was] 

typically done on a load-by-load basis, not pursuant to contracts of specified duration.” 86 Wash. 

App. 1100, *1 (Wash. Ct. of Appeals 1997).  Further, there was no evidence that “Costco made a 

clear and definite promise to establish a long-term relationship.”  Id. at *3.  Thus, the parties had 

nothing more than “a mere ‘at will’ relationship,” and “Costco was within its rights to terminate . 

. . without cause.”  Id.   

Here, the purchase order is the legally binding commitment.  Because Novolex failed to 

identify a signed purchase order that Costco did, or intended to, terminate, cancel, or adversely 

modify, its Section 3.18 claims fail as a matter of law.   

B. Novolex’s Failure To Negotiate A Broader Representation And Warranty Is 

Highly Relevant 

Novolex could have negotiated a provision to account for a reduction in purchasing by 

Costco, but it did not.  In American Data Guard, LLC v. Northwest Center, Inc., 9 Wash.App.2d 
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1012, at *4 (Wash Ct. App. 2019), the plaintiff sued for breach of an equipment warranty claiming 

that the warranty required the equipment to meet “industry standards.”  The court reviewed the 

plain language of the equipment warranty provision and found that plaintiff’s “interpretation adds 

words to the original text by demanding that the shredding equipment meet industry standards.”  

Id.   

Novolex improperly tries to add language to Section 3.18 to require the seller to disclose a 

reduction in purchasing from Costco, which plainly does not exist.  There is no such language in 

Section 3.18 nor would an objective, reasonable third party construe Section 3.18 as Novolex 

suggests.  American Data Guard, LLC, 9 Wash.App.2d 1012, at *4 (applying Delaware law and 

stating that “a contract’s construction should be that which would be understood by an objective, 

reasonable third party . . . . The true test is not what the parties to the contract intended it to mean, 

but what a reasonable person in the position of the parties would have thought in meant.”) (citations 

omitted).   

Novolex’s argument that Illinois Union’s reading of Section 3.18 would render the 

warranty superfluous is also unavailing because, as Novolex acknowledges, Section 3.18 applies 

to purchase orders.  The fact that Novolex now considers this type of warranty “valueless” does 

not change the plain meaning of Section 3.18.  American Data Guard, LLC, 9 Wash.App.2d 1012, 

at *4 (affirming dismissal of breach of contract claim because plaintiff’s interpretation adds words 

to the text of the warranty).   

The sale of TWG was a transaction between two highly sophisticated parties, represented 

by highly experienced lawyers.  Illinois Union is only required to stand behind the representations 

and warranties in the Acquisition Agreement as written, not the manufactured interpretation 

Novolex seeks to assign to Section 3.18.   
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CONCLUSION 

WHEREFORE, for the foregoing reasons, Defendant Illinois Union requests that the Court 

grant its Motion and dismiss Counts 1(e) and 6 of Plaintiff’s Complaint, with prejudice, for failure 

to state a claim, and grant such further relief to Illinois Union as this Court deems just and proper. 

 

 

Dated:  February 17, 2020   CARLTON FIELDS, P.A. 

 

By:   /s/ Michael D. Margulies   

Michael D. Margulies 

Steven J. Brodie (admitted pro hac vice)  

Bruce J. Berman (admitted pro hac vice) 

Gail E. Podolsky (admitted pro hac vice)      

Chrysler Building 

405 Lexington Avenue, 36th  Floor  

New York, NY 10174-0002 

Telephone: (212) 430-5500  

Facsimile: (212) 430-5501 

mmargulies@carltonfields.com 

sbrodie@carltonfields.com 

bberman@carltonfields.com 

gpodolsky@carltonfields.com 
 

Attorneys for Defendant Illinois Union 

Insurance Company 
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Plaintiff Novolex Holdings, LLC (“Novolex”) submits this Memorandum of Law in 

Opposition to Defendant Illinois Union Insurance Co.’s (“Illinois Union”) Partial Motion to 

Dismiss.  [NYSCEF Doc. No. 68.] 

PRELIMINARY STATEMENT1 

This case arises from Illinois Union’s refusal to honor a representations and warranties 

insurance policy (the “RWI Policy”), which Novolex bought in connection with its acquisition of 

The Waddington Group (“TWG”), a manufacturer of food packaging and disposable products.  

[NYSCEF Doc. No. 88, Compl. ¶ 1.]  That policy’s coverage was triggered when Novolex 

discovered that TWG’s parent company, Newell Brands, Inc. (“Newell”), had made various false 

representations in the Equity Purchase Agreement (“EPA”) about TWG’s business relationship 

with Costco Wholesale Corporation (“Costco”).  [Id. ¶ 4.]  Specifically, Newell knew before 

closing that Costco—TWG’s third-largest customer, with annual purchase in the tens of millions 

of dollars—had told TWG that it would take most of its business away from the company.  [Id.]  

But instead of disclosing the truth to Novolex, Newell made false representations about the Costco 

relationship in the EPA, which caused Novolex significant damages.  [Id. ¶¶ 1-4.] 

Newell’s false representations breached multiple warranties and representations in the 

EPA.  [Id. ¶¶ 125-67.]  After discovering Newell’s breaches, Novolex sent a claim notice to its 

insurers and sought coverage.  [Id. ¶¶ 177, 184-85.]  Following discussions and a mediation, all of 

the non-Defendant insurers agreed to honor their obligations under the primary, first excess, and 

third-tier RWI policies.  [Id. ¶¶ 188-89.]  Defendants, including Illinois Union, have refused to 

                                                 
1  Unless otherwise noted, all emphasis has been added, and all citations, quotation marks, and alterations have been 

omitted. 
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honor their obligations under the second excess policy, however, necessitating this lawsuit (“Non-

Paying Insurers”).  [Id. ¶ 189.]  Illinois Union filed a partial motion to dismiss and a partial answer. 

Novolex has asserted seven claims against the Non-Paying Insurers.  Those claims fall into 

two categories.  First, Novolex seeks a declaratory judgment that the RWI Policy is an enforceable 

agreement that requires the Non-Paying Insurers to provide coverage for Newell’s breaches of the 

warranties in Sections 3.7(a)(i), 3.7(a)(ii), 3.7(b), 3.10(b), 3.18, and 3.20 of the EPA.  [Id. ¶¶ 190-

94 (Count I).]  And second, Novolex alleges that the Non-Paying Insurers’ denials of coverage for 

each of those warranties is a separate breach of the RWI Policy.  [Id. ¶¶ 195-224 (Counts II-VII).] 

Illinois Union has not challenged most of those counts, conceding they are well pled.  

Instead, it seeks to dismiss only Counts I(e) and VI—Novolex’s claims based on one of the six 

warranties that Newell breached, EPA Warranty 3.18.  That warranty states that no customer with 

whom TWG had a “Material Relationship” had or intended to terminate, cancel, or adversely and 

materially modify “any Contract.”  [NYSCEF Doc. No. 2, EPA § 3.18.]  Illinois Union argues that 

Novolex cannot make a claim based on Warranty 3.18, because Novolex supposedly has not 

identified a “Contract” that Costco terminated, canceled, or adversely modified.  [NYSCEF Doc. 

No. 69, Memorandum of Law in Support of Illinois Union’s Partial Motion to Dismiss (“Def.’s 

Br.”) at 2.] 

This Court should deny Illinois Union’s partial motion to dismiss for three reasons.  First, 

Newell’s failure to tell Novolex that Costco intended to cancel (and indeed, did cancel) most of its 

business with TWG, which Costco placed through purchase orders, was a breach of Warranty 3.18.  

Purchase orders are Contracts under the EPA, as Illinois Union admits.  Newell’s representation 

to Novolex that it had not received notice that Costco “intends to terminate, cancel[,] or adversely 

and materially modify any Contract between [TWG] and [Costco]” was therefore false and a 
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breach of Warranty 3.18, since Costco had told TWG that it would stop placing purchase orders 

for certain products.  Additionally, under Delaware law (which governs the interpretation of the 

EPA), courts interpret contracts by reading them as “situated in the commercial context between 

the parties” and in light of “the basic business relationship between parties.”  Chi. Bridge & Iron 

Co. N.V. v. Westinghouse Elec. Co. LLC, 166 A.3d 912, 926-27 (Del. 2017).  As explained below, 

that “commercial context” here makes clear that an 80%+ reduction in Costco’s business was, at 

a minimum, an adverse modification of TWG’s relationship with Costco.   

Second, Illinois Union’s proposed interpretation of Warranty 3.18 contradicts industry 

practice and would render Warranty 3.18 valueless.  Such an interpretation is disfavored as a matter 

of Delaware law.   

Third, Illinois Union’s argument that Novolex could have negotiated different language in 

Warranty 3.18 is beside the point.  Whether the parties could have negotiated hypothetical 

alternative language is irrelevant to Novolex’s claims that Defendants breached the RWI Policy 

by denying coverage for Newell’s breach of Warranty 3.18 as it is written.   

Respectfully, Non-Paying Insurer Illinois Union’s request for a pre-discovery dismissal of 

Counts I(e) and VI should be denied, and the case should proceed. 

BACKGROUND 

I. Novolex Acquires TWG Under the EPA. 

Novolex acquired TWG from Newell for $2.275 billion pursuant to the EPA, which was 

signed on May 2, 2018, and closed on June 29, 2018.  [NYSCEF Doc. No. 88, Compl. ¶¶ 1, 47.]  

As part of the EPA, Novolex obtained a number of representations and warranties from Newell 

regarding the state of TWG’s business.  [Id. ¶ 50.]  Several Warranties addressed the strength of 

TWG’s relationships with customers, including Warranty 3.18: 
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Section 3.18 Significant Customers and Suppliers. Section 3.18 of the Seller 
Disclosure Letter sets forth a true and correct list of each of the ten largest 
customers and ten largest suppliers of the Purchased Companies, taken as a whole 
(such customers and suppliers, the “Material Relationships”), as determined, in the 
case of customers, by payments by each such customer and, in the case of suppliers, 
by value of sales by each such supplier, during the twelve months ended February 
28, 2018.  Since December 31, 2017, there has not been any written notice or, to 
the Knowledge of Parent, any oral notice, from any such Material Relationship 
that such Material Relationship has terminated, canceled or adversely and 
materially modified or intends to terminate, cancel or adversely and materially 
modify any Contract between a Purchased Company and any such Material 
Relationship.  

[Id. ¶ 72; NYSCEF Doc. No. 2, EPA § 3.18.2]  “Contract,” as used in Warranty 3.18, is defined as 

“any contract, agreement, license, lease, guaranty, indenture, sales or purchase order or other 

legally binding commitment in the nature of a contract, whether written or oral.”  [NYSCEF Doc. 

No. 88, Compl. ¶ 68; NYSCEF Doc. No. 2, EPA § 11.1.] 

II. TWG’s Relationship with Costco Deteriorates. 

TWG’s business model, like that of other manufacturers in this market, is characterized by 

relationships and repeat performance.  In this industry, a supplier’s relationship with a big 

warehouse club retailer (such as Costco) involves the retailer making large, recurring purchases 

from the manufacturer year after year.  [NYSCEF Doc. No. 88, Compl. ¶ 157.] 

Consistent with this industry practice, all of Novolex’s bids for TWG were predicated on 

TWG’s EBITDA—which, in turn, was largely derived from these kinds of long-standing 

relationships with major customers (like Costco) who make large-scale and recurring purchases 

from TWG.  [Id. ¶¶ 8, 40-42.]  During the acquisition process, Newell specifically marketed 

TWG’s “longstanding” customer base and “long-term relationships with attractive customers,” 

                                                 
2  As Illinois Union concedes, the RWI Policy has a so-called “materiality scrape” [NYSCEF Doc. No. 69, Def.’s 

Br. at 5 n.5], which substantially expands the scope of representations and warranties coverage by deleting all 
materiality requirements from any determination of breach.  [NYSCEF Doc. No. 88, Compl. ¶ 3.]  Put simply, 
the “materiality scrape” effectively deletes terms like “material,” “materiality,” “Material Adverse Effect,” or 
other similar qualifications from the EPA’s representations and warranties, including Warranty 3.18.  [Id.] 
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emphasizing to Novolex that “customer contracts and long-term relationships drive [TWG’s] 

distribution strategy.”  [Id. ¶ 42.] 

There is no dispute that Costco was one of the most important long-term relationships that 

made TWG’s business valuable.  [Id.]  Newell had in fact ranked Costco third among TWG’s 

“Top Ten Customers” in the EPA, and it designated TWG’s contractual relationship with Costco 

in the EPA as one of TWG’s “Material Contracts.”  [Id. ¶ 59.]  Further, when Newell identified 

TWG’s Material Contracts in its Seller Disclosure Letter, it included two contracts with Costco 

under its disclosure of “Contracts with any of the Material Relationships”: (1) the U.S. Vendor 

Commitment Agreement between Waddington North America, Inc. and Costco Wholesale 

Corporation, dated August 10, 2016; and (2) the Costco Wholesale Basic Vendor Agreement 

between Waddington North America, Inc. and Costco Wholesale Corporation, dated June 28, 2012 

(the “Basic Vendor Agreement”).  [Id. ¶ 69.]  The Basic Vendor Agreement incorporated the 

Costco Wholesale Standard Terms as of 2004 (the “Standard Terms”). [NYSCEF Doc. No. 88, 

Compl. ¶ 70; NYSCEF Doc. No. 91, Standard Terms.]  The Basic Vendor Agreement provides, in 

relevant part: 

All sales and deliveries of all merchandise by Vendor [TWG] to Costco . . . and all 
purchase orders by Costco . . . will be covered by and subject to the terms of each 
of the following documents (collectively the “Agreement Documents”): 

• This Basic Vendor Agreement;  

• The attached Costco Wholesale Standard Terms United States (2004), as they 
may be amended in writing by Costco Wholesale from time to time (“Standard 
Terms”); and 

• Each Vendor Purchase Program Agreement, Item Agreement, or any other 
agreements (such as warehouse displays, promotions or rebates) that have 
been or will be signed between Vendor and Costco Wholesale.  
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[NYSCEF Doc. No. 90, Basic Vendor Agreement § A.]  The Basic Vendor Agreement further 

states that the “Agreement Documents collectively are an agreement between us, are part of this 

Basic Vendor Agreement and are incorporated herein by reference.”  [Id. § B.] 

So the Basic Vendor Agreement is, by its terms, the sum-of-all-contracts contract between 

TWG and Costco, and it incorporates all subsequent agreements between TWG and Costco by 

reference—including future purchase orders.  [NYSCEF Doc. No. 88, Compl. ¶ 149; NYSCEF 

Doc. No. 90, Basic Vendor Agreement § A.]  The Basic Vendor Agreement therefore created a 

contractual framework where TWG would make recurring sales to Costco pursuant to repetitive 

purchase order contracts.  [NYSCEF Doc. No. 88, Compl. ¶ 149.]  

After entering the Basic Vendor Agreement, TWG and Costco also entered into a series of 

purchase order contracts, called “Replenishment Contracts,” that were issued and fulfilled—not 

just recurrently, but perpetually throughout the year.  [Id. ¶ 150.]  The Replenishment Contracts 

reflected Costco’s ongoing demand for certain goods.  [Id.]  TWG and Costco also had recurrent 

purchase orders for so-called “Promotional Contracts,” under which TWG sold goods to Costco 

in anticipation of Costco’s especially high demand every year during the fall/winter holiday 

season.  Costco ordered and TWG shipped goods under Promotional Contracts every single year.  

[Id.]  The Basic Vendor Agreement incorporated agreements such as the Replenishment Contracts 

and Promotional Contracts, and it therefore provided for a continuous relationship in which Costco 

would continue to buy products from TWG.  [Id.] 

III. Novolex Buys Representation and Warranties Insurance from Defendants. 

To protect itself from potential false representations by Newell, Novolex bought the RWI 

Policy from a group of insurers, including Defendants (collectively, the “Insurers”).  [Id. ¶ 3.]  

Under the RWI Policy, the Insurers agreed to cover all of Novolex’s losses “arising out of or 
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resulting from” any breach of, or inaccuracy in, any of the Warranties in the EPA and its 

accompanying certificates.  [Id. ¶ 11; NYSCEF Doc. No. 3, RWI Policy § II.D.] 

The RWI Policy consists of four tiers.  [NYSCEF Doc. No. 88, Compl. ¶¶ 81-84.]  The 

Defendants insured the third tier of the RWI Policy, which is the Representations and Warranties 

Excess Liability Insurance Policy (the “Second Excess Policy”) issued by Illinois Union.  [Id. ¶ 83; 

NYSCEF Doc. No. 8, Second Excess Policy.]   

IV. Newell Makes False Representations and Warranties in the EPA. 

Shortly after the EPA closed, Novolex discovered that Newell had made false 

representations about TWG’s relationship with Costco.  [NYSCEF Doc. No. 88, Compl. ¶ 37.]  

Contrary to Newell’s assurances that TWG had maintained its material relationships, Costco was 

in fact unhappy with TWG because TWG had routinely shipped products late, had poor customer 

communications, and delivered damaged products.  [Id. ¶¶ 4, 12, 118-123.]  These troubles 

culminated in Costco terminating more than 80% of its annual purchases from TWG.  [Id. ¶ 115.]  

Given that Costco’s purchases accounted for about $19 million of TWG’s sales in 2017 and were 

projected to be about $20 million in 2018, Costco’s termination significantly depressed TWG’s 

value.  [Id. ¶¶ 7, 173.] 

Newell and TWG—including TWG’s then-CEO John Wurzburger—knew full well about 

these serious issues and what they meant for TWG’s business and financial performance.  As 

Wurzburger wrote to Costco’s personnel on June 23, 2018, before the closing, “the repercussions 

of this type of decision will cut across this business in a very significant manner.”  [Id. ¶ 112.]  

And as Wurzburger put it even more succinctly in another communication—this one sent on June 

24, 2018, also before the closing—“This is a disaster!”  [Id. ¶ 117.] 
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V. Novolex Files a Claim for Losses Under the RWI Policy. 

Novolex submitted its initial Claim Notice regarding Newell’s breaches of the 

representations and warranties in October 2018, and it sent a supplemental claim notice in June 

2019.  [NYSCEF Doc. No. 88, Compl. ¶¶ 177, 183; NYSCEF Doc. No. 92, Claim Notice; 

NYSCEF Doc. No. 93, Supplemental Claim Notice.]  The Insurers and Novolex participated in 

two mediations.  [NYSCEF Doc. No. 88, Compl. ¶¶ 183, 186, 188.]  Following the mediation, the 

non-party Insurers agreed to honor their obligations under the RWI Policy.  [Id. ¶ 189.]  The Non-

Paying Insurers refused.  [Id.] 

Novolex then filed this Complaint on September 23, 2019.  [NYSCEF Doc. No. 1, later 

refiled as public as Doc. No. 88.]  Novolex alleged that Newell breached six separate warranties 

in the EPA as a result of Costco terminating most of its business with TWG and Newell failing to 

disclose that information to Novolex:  (1) Warranty 3.7(a)(i) (warranty that TWG had been 

conducting its business in the ordinary course, including with Costco); (2) Warranty 3.7(a)(ii) 

(warranty that no actions were taken that would have required Novolex’s consent as the purchaser, 

including consent to vary from the ordinary course of business); (3) Warranty 3.7(b) (warranty 

that there had been no adverse effects on TWG’s condition, results, or operations); (4) Warranty 

3.10(b) (warranty that neither TWG nor any “Material Relationships,” including Costco, had 

breached any of their “Material Contracts”); (5) Warranty 3.18 (warranty that there was no actual 

or threatened termination, cancellation, or material modification of any “Material Contract” with 

any “Significant Customer,” including Costco); and (6) Warranty 3.20 (warranty that there was no 

pending or threatened breach of warranty claim).  [NYSCEF Doc. No. 88, Compl. ¶¶ 2, 195-224.]  

In its partial motion to dismiss, Illinois Union has only challenged Novolex’s claims based on one 

of these six warranties—Warranty 3.18.  The parties are also currently proceeding with discovery, 

having exchanged discovery requests and ESI search term proposals.  Given the parties’ respective 
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discovery proposals to date, and given that Illinois Union has not challenged most of Novolex’s 

counts with its motion, Novolex does not expect that a ruling on the motion to dismiss with respect 

to Novolex’s Warranty 3.18-based claims will materially change the scope of discovery in this 

lawsuit.  

ARGUMENT 

I. Legal Standard. 

“On a motion to dismiss pursuant to CPLR 3211, [the court] must accept as true the facts 

as alleged in the complaint and submissions in opposition to the motion, accord plaintiffs the 

benefit of every possible favorable inference and determine only whether the facts as alleged fit 

within any cognizable legal theory.”  Sokoloff v. Harriman Estates Dev. Corp., 96 N.Y.2d 409, 

414 (2001).  A motion to dismiss “may be appropriately granted only where the documentary 

evidence utterly refutes plaintiff’s factual allegations, conclusively establishing a defense as a 

matter of law.”  Goshen v. Mut. Life Ins. Co. of N.Y., 98 N.Y.2d 314, 326 (2002).  

II. Newell Breached Warranty 3.18 of the EPA, Which Triggers Coverage Under the 
RWI Policy. 

Illinois Union argues that Novolex did not identify any specific “Contract” that Costco 

terminated, canceled, or adversely modified, and therefore, Novolex has not alleged a breach of 

Warranty 3.18 by Newell.  [NYSCEF Doc. No. 69, Def.’s Br. at 6.]  This is incorrect, for at least 

two reasons.  First, Costco had told TWG that it intended to terminate future business that it placed 

through purchase orders, but Newell failed to disclose that to Novolex.  Purchase orders are 

indisputably “Contracts” as defined in the EPA.  Newell’s failure to disclose this information was 

therefore a breach of its representation that there had been no notice from Costco that it “intends 

to terminate, cancel or adversely modify any Contract” with TWG. [NYSCEF Doc. No. 88, Compl. 

¶¶ 68, 109-111, 155-160.]  
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Second, Illinois Union’s argument also fails to recognize that the Costco Basic Vendor 

Agreement and the purchase orders (including future orders) that it incorporated by reference are 

together a “Contract” for purposes of Warranty 3.18—and in the industry context of this EPA, a 

cancellation of more than 80% of Costco’s reoccurring purchase orders is, at a minimum, an 

adverse modification of that Contract.  [Id. ¶¶ 148-151, 155-160.]  

A. Newell’s Failure to Disclose Costco’s Cancellation of Most of Its Future TWG 
Purchase Orders, Which Are “Contracts,” Was a Breach of Warranty 3.18. 

Illinois Union contends that Novolex supposedly failed to identify a legally binding 

commitment that Costco intended to terminate, cancel, or adversely modify, and that Novolex 

therefore cannot state claims based on Newell’s breach of Warranty 3.18.  [NYSCEF Doc. No. 69, 

Def.’s Br. at 6.] 

Illinois Union is wrong.  Before closing, Costco had told TWG that it intended to terminate 

future orders for several types of TWG’s products— 9-oz. tumblers in March 2018, and 10-oz. 

tumblers in April 2018.  [NYSCEF Doc. No. 88, Compl. ¶¶ 109-10.]  And in June 2018, also 

before closing, Costco had told TWG that it would end TWG’s participation in Costco’s October 

and Thanksgiving multi-vendor mailer (“MVM”) promotions.  [Id. ¶ 110.]  As Illinois Union 

acknowledges, Costco would have ordered those items through purchase orders.  [NYSCEF Doc. 

No. 69, Def.’s Br. at 6.]  Purchase orders are indisputably one kind of a “Contract” under the EPA.  

[NYSCEF Doc. No. 2, EPA § 11.1 (“Contract” includes any “sales or purchase order”).]  Illinois 

Union concedes as much in its brief, agreeing that “purchase orders . . . bind Costco to makes 

purchases.”  [NYSCEF Doc. No. 69, Def.’s Br. at 6.] 

So the breach of Warranty 3.18 here is straightforward.  In that warranty, Newell 

represented, among other things, that it had not received any notice that Costco “has terminated, 

canceled or adversely and materially modified or intends to terminate, cancel or adversely and 
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materially modify any Contract between [TWG] and [Costco].”  [Id. § 3.18.]  That representation 

was false:  TWG had, in fact, received notice that Costco intended not to place purchase orders—

i.e., Contracts—for various TWG products that Costco had historically ordered.  Newell’s 

representation to Newell to the contrary was a breach of Warranty 3.18. 

B. The Commercial Context of the EPA Informs the Meaning of Warranty 3.18, 
and It Demonstrates that Warranty 3.18 Covers the Entire Contractual 
Relationship Between TWG and Costco. 

Delaware law governs the EPA.  [NYSCEF Doc. No. 2, EPA § 12.10(a).]  Delaware 

employs an “objective theory of contracts”—that is, “a contract’s construction should be that 

which would be understood by an objective, reasonable third party.”  See Osborn ex rel. Osborn 

v. Kemp, 991 A.2d 1153, 1159 (Del. 2010).  Importantly, though, this analysis must be done by 

reading the contract as “situated in the commercial context between the parties.”  Chi. Bridge & 

Iron Co., 166 A.3d at 926-27; see also id. (interpreting contract in light of “[t]he basic business 

relationship between parties”); Sunline Commercial Carriers, Inc. v. CITGO Petroleum Corp., 

206 A.3d 836, 848 (Del. 2019) (finding interpretation reasonable after considering the 

interpretation’s “commercial sense” and viewing the contract with a “mix of practical and textual 

support”).   

Under this standard, Novolex has plainly stated a claim that Newell breached Warranty 

3.18, which triggers Illinois Union’s coverage obligations.  In the commercial context in which 

manufacturers of food packaging and disposable products like TWG operate, customers are 

expected to make large and recurring purchases, and suppliers like TWG in fact make capital 

investments in reliance on those expected purchases so that they have capacity to fill them.  

[NYSCEF Doc. No. 88, Compl. ¶ 157.]  Costco and TWG’s relationship follows this industry 

practice.  Costco’s Basic Vendor Agreement laid out the basis for the parties’ relationship and 

“incorporated . . . by reference” all purchase agreements “that have been or will be signed” between 
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TWG and Costco, explicitly recognizing that Costco will place future purchase orders with TWG, 

and that those orders will be part and parcel of the parties’ contracts.  [NYSCEF Doc. No. 90, 

Basic Vendor Agreement §§ A-B.]  And TWG identified the Basic Vendor Agreement as a 

whole—which, again, incorporates existing and future purchase orders—as a Material Contract 

for purposes of the EPA.  [NYSCEF Doc. No. 88, Compl. ¶ 69.]  

Costco’s decision to stop placing purchase orders for most of its business with TWG 

obviously had an adverse effect on the parties’ contractual relationship under this framework.  

[NYSCEF Doc. No. 88, Compl. ¶¶ 109-110.]  Today, as a result of events that took place before 

the closing of the EPA, Costco and TWG are no longer parties to the many Replenishment 

Contracts and Promotional Contracts that made their relationship “Material” prior to 2018.  [Id. ¶¶ 

108-115, 158.]  By not renewing these Replenishment and Promotional Contracts, Costco 

adversely and materially modified the Basic Vendor Agreement and the contractual framework it 

created.  TWG’s failure to notify Novolex of these adverse modifications breached Warranty 3.18. 

C. Illinois Union’s Interpretation Ignores the Commercial Context and Purpose 
of Warranty 3.18. 

Finally, given the commercial context of the EPA, Illinois Union’s interpretation makes no 

sense as a practical matter.  Illinois Union contends that Costco bought products from TWG 

through purchase orders, that those “purchase orders are the only agreements that bind Costco to 

make purchases,” and that “once each individual purchase order is fulfilled, the obligation is 

extinguished.”  [NYSCEF Doc. No. 69, Def.’s Br. at 6.]  Thus, Illinois Union argues that the only 

way to trigger Warranty 3.18 with respect to the Costco-TWG relationship would be for Novolex 

to identify specific past purchase orders that Costco terminated, canceled, or adversely modified.  

[See NYSCEF Doc. No. 69, Def.’s Br. at 1-2 (arguing that Novolex has not stated a claim that 

Newell breached Warranty 3.18 because it “does not attach a single purchase order or other ‘legally 
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binding commitment’ for the purchase of any products to the Complaint or identify one with any 

specificity that was purportedly terminated, canceled or adversely modified.”).] 

But that cannot possibly be what Warranty 3.18 means—because if it truly did only 

encompass individual purchase orders, as Illinois Union argues, it would be valueless.  Purchase 

orders are simple, one-off orders:  the wholesaler enters an order, the supplier fulfills that order, 

and the purchase order concludes.  The termination, cancellation, or adverse modification of a 

single purchase order would almost certainly have no real impact on the status of TWG’s 

relationship with its “Significant Customers and Suppliers”—the very subject that Warranty 3.18 

addresses.  In contrast, terminations, cancellations, or adverse modifications that affect the entire 

Basic Vendor Agreement—the underlying contractual framework pursuant to which Costco made 

recurring and continuous purchase orders—would significantly affect the status of TWG’s 

“Significant Customers and Suppliers.”  This is presumably why Newell identified the entire Basic 

Vendor Agreement and not a single purchase order as a material contract.  [NYSCEF Doc. No. 88, 

Compl. ¶ 69.] 

None of the cases that Illinois Union cites are to the contrary.  Those cases do not involve 

contracts under which one of the contracting parties made repeated and recurring orders, and they 

also do not involve an industry similar to TWG’s.  For example, both Banner v. Morsi Automotive 

Corporation, C.A. No. CPU4-16-000333, 2017 WL 439335 (Del. Com. Pl. Feb. 1, 2017), and 

Alliance Data Systems Corporation v. Blackstone Capital Partners V L.P., 963 A.2d 746, 762-64 

(Del. Ch. 2009), aff’d, 976 A.2d 170 (Del. 2009), involved one-off business dealings in entirely 

different contexts—in Banner, a one-time purchase of a defective car by an individual plaintiff 

from a used car dealership; and in Alliance Data, a dispute over whether one party to a merger 

agreement had an obligation to use reasonable best efforts to obtain regulatory approval. 
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And Illinois Union’s last case, Save Our County, Inc. v. New Castle County, did not even 

concern a contract at all.  C.A. No. 7151-VCG, 2013 WL 2664187 (Del. Ch. June 11, 2013), aff’d, 

Barley Mill, LLC v. Save Our Cty., Inc., 89 A.3d 51 (Del. 2014).  Rather, that case turned on 

whether a particular Delaware statute required city councilmembers “to consider traffic in its 

rezoning votes.”  Id. at *6.  Finally, only one of the three cases on which Illinois Union relies was 

even resolved on a motion to dismiss—Alliance Data, which is factually inapposite for the reasons 

described above.  Save Our County, Inc. was decided at summary judgment (see 2013 WL 

2664187, at *4), and Banner was decided after a full trial.  2017 WL 439335, at *1.  Thus, none 

of the decisions on which Illinois Union relies provides any guidance for how this Court should 

interpret Warranty 3.18 in the context of TWG and Costco’s business relationship, and they do not 

support dismissing these Warranty 3.18-related claims on the pleadings. 

III. Illinois Union’s Hypothetical Rewriting of Warranty 3.18 Is Irrelevant. 

Finally, Illinois Union argues that Novolex could have negotiated some different 

contractual language for Warranty 3.18, pointing to two alternatives from model purchase 

agreements.  [NYSCEF Doc. No. 69, Def.’s Br. at 7-8.]  The relevance of this to Illinois Union’s 

motion—or indeed, to any claims or defenses in this lawsuit—is unclear.  Novolex will not ask 

this Court to find whether Defendants breached the RWI Policy by denying coverage for loss 

based on some hypothetical, differently-worded Warranty 3.18.  Instead, Novolex’s position—

as plainly articulated in the Complaint, and the claim that it will pursue at trial—is that 

Defendants “breached the RWI Policy by denying coverage for loss resulting from Newell’s 

breach of Warranty 3.18” as it is written.  [NYSCEF Doc. No. 88, Compl. ¶ 217.]  Illinois 

Union’s speculation about how this Warranty 3.18 could have been written differently is 

irrelevant to Novolex’s claims. 
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CONCLUSION 

For the foregoing reasons, Novolex respectfully requests that this Court deny Illinois 

Union’s partial pre-discovery motion to dismiss.  

 
Dated: New York, New York 
            February 4, 2020 

Respectfully submitted, 
 
 
/s/ Matthew Solum 

 Jay P. Lefkowitz, P.C.  
Matthew Solum, P.C. 
Kirkland & Ellis LLP 
601 Lexington Avenue 
New York, NY 10022 
Tel.:  (212) 446-4800 
lefkowitz@kirkland.com 
msolum@kirkland.com 
 

 Counsel for Novolex Holdings, LLC 
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 1                  THE COURT:  This is the matter of Novolex Holdings
  

 2        against Illinois Union Insurance.
  

 3                  Who is on for Novolex?
  

 4                  MR. SOLUM:  Your Honor, it's Matt Solum.  My
  

 5        partner John Del Monaco is on, and I believe my partner Jay
  

 6        Lefkowitz will be joining momentarily.
  

 7                  Good morning, your Honor.
  

 8                  THE COURT:  Good morning.
  

 9                  And for Illinois Insurance?
  

10                  MR. MARGULIES:  Good morning, your Honor.  This is
  

11        Michael Margulies with Carton Fields.  On as well is my
  

12        partner Gail Podolsky.  There are also two representatives
  

13        of Illinois Union on as well, Jennifer Calvill and Edward
  

14        Markovich.
  

15                  THE COURT:  Thank you.
  

16                  MR. LEFKOWITZ:  This is Jay Lefkowitz, your Honor.
  

17        Can you hear me now?
  

18                  THE COURT:  I can.
  

19                  MR. LEFKOWITZ:  Wonderful.  Thank you, your Honor.
  

20                  THE COURT:  Is anyone on for Lloyd's?  Oh, I see I
  

21        have a message from Laurel Brewer who says she can't hear
  

22        the audio.
  

23                  How about Barbican, anyone?
  

24                  MS. BREWER:  Good morning, your Honor.  I'm sorry
  

25        my audio was not working.  This is Laurel Brewer from
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 1        Kaufman Dolovich & Voluck.  I represent Lloyd's Syndicate
  

 2        4000, Barbican, as well as Arch.
  

 3                  THE COURT:  Thank you.
  

 4                  So is anyone on that hasn't checked in with us?
  

 5        Okay.  And if you are not speaking I will ask that you turn
  

 6        off your microphone, please.
  

 7                  So Motion 04 is defendant Illinois Union
  

 8        Insurance's partial motion to dismiss.  We will start there
  

 9        since 05 is really just a tagalong motion.
  

10                  Ms. Podolsky.
  

11                  MS. PODOLSKY:  Thank you, your Honor.  Again, this
  

12        is Gail Podolsky on behalf of defendant Illinois Insurance
  

13        Company.
  

14                  Defendant's motion is seeking for the Court to
  

15        dismiss Counts 1(e) and 6 for failure to state a claim.
  

16                  The case as a whole is about insurance coverage
  

17        and whether Novolex is entitled to coverage for alleged
  

18        breaches of certain reps and warranties contained in an
  

19        equity purchase agreement.  The equity purchase agreement
  

20        provided for --
  

21                  THE COURT:  Can I just say that I have read the
  

22        papers, so assume I am familiar with the case.  Thank you so
  

23        much.
  

24                  What document are you relying on that you say it
  

25        is irrefutable that you submitted a document and they didn't
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 1        counter it with anything?
  

 2                  MS. PODOLSKY:  Your Honor, we believe that it is
  

 3        based in two contracts, and Section 3.18 defines "contract"
  

 4        as a legally binding commitment.  And those which are
  

 5        identified in the complaint as well as identified in our
  

 6        papers is the basic vendor agreement with Costco as well as
  

 7        the standard terms.  And within each of those documents
  

 8        there are specific provisions that we believe negate
  

 9        Novolex's interpretation of Section 3.18.
  

10                  THE COURT:  There is no time limit, there is no
  

11        purchase amount, and there is no quantity specified.  It
  

12        specifically says that they are not obligated.  That's what
  

13        you are relying on, just that there is no obligation of
  

14        Costco to continue issuing purchase orders; right?
  

15                  MS. PODOLSKY:  That's one of the provisions, yes,
  

16        your Honor, Paragraph 2 of the standard terms.  There are
  

17        also two provisions in the basic vendor agreement that I
  

18        also believe provide credibility to our argument.  The first
  

19        is Section H which states that no party is entering into
  

20        these agreement documents in reliance on any oral or written
  

21        promises, representation, or understandings other than those
  

22        in the agreement documents.  So we are not looking outside
  

23        of the agreements, we are looking at the exact words used in
  

24        the agreements, and we believe there is no ambiguity
  

25        contained in the agreements.
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 1                  The basic vendor agreement in Section B also
  

 2        provides to the extent that there may be a disagreement
  

 3        between the basic vendor agreement and the standard terms
  

 4        which agreement should prevail.  And Section B states that
  

 5        in the case of any inconsistency, the lowest such document
  

 6        on the list will take priority over any document higher on
  

 7        the list.  So if there is a dispute between the basic vendor
  

 8        agreement and a signed purchase order, the terms of the
  

 9        signed purchase order should prevail as that's lower on the
  

10        enumerated list.
  

11                  THE COURT:  Okay.
  

12                  And you are saying that there are no purchase
  

13        orders that were actually canceled and, therefore, they
  

14        don't have a claim?
  

15                  MS. PODOLSKY:  Yes, your Honor.
  

16                  THE COURT:  But aren't they asserting that the
  

17        contract at issue provides that they are entitled to notice
  

18        if the seller had notice that Costco would be decreasing its
  

19        purchases?
  

20                  MS. PODOLSKY:  That is the argument that Novolex
  

21        is making, but that's not what Section 3.18 says.  Section
  

22        3.18 says that it has to be a contract, a legally binding
  

23        commitment.  And because there is no legally binding
  

24        commitment to make future purchases, the fact that Costco
  

25        has decided that it is going to make less purchases isn't a
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 1        breach of Section 3.18.  Costco is still making purchases
  

 2        from TWG/Novolex and continues, that's our understanding, to
  

 3        today.  It is just the reduction of purchasing that Novolex
  

 4        is alleging, and to take on Novolex's construction would
  

 5        render the standard terms of Paragraph 2 meaningless.  And
  

 6        Delaware Law under general contract principles holds that
  

 7        you cannot take a construction that would render a provision
  

 8        of a contact meaningless.
  

 9                  THE COURT:  But doesn't the first part of the
  

10        provision in 3.8 [sic] go not relationship and the second
  

11        part of it go to the contract?
  

12                  MS. PODOLSKY:  I believe 3.18 in total requires
  

13        something to happen to a contract.  It either needs to be
  

14        terminated, canceled, or adversely materially modified or
  

15        that there is an intention that a contract be terminated,
  

16        canceled, or adversely modified.  It doesn't mention the
  

17        relationship as a whole.  It all goes down to the contract
  

18        which is defined, again, as a legally binding commitment.
  

19                  THE COURT:  But before the word "or," O-R, in
  

20        Paragraph 3.8 [sic], it talks about a change in the
  

21        relationship; and after "or" it talks about a contract.
  

22        Does it not?
  

23                  MS. PODOLSKY:  I apologize, is your Honor
  

24        referring to the sentence that starts with "Since
  

25        December 31"?
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 1                  THE COURT:  Yes.
  

 2                  MS. PODOLSKY:  Again, as we read it, it doesn't
  

 3        refer to the relationship as a separate part, it all relies
  

 4        on and is required for the contract.  So all of these read
  

 5        together -- so they shouldn't be read apart.  They should be
  

 6        read as one full sentence.
  

 7                  THE COURT:  With the word "or" in the middle of
  

 8        it.  It's "or," O-R, not "and," but O-R.
  

 9                  Okay.  What else do you have to say, Ms. Podolsky?
  

10                  MS. PODOLSKY:  With respect to Section 3.18, when
  

11        interpreting contracts it is the objective standard under
  

12        Delaware law.  That is not what the parties intended, but it
  

13        is what a reasonable third-party would adopt as a
  

14        construction.  And it is our assertion that a reasonable
  

15        person would not adopt the strained construction that
  

16        Novolex is seeking today.  That is, in part, due to the
  

17        references that I made earlier to your Honor.
  

18                  If you also take into account -- let's assume
  

19        Novolex's interpretation.  It creates issues with the
  

20        contract as a whole because the basic vendor agreement
  

21        doesn't have any specifics regarding purchasing, and past
  

22        consideration can't be relied on for future consideration,
  

23        so there would be an issue of enforceability if we just look
  

24        at the basics vendor agreement for the requirement to make
  

25        reoccurring purchases.  There are no specifics of quantity,
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 1        purchase, price, what products are being purchased, when
  

 2        they are going to be delivered.  Nothing is set forth in the
  

 3        basic vendor agreement.  All of it relates to the purchase
  

 4        order which, again, they are not required to enter into.
  

 5        There would also be statute of frauds issue if you didn't
  

 6        have a signed purchase order.
  

 7                  So, your Honor, there are significant issues with
  

 8        Novolex's construction because the basic vendor agreement
  

 9        would be rendered unenforceable because it is missing key
  

10        terms.  That's why there is a purchase order.
  

11                  This is not a case where Novolex or The Waddington
  

12        Group entered into a term contract with Costco where they
  

13        would have a series of purchases over a set number of years.
  

14        That's not the relationship.  The relationship is clear and
  

15        that it's purchase order to purchase order.  And, again,
  

16        they are not obligated to make any purchase orders.
  

17                  So what we are seeing from Novolex is that they
  

18        are essentially trying to add new terms into Section 3.18.
  

19        And the new terms they are trying to add are set forth in
  

20        the two model agreements that we've provided to the Court,
  

21        the ABA Model Stock Purchase Agreement and the Practical Law
  

22        Standard Stock Purchase Agreement.  And in those, they
  

23        clearly provide for when a reduction in purchasing would
  

24        need to be disclosed.  The language is clear and simple, but
  

25        that's not what is in our agreement, it is not what is in
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 1        the EPA.
  

 2                  In the EPA, Section 3.23 specifically disclaims
  

 3        all other representations and warranties, so we are left
  

 4        with what is said in 3.18, and a reduction --
  

 5                  THE COURT:  Just out of curiosity, what did
  

 6        Novolex buy but a stream of potential purchases; right?
  

 7                  MS. PODOLSKY:  Novolex bought the company with all
  

 8        the facilities and all of the assets which include the
  

 9        products themselves and the ability to make future products.
  

10                  THE COURT:  Okay.
  

11                  Anything else?
  

12                  MS. PODOLSKY:  I think we've addressed most of the
  

13        arguments that we've raised in our papers.  I would just go
  

14        back to, again, the standard for interpreting contracts
  

15        which is what a reasonable person would assume, and that's
  

16        not Novolex's strained construction here.
  

17                  THE COURT:  I don't think it is actually what a
  

18        reasonable person would assume.  I think it is what a
  

19        reasonable person would understand.  And I'm not making any
  

20        assumptions, I am going based on what 3.18 actually says.
  

21                  Thank you.
  

22                  Who is next up?  Mr. Lefkowitz, are you going to
  

23        go?
  

24                  MR. LEFKOWITZ:  Yes, your Honor.  Can you hear me?
  

25                  THE COURT:  Yes, I can.
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 1                  MR. LEFKOWITZ:  Great.  Thank you.  And I have
  

 2        just two very brief points.
  

 3                  I think you are reading 3.18 exactly as I read it.
  

 4        We are not talking about whether or not there was a breach
  

 5        of a contract between Costco and The Waddington Group.
  

 6        That's not the issue that is germane.  The issue here is
  

 7        whether prior to the closing Waddington had been given
  

 8        notice by its large material customer, material relationship
  

 9        that there was something that was going to be adversely
  

10        modified.  And clearly when just a few days before the
  

11        contract closed -- the agreement closed, they were told that
  

12        80 percent of the business was going to be hard shifted
  

13        away.  And, in fact, as we allege in Paragraph 113 of the
  

14        contract, they actually said that they were terminating
  

15        certain promotional contracts which are themselves
  

16        referenced and incorporated into the vendor agreement as
  

17        part of the vendor agreement.
  

18                  I think we have clearly established that they have
  

19        not only given notice of intent to terminate those specific
  

20        contracts, but have significantly adversely impacted the
  

21        overall relationship; which is, of course, if you
  

22        acknowledge what we were really buying.  We were buying a
  

23        company that had this long-term income stream from Costco.
  

24                  The only two other points I'd make, your Honor, is
  

25        that even if you look at the basic vendor agreement, it
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 1        specifically says in Paragraph A, Bullet 3, that it
  

 2        incorporates every vendor purchase program agreement,
  

 3        including the agreements that have been or will be signed
  

 4        between the vendor and Costco.
  

 5                  Now, it is important to note that it was the
  

 6        Waddington Group that specifically declared the basic vendor
  

 7        agreement to be a material agreement.  That's what they say.
  

 8        They designated that.  We say it at Paragraph 59.  It's in
  

 9        the seller disclosure letter at 3.10(a) Sub 12.  But then
  

10        they specifically say in the EPA, which is Exhibit 1 to the
  

11        complaint at 3.10(a), that the contracts that have already
  

12        been received, the purchase orders that have already been
  

13        submitted to receive are not material.  Therefore, the only
  

14        thing that can make this basic vendor agreement material in
  

15        their view is the expectation that there were going to be
  

16        all of these future contracts.  And, of course, when they
  

17        learned only three days before the closing that there was
  

18        going to be a hard switch away from Costco, Costco to
  

19        Waddington, and when they specifically told us as we allege
  

20        in Paragraph 113 that they were terminating the MVM
  

21        contracts, I think that squarely hits 3.1(a).
  

22                  As to the last point that counsel made about an
  

23        objective understanding, what the Chicago Bridge & Iron case
  

24        says in Delaware 166 A.3d 912 at 927 is that the objective
  

25        of the contract interpretation is that the basic business
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 1        relationship between the parties, quote, must be understood
  

 2        to give sensible life to the contract, close quote.  And I
  

 3        think the only way to give sensible life to the basic vendor
  

 4        agreement is to understand what it encompasses expressly.
  

 5        And the only way to give clear context and understanding to
  

 6        the rep and warranty here was to understand what it was that
  

 7        the parties were bargaining for.
  

 8                  THE COURT:  Thank you.
  

 9                  Ms. Podolsky, anything else?
  

10                  MS. PODOLSKY:  Your Honor, I would just like to
  

11        again reiterate that --
  

12                  THE COURT:  I need to interrupt you because I
  

13        heard you during your initial argument so you don't need to
  

14        repeat anything, but if you have any response that's new or
  

15        different to Mr. Lefkowitz's argument, I will hear you.
  

16                  MS. PODOLSKY:  Your Honor, the one thing I would
  

17        like to point out is, you know, Novolex argues that our
  

18        interpretation of the contract or Section 3.18 would render
  

19        it valueless, and we disagree with that argument.  You know,
  

20        3.18 states that a legally binding commitment to the extent
  

21        it is adversely modified, it would need to be disclosed.  So
  

22        to the extent that there was an actual purchase order that
  

23        was canceled or materially modified, signed purchase order,
  

24        that would need to be disclosed, but that's not the case
  

25        here.  As a result, there isn't a breach of 3.18, and there
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 1        certainly hasn't been an allegation of a breach of 3.18.
  

 2                  THE COURT:  Okay.  Thank you.
  

 3                  MR. MARGULIES:  Your Honor?
  

 4                  THE COURT:  Oh, who is that?
  

 5                  MR. MARGULIES:  I'm sorry.  This is Michael
  

 6        Margulies on behalf of Illinois Union.  And if I could, I'd
  

 7        like to just address one quick point.
  

 8                  I think you were saying earlier that the "or" in
  

 9        the provision addresses a distinction between the
  

10        relationship provision and then the contract provision --
  

11                  THE COURT:  Uh-huh.
  

12                  MR. MARGULIES:  -- of that section, but I don't
  

13        think there is any dispute between the parties that that's
  

14        actually not how it's written and that the "or" actually is
  

15        a distinguishing feature between a contract that has
  

16        terminated, canceled, or adversely modified or a contract
  

17        that intends to terminate, cancel, or adversely modify.  So
  

18        they both address -- both of those provisions with the "or"
  

19        address a contract.  It's not that the first provision
  

20        addresses relationship and the subsequent provision
  

21        addresses contracting.  In the papers, as well, there is no
  

22        dispute as to that point that the "or" actually addresses
  

23        the distinction between a contract that has done that or one
  

24        that intends to do that.
  

25                  So, with respect to this provision, it is entirely
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 1        addressing contracts and as contracts is defined by the
  

 2        agreement, not with relationship.  And plaintiff's argument
  

 3        isn't with respect to one provision addressing relationship
  

 4        and the other addressing a contract, or at least it was not
  

 5        that before this argument.
  

 6                  THE COURT:  Yes, Mr. Lefkowitz?
  

 7                  MR. LEFKOWITZ:  Yes, your Honor.
  

 8                  First of all, I think whether we are talking about
  

 9        an intent to modify the relationship or a contract, we
  

10        specifically allege in Paragraph 113, we say that on
  

11        June 26 -- which is, actually, three days before the
  

12        closing -- in a face to face meeting between Costco and TWG
  

13        in Seattle, Costco reaffirmed yet again that the promotions
  

14        were already closed and that Costco was terminating the MVM
  

15        contracts.  Those contracts are expressly incorporated as
  

16        part of the basic vendor agreement, so that paragraph
  

17        alleges a very concrete termination of a contract.  I also,
  

18        though, don't take issue with Mr. Margulies' interpretation
  

19        of the overall language of the contract.  I think when you
  

20        understand the contract in the context of what this
  

21        representation and warranty was intended to assure the buyer
  

22        of, it was that there was not any notice that there was some
  

23        dramatic change in the overall business, particularly with
  

24        respect to the material relationships.  And "material
  

25        relationship" is something that they used to designate this
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 1        Costco agreement, yet they specifically said that any past
  

 2        orders are not material.  So, therefore, by definition, the
  

 3        only thing that they could have been intending to rep and
  

 4        warranty to is a future income stream.
  

 5                  THE COURT:  Thank you.  Does anyone have anything
  

 6        else to say?  Okay.
  

 7                  With regard to Motion 5, does anybody want to
  

 8        speak?
  

 9                  MS. BREWER:  Yes, your Honor.  Thank you.  This is
  

10        Laurel Brewer.
  

11                  Your Honor, this motion joined with Illinois
  

12        Union, and because we follow the terms of their policy the
  

13        same arguments would apply.
  

14                  I would state that the contracts that were
  

15        allegedly canceled were future purchase orders, and future
  

16        purchase orders are not contracts as defined by the purchase
  

17        agreement because the future purchase orders were not yet
  

18        executed so they were not yet legally binding commitments.
  

19        And because the basic vendor agreement also states that
  

20        except as specified in a purchase order, projections, any
  

21        past purchasing history and representations about quantities
  

22        are not binding.  There was never a contract that was
  

23        modified because the basic vendor agreement itself was not
  

24        modified because Costco was never required to place future
  

25        orders.
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 1                  THE COURT:  Thank you.
  

 2                  Anyone else?  Mr. Lefkowitz, do you want to
  

 3        respond to Ms. Brewer?
  

 4                  MR. LEFKOWITZ:  No.  I think I have been heard on
  

 5        the same issue already.  Thank you.
  

 6                  THE COURT:  Does anyone else have anything to say?
  

 7        No?  Okay.  This is the Court's decision.
  

 8                  You know, this is a motion to dismiss.  My initial
  

 9        reaction to the defendants' motion was that they were
  

10        holding the plaintiff to a much higher standard than applies
  

11        in a motion to dismiss which is whether they stated a claim,
  

12        and I am finding they have stated a claim for a variety of
  

13        reasons.
  

14                  First, the promotions agreement does satisfy the
  

15        defendants' argument that a contract as defined in the
  

16        agreement was canceled.  That's Number 1.
  

17                  Number 2, you know, maybe I am wrong about the
  

18        "or" in the middle of 3.18, but this is a motion to dismiss,
  

19        and I am not going to dismiss a cause of action when there
  

20        is a possibility that this contract or this 3.18, that the
  

21        "or" is first as to relationships and secondly as to
  

22        contracts, which made sense to me when I was reading it
  

23        because the purchase orders and future purchase orders are
  

24        not contracts.  There is no agreement.  So what else is the
  

25        plaintiff buying?  You are not buying a future stream of
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 1        product sales because there are purchase orders that Costco
  

 2        specifically said you can't count on this continuing
  

 3        forever.  So plaintiff puts in this agreement that if the
  

 4        relationship -- that if you find out that the relationship
  

 5        changes in some material way, let us know; or if they intend
  

 6        to terminate, cancel or adversely modify a contract.
  

 7                  It is a motion to dismiss, so I am not prepared to
  

 8        dismiss the causes of action yet.  You may be right on
  

 9        summary judgment, but I think it is premature; and I don't
  

10        see that the defendants' reading of this provision is a
  

11        whole new reading.
  

12                  Just to reiterate, it seems to me given the
  

13        uncertainty as to future purchase orders with Costco or
  

14        anyone else, for that matter, any of the major or
  

15        significant material, it seems to me to make sense at this
  

16        point to see this as a requirement that the seller let the
  

17        plaintiff know if there is a change in the relationship.
  

18                  So that's how I am reading it for now.  It is a
  

19        motion to dismiss.  If the defendants could send me the
  

20        transcript I will so order it and you will have an
  

21        appealable order.
  

22                  Is there anything else that we can talk about?  Is
  

23        discovery going forward?  I saw one answer.  Has everybody
  

24        submitted an answer?
  

25                  Ms. Brewer?
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 1                  MS. BREWER:  Yes, your Honor.
  

 2                  THE COURT:  Okay.
  

 3                  Ms. Podolsky, you submitted an answer as well?
  

 4                  MS. PODOLSKY:  Yes, your Honor.  We may need to
  

 5        amend in light of the Court's order.  The claims relating to
  

 6        3.18 refer to the motion to dismiss.
  

 7                  THE COURT:  Okay.  You will figure that out.
  

 8                  And, then, you have a confidentiality agreement.
  

 9        Discovery is going forward.  This motion didn't really
  

10        affect discovery as I see it, so I think that is going
  

11        forward; is that correct?
  

12                  MS. PODOLSKY:  Discovery has gone forward, your
  

13        Honor.  In light of COVID and some discovery issues, I think
  

14        the parties are working on a stipulation to extend some of
  

15        the deadlines.
  

16                  THE COURT:  Uh-huh.
  

17                  MS. PODOLSKY:  We will likely present that to the
  

18        Court in short term.
  

19                  There are also two other pending motions that have
  

20        not yet been fully briefed.  There is a pending motion filed
  

21        by Novolex for leave to amend to add a new claim, and there
  

22        is also defendant Illinois Union's motion to stay in light
  

23        of the fact that there are two parallel proceedings that
  

24        also relate to this action.
  

25                  THE COURT:  Okay.
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 1                  And where are they in terms of briefing?
  

 2                  MS. PODOLSKY:  The motion to stay the opposition
  

 3        brief was filed on Friday.  Our reply is due on August 24.
  

 4        The return date is August 25.  And then the motion for leave
  

 5        to amend's return date is September 11.
  

 6                  THE COURT:  Okay.
  

 7                  So once the papers are fully submitted, on
  

 8        September 11 just send us an e-mail to the SFC Part 48
  

 9        e-mail and let us know that the motions are fully briefed,
  

10        and then we'll give you an argument date at that point.
  

11                  Counsel, please use the SFC Part 48 e-mail for all
  

12        of your communication with the Court.  As you know, the
  

13        court budget has been cut and I no longer have three law
  

14        clerks.  That could change again any minute when there are
  

15        more cuts to the staff.  So the SFC is monitored.  I monitor
  

16        it.  We all monitor it, whoever is still working here.
  

17                  We are not doing conferences anymore.  We are
  

18        asking parties to send us an e-mail.  It is usually the
  

19        plaintiff who sends us an e-mail every 30 days with copies
  

20        to all the other parties letting us know what has happened
  

21        and what is planned for the next 30 days and whether there
  

22        is any anticipated problem that might require a conference;
  

23        though, quite frankly, I don't have the staff to do
  

24        conferences anymore.  So if you anticipate problems with
  

25        discovery, you need to think about getting a discovery
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 1        master because I am not going to be able to do.  Although,
  

 2        to be quite honest with you, I think you all get along and I
  

 3        think that it will be fine in this case, but just please
  

 4        keep in mind that we are down one judge in the Commercial
  

 5        Division thanks to Judge Scarpulla's promotion to the First
  

 6        Department, and we are getting slammed with new cases, as
  

 7        you can imagine, with COVID.  So whatever you can do to move
  

 8        your case, great, because I can't do it and I don't have the
  

 9        staff to do it.
  

10                  I thank you.  The papers are excellent and a great
  

11        argument as well.
  

12                  So, just let us know what is going on.  Novolex or
  

13        whoever is going to send the e-mail, just send it and let us
  

14        know what is going on.  Why don't we say -- I will probably
  

15        hear from you before 30 days from today.
  

16                  MR. LEFKOWITZ:  Yes.
  

17                  THE COURT:  In the e-mail you send that tell me
  

18        the papers are fully submitted on September 11, just give me
  

19        an update at that point.
  

20                  MR. LEFKOWITZ:  Absolutely, your Honor.
  

21                  THE COURT:  I am going to put it down as a
  

22        conference date by e-mail.  Then we will set an argument
  

23        date as well.
  

24                  Any questions?  No?  All right.  Thank you so
  

25        much, everyone.  I will probably see you in September.
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COMMONWEALTH OF MASSACHUSETTS

SUFFOLK, SS

pH Beauty Holdings III, Inc.,

Plaintiff,

-v-

Certain Underwriters at Lloyd's,

London Subscribing to Policy

Number BC-BS-2018-98896-0130, and

HDI Global Specialty SE,

Defendants.

SUPERIOR COURT DEPARTMENT
OF THE TRIAL COURT

BUSINESS LITIGATION SECTION

Civil Action No. VO )5

COMPLAINT AND JURY DEMAND

RECEIVED
JUL 13 2021

SUPERIOR COURT-CIVILMICHAEL JOSEPH DONOVANCLERK
/MAGISTRATE

Plaintiff pH Beauty Holdings III, Inc. ("pH Beauty") files this Complaint against Certain

Underwriters at Lloyd's, London Subscribing to Policy Number BC-BS-2018-98896-0130 and

HDI Global Specialty SE ("Insurers").

PRELIMINARY STATEMENT 

1 This action involves representations and warranties insurance covering pH Beauty's

purchase of a company commonly known as "Paris Presents." As part of that transaction,

pH Beauty also purchased a Buyer's Representations and Warranties Insurance Policy

("Policy," attached as Exhibit 1) from the Insurers, which insured pH Beauty against

certain breaches of the Purchase Agreement.
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2. According to its financial records, Paris Presents looked like a high-performing company

and pH Beauty agreed to purchase the company for $575,000,000, a multiple of 13.66 times

its reported earnings.

3. Unfortunately, those records presented a picture that was far from reality. After the

purchase, pH Beauty learned that the Sellers breached the Purchase Agreement in multiple

ways by failing to account for millions of dollars in promotional expenses incurred to

generate those earnings.

4. These breaches resulted in Paris Presents artificially overstating its profits, which in turn

led to an inflated purchase price — both as to the actual price and the multiple it reflected.

5. Following discovery of the breach, pH Beauty provided prompt notice to the Insurers in

accordance with the Policy.

6. In response, the Insurers commenced an adjustment process. After more than a year of

prolonged investigation, the Insurers agreed that a breach occurred and a covered loss

exists. But, without any reasonable justification, they refused to pay the full value of pH

Beauty's losses.

7. After pH Beauty suffered a breach from the Sellers, the Insurers subjected pH Beauty to

yet another breach when they refused to provide full coverage for the loss. This was

particularly egregious because the Policy was itself purchased to protect against breaches.

8. pH Beauty was forced to bring this action to fully recover what it is owed.

JURISDICTION AND VENUE 

9. This Court has subject matter jurisdiction over this action under M.G.L. c. 212 § 4, which

provides this Court with general subject matter jurisdiction over all civil actions.

10. This Court has personal jurisdiction over the Insurers under M.G.L. c. 223A, § 3(0.

2
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11. Venue is proper in this Court under M.G.L. c. 223 § 8(2), as pH Beauty's principal place

of business is at 255 State Street, Boston, Suffolk County, Massachusetts.

12. The Policy's choice of law clause states that the "Policy shall be interpreted under the laws

of the State of Delaware." Policy at 18. However, Massachusetts law governs the handling

of claims under the Policy.

PARTIES 

13. pH Beauty is a Delaware corporation with its principal place of business at 255 State Street,

Boston, Suffolk County, Massachusetts.

14. The Insurers are:

(a) Argo Syndicate 1200 at Lloyd's, a Bermuda unincorporated association

located at 90 Pitts Bay Road, Pembroke, I IM 08, Bermuda, with a business

address as a member of Lloyd's at One Lime Street, London EC3M7HA,

liable for a 40% share of the Policy's Limits of Liability;

(b) Arch Syndicate 1955, formerly known as Barbican Syndicate 1955 at

Lloyd's, a UK company with a business address as a member of Lloyd's at

One Lime Street, London EC3M7IIA, liable for a 20% share of the Policy's

Limits of Liability;

(c) Hamilton Syndicate 3334 at Lloyd's, a UK company with a business

address as a member of Lloyd's at One Lime Street, London EC3M7HA,

liable for a 10% share of the Policy's Limits of Liability;

(d) Chaucer Syndicate 1084 at Lloyd's, a UK company with a business address

as a member of Lloyd's at One Lime Street, London EC3M7HA, liable for

a 10% share of the Policy's Limits of Liability; and

(e) HDI Global Specialty SE, Vida International Insurance Company of

Hanover SE a German corporation located at Podbielskistrasse 396, 30659

Hannover, Germany, liable for a 20% share of the Policy's Limits of

Liability.

3
61158075 vl



FACTUAL BACKGROUND 

A. The Purpose of Representations and Warranties Policies

15. Buyers purchase representations and warranties policies to cover losses incurred in the

event that a party to the underlying transaction breaches a representation or warranty in

connection with that transaction.

16. Buyers do not anticipate the breach of a representation or warranty, but when a breach does

happen it often results in the buyer learning after closing that the company it bought is

worth less than what it paid. In this case, pH Beauty learned that the company it bought

was worth significantly less than what it paid.

B. The Policy 

17. The Insurers issued Policy No. BC-BS-2018-98896-0130 to pH Beauty, effective

beginning August 2, 2018.

18. In the Policy, the Insurers promised to reimburse pH Beauty for losses incurred due to

breaches of representations and warranties known as Insured Representations, with the

Policy stating:

II. INSURING AGREEMENT

The Insurer shall pay to, or on behalf of. the Insured any Loss

covered by the Policy in connection with a Claim Notice that is

reported to the Insurer by the Insured in accordance with the terms

of this Policy. Any such payment made hereunder shall be remitted

to the Named Insured on behalf of itself or any other Insured.

Ex. 1, Policy at 7.
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19. Loss is defined as:

S. Loss means any and all losses, liabilities, demands,

judgments, claims, actions, causes of action, costs, damages,

penalties, fines or expenses, whether or not arising out of

third party claims (including interest, penalties, reasonable

legal, consulting and other professional fees and expenses
and all amounts paid in the investigation, defense or

settlement of any of the foregoing), and any Claim
Expenses related thereto, arising from a Breach of an
Insured Representation or from a Third-Party Claim,

provided that Loss shall not include:

i. civil or criminal fines or penalties, except to the
extent that such fines and penalties are insurable by
the law of the Most Favorable Jurisdiction, and
except for Claims Expenses related thereto; or

ii. punitive or exemplary damages, except to the extent
insurable under the law of the Most Favorable
Jurisdiction, and except for Claims Expenses
related thereto.

Loss shall be determined without regard to any: (i)
Limitation Provision; or (ii) Materiality Qualifier.

Ex. 1, Policy at 5-6.

20. Breach is defined as:

D. Breach means (i) any breach of or inaccuracy in, any Insured

Representation or (ii) any Pre-Closing Tax Loss. Breach shall be

determined without regard to any (i) Limitation Provision or (ii)

Materiality Qualifier.

Ex. 1, Policy at 4.

21. The Policy's aggregate limit is $30,000,000 and covers "loss" that exceeds the applicable

Retention, which is $4,200,000 in this case.

5
61158075 vl



22. pH Beauty's "loss" exceeds the sum of the Policy's limits and applicable Retention, and

pH Beauty's sole recourse for the Seller's breaches is the Policy it purchased from the

Insurers.

C. pH Beauty's Purchase of Paris Presents 

23. Paris Presents is a marketer of cosmetic and bath accessories. When p1-1 Beauty learned

Paris Presents was being offered for sale, it engaged experts to perform financial and

accounting due diligence services related to the potential transaction.

24. This included reviewing the audited financials for the two fiscal years ending on December

31, 2016 and 2017. It also involved reviewing the unaudited income statement for the

twelve-month period ending June 30, 2018 and the balance sheet at June 30, 2018, which

served as the base for the transaction's purchase price.

25. In large part based on the impressive growth and profitability performance for the six-

month period ending June 30, 2018, pH Beauty agreed to pay a premium for Paris Presents.

This drove pH Beauty to increase its purchase price, going from an initial offer of

$550,000,000 up to a closing price of $575,000,000, which reflected a 13.66x multiple of

Paris Presents' earnings over that period.

26. On August 2, 2018, pH Beauty signed the Purchase Agreement, and the deal closed on

September 28, 2018.

D. The Representations and Warranties in the Purchase Agreement Were Breached 

27. The Purchase Agreement contained several representations and warranties, beginning with

the representation and warranty that Paris Presents' financial statements "fairly presented,

in all material respects, the consolidated financial condition and results of operations and

cash flows."

6
61158075 vl



28. The Purchase Agreement also contains a representation and warranty that Paris Presents

"and its Subsidiaries have no liabilities or obligations other than (i) liabilities or obligations

that were incurred since December 31, 2017, in the Ordinary Course of Business that are

not, individually or in the aggregate, material to [Paris Presents] and its Subsidiaries, taken

as a whole."

29. The Purchase Agreement also contained a representation and warranty that the Financial

Statements were "prepared in accordance with GAAP, consistently applied, and fairly

presented, in all material respects, the consolidated financial condition and results of

operations and cash flows . . .

30. The Purchase Agreement contained a representation and warranty that "the books and

records of the Company are and have been properly prepared and maintained in all material

respects in form and substance adequate for preparing audited financial statements in

accordance with GAAP, and fairly and accurately reflect in all material respects of all the

assets and liabilities" of Paris Presents.

31. Finally, the Purchase Agreement contained a representation and warranty that Paris

Presents had established and maintained "systems of internal accounting controls which

provide reasonable assurances that (i) all transactions are executed in accordance with

management's general or specific authorizations [and] (ii) all transactions are recorded as

necessary to permit preparation of financial statements in conformity with GAAP and to

maintain proper accountability for items."

32. Each of these representations and warranties are "Insured Representations" under the

Policy, and each of them were false when made.

7
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33. As a consumer brand, Paris Presents conducts periodic promotional efforts, such as

offering "buy one, get one free" or a discounted price on a single item. When customers

redeem these offers, the retailers who sell the products inform Paris Presents, which then

reimburses those amounts to the retailers.

34. There is an accounting process to address the inherent time lag between when a retailer

sells products using a promotion and when the retailer either deducts the cost of the

promotion from other amounts owed to Paris Presents or presents an invoice for the cost

of the promotion. Prior to 2018, Paris Presents evaluated its Trade & Promotional

Allowance Reserve liability on a quarterly basis to measure the outstanding liabilities and

set aside funds to reimburse retailers for trade and promotional allowances.

35. In the first quarter of 2018, Paris Presents changed its accounting methodology for the

Trade & Promotional Allowance Reserve liability to a two-step process: first, on a monthly

basis, it accrued trade allowance reserves based on a pre-determined percentage of sales

for each retailer that engaged in promotional activities; second, on a quarterly basis, it

examined the actual trade commitments and obligations for each customer to ensure that

an accurate liability accrual had been recorded on the balance sheet and the resulting impact

was appropriately reflected in the income statement for that period and, if necessary,

adjusted the percentage of sales used for future monthly accruals to ensure accuracy.

36. The Trade & Promotional Allowance Reserve liability balance sheet account is reduced

each time a retail customer takes a deduction from its payment or presents an invoice for

an agreed promotion. At the end of each month and quarter, the accrual is examined and

adjusted to the most current estimate of the required trade liability. An increase in the

8
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liability would require an additional expense to be recorded on the Income Statement. A

decrease in the liability would do the opposite.

37. During the transaction, Paris Presents had fourteen individuals in its accounting

department, including the Chief Financial Officer and Controller. The group was

responsible for monthly, quarterly, and year-end closing activity as well as financial

reporting and consolidations.

38. An employee named Shilpesh Patel ("Patel") was a member of the Paris Presents

accounting team and the person responsible for examining the adequacy of the Trade &

Promotional Allowance Reserve liability and adjusting the accrual accordingly.

39. Mr. Patel left the company in April 2018, but his replacement did not arrive until October

2018 and no one performed his job functions during that time. As a result, the Trade &

Promotional Allowance Reserve liability was unexamined at June 30, 2018 resulting in an

under-accrual of the liability and an overstatement of profitability at that date.

40. This was an internal control failure that resulted in a misstatement of the Trade &

Promotional Allowance Reserve liability, which was not recorded in accordance with Paris

Presents' accounting policy and with GAAP, defined by the Purchase Agreement as "the

generally accepted accounting principles in the United States, as in effect from time to

time."

41. The errors in the June 30, 2018 financial statements were discovered months after the

transaction closed when determining the "purchase price adjustment" in accordance with

the Purchase Agreement.

42. Following that closing purchase price adjustment, the June 30, 2018 financial statement

issue was investigated in greater detail, and led to the discovery that the accounting process

9
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for the Trade & Promotional Allowance Reserve accrual adjustment had not been

performed since Patel's departure, resulting in a significant under-accrual of the Trade &

Promotional Allowance Reserve liability at June 30, 2018.

43. GAAP provides that a change in accounting estimate should be accounted for in the period

of change if the change affects that period only or in the period of change and future periods

if the change affects both.

44. Paris Presents represented and warranted that its accounting policies complied with GAAP.

As a result, had this error been discovered while the transaction was in progress, Paris

Presents would have made the adjusting accounting entries to the financial statements to

properly reflect the Trade & Promotional Allowance Reserve liability and the income

statement impact in the 2018 financial statements, in accordance with GAAP.

45. But this was not done. As a result, the 2018 earnings did not include $2,402,913 in

necessary Trade & Promotional Allowance Reserve liability. Because the 2018 earnings

were used as the basis for the purchase price, the $2,402,913 error was also amplified 13.66

times, causing pH Beauty to overpay for Paris Presents by $32,823,792.

46. Profitability is an important factor in determining a company's relative value, and more

profitable companies typically yield higher relative multiples than less profitable ones.

47. Growth rate is also a key determinant of relative value, as faster growing businesses

typically yield higher relative multiples than slower growing businesses.

48. In simpler terms, Paris Presents' financial statements substantially overstated both its

profitability and its earnings growth trajectory, which led pH Beauty to increase its initial

offer from $550,000,000 to a closing price of $575,000,000. This was a premium that is

now known to have been unjustifiably high.

10
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49. Had pH Beauty known Paris Presents' true earnings growth rate and profitability during

the transaction, it would have paid a materially lower multiple and a much lower price.

50. Paris Presents' failure to properly account for a fundamental aspect of how its business

generates sales indicates a lower overall quality of earnings. Had this been known, it would

have further served to reduce the purchase price.

51. Because the numbers in this transaction are so large, even small reductions in the multiple

would increase pH Beauty's loss to more than $34,200,000, which would exceed the

Policy's $30,000,000 limit and the $4,200,000 Retention. Even a tiny .04% decrease of the

multiple from 13.66 to 13.62 leads to additional loss of approximately $1,466,000,

increasing p14 Beauty's total losses to more than $34,200,000.

52. pH Beauty has also incurred, and continues to incur, substantial Claim Expenses.

E. The Insurers Breached the Policy 

53. Paris Presents' failure to properly record the Trade & Promotional Allowance Reserve

liability in accordance with its own accounting policy and GAAP were covered Breaches

of the Purchase Agreement under the Policy.

54. By refusing to reimburse pH Beauty for its full losses incurred as a result of the Sellers'

breaches, Insurers themselves breached the Policy.

55. The entire purpose of the Policy is to compensate pH Beauty in the event that the Sellers

breached the Insured Representations.

56. The Purchase Agreement had a "No Survival" clause, so pH Beauty's only source to obtain

compensation for the Seller's breaches is the Policy, which is exactly why pH Beauty

purchased the Policy.
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57. On December 16, 2019, pH Beauty notified the Insurers of the loss, including the fact that

§§ 3.7, 3.20 and 3.23 of the Purchase Agreement were breached

58. The Insurers hired a consulting firm, Alvarez & Marsal ("A&M"), to advise them on

accounting issues. During the claim process, the Insurers made many requests for

information, some of which were duplicative or unnecessary. Despite the frustration this

caused, pH Beauty complied with the requests.

59. After almost a year of lengthy investigation and analysis, the Insurers acknowledged that

the Sellers breached Insured Representations under the Policy.

60. Although the Insurers acknowledged a covered Loss due to the breach, they offered to pay

only a small fraction of what they owe pH Beauty under the Policy.

61. Further, the Insurers' reasons for refusing to reimburse p1-1 Beauty are unreasonable.

62. In a letter dated November 24, 2020 ("Loss Letter"), the Insurers informed pH Beauty that

they were only willing to recognize a loss of $3,649,755, and $373,408 of Claim Expenses,

net of the $4,200,000 Retention. The Loss Letter is attached as Exhibit 2.

63. To justify this $26,350,245 departure from pH Beauty's loss calculation, the Insurers did

not calculate the loss according to GAAP. See Ex. 2, Loss Letter at 3.

64. Even though GAAP instructs that changes in accounting estimates should be accounted for

only in the period of change and any applicable future periods, Insurers wrongfully tried to

offset $1,229,606 of the $2,402,913 in Reserve Accrual liabilities by applying those

amounts in periods prior to the period of change. See Ex. 2, Loss Letter at 7.

65. 'This adjustment was problematic in at least two aspects. First, the Insurers never fully

substantiated how they derived the $1,412,128 amount which they claim related to a prior

period. Second, that adjustment would directly contradict GAAP, which does not
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contemplate making accounting adjustments in periods prior to the period of change. In

other words, for a loss resulting from a failure to follow GAAP, pH Beauty calculated its

loss according to GAAP. The Insurers did not.

66. Additionally, the Insurers claimed that pH Beauty's loss must also be offset by $1,510,946

"as a reasonable amount the Insured was compensated in the Net Working Capital

Adjustment related to the claimed Seller's understatement of the Trade Allowance

Reserve." as part of the purchase price adjustment process. See Ex. 2, Loss Letter at 8.

67. The Insurers have no basis to reduce pH Beauty's loss through their Working Capital offset

theory.

68. In an effort to support their theory, the Insurers disregarded key Policy wording and came

up with a speculative "calculation" based on what the parties to the transaction originally

set forth when they began their negotiation and the aggregated result of that negotiation.

69. During the transaction, the parties estimated the amounts of various items at closing, such

as how much cash would be on hand, how much debt would be owed, and the level of

Working Capital, which included Trade & Promotional Allowance Reserve liability.

70. After closing, the parties exchanged their positions on overages and shortages concerning

those amounts, with pH Beauty asking for a total of $9,971,736 and the Sellers offering a

total of $1,357,419. As to Working Capital, pH Beauty asked for an adjustment of

$8,835,627 and the Sellers offered an adjustment of $1,487,154.

71. After that initial exchange of positions, the parties then negotiated the purchase price

adjustment. This culminated in a phone call that ended with the parties agreeing to a lump

sum $5,000,000 resolution, which included a Working Capital adjustment of $5,999,782.
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There was no agreement on any specific component of Working Capital, so there was no

allocation of any amount to any specific item.

72. Despite knowing that, the Insurers still claimed that an offset was "required by Section

III.D of the Policy." See Ex. 2, Loss Letter at 8. But their quotation of the Policy omitted

key language, and important meaning was lost along the way. Here is what the Insurers

said, compared to what the Policy says, with the omitted language in bold and italics:

Excerpted Policy Wording

in Insurers' Letter
Actual Policy Wording

"[T]he Policy . . . excludes 'that portion
of Loss . . . arises out of amounts
accounted for or included in the
calculation of the aggregate purchase
price adjustment set forth in Section 1.5
of the Purchase Agreement." 

Ex. 2, Loss Letter, at 8, n.6.

III. EXCLUSIONS

The Insurer has no obligation to make

payment for that portion of Loss that the

Insurer is able to prove:

D. arises out of amounts accounted

for or included in the calculation of the

aggregate purchase price adjustment set

forth in Section 1.5 of the Purchase

Agreement (with the intent of this

provision to merely be to avoid "double

counting" and not to limit any right to

recover for Loss that arises out of or

results from any Breach in excess of the

amount of such Loss that adjusts the

purchase price pursuant to such

adjustment);

Ex. 1, Policy, at 8 (bold and italics added).
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73. Rather than requiring an offset, the exclusion requires the Insurers to prove that an amount

of the Loss was double-counted between the purchase price adjustment and the Loss itself

before excluding a portion of the Loss.

74. Because the parties to the Purchase Agreement never agreed on an allocated settlement,

the Insurers cannot now create an allocation on their own to avoid their obligations.

75. Even if the Insurers' assumption that some of the Working Capital adjustment related to

Trade & Promotional Allowance Reserve accrual was correct, the Insurers would still be

unable to prove a specific amount, and the Policy only excludes "that portion of Loss that

the Insurer is able to prove . . ." was already accounted for in the aggregate purchase price

adjustment. Ex. 1, Policy at 8.

76. Aside from its legal insufficiency, the Insurers' claim that pH Beauty was paid for 68% of

the requested adjustment to the Net Working Capital based on the understated Trade &

Promotional Allowance Reserve at September 28, 2018 is conceptually wrong.

77. In the Working Capital adjustment process based on the negotiated closing balance sheet

at September 28, 2018, pH Beauty settled for 68% of what it believed it was owed, but this

was an aggregate settlement and not allocated to any particular item. The allocation of the

settlement to individual working capital line items (i.e., accounts receivable, accounts

payable, inventory, Trade & Promotional Allowance Reserve) was never discussed.

78. The fact that the closing balance sheet dispute at September 28, 2018 was settled at an

aggregate recovery rate of 68% does not justify applying that same percentage to the Trade

& Promotional Allowance Reserve under accrual at June 30, 2018.
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79. The population of trade credit memos underpinning the required Trade & Promotional

Allowance Reserve at September 28, 2018 is completely different than that underpinning

what should have been the required reserve at June 30, 2018.

80. A&M failed to justify how a payment to pH Beauty based on a September 28, 2018 balance

sheet represents a double-counting of what is owed based on the insufficiency of the Trade

& Promotional Allowance Reserve at June 30, 2018.

81. The Net Working Capital Estimate was calculated on Schedule 9.1(a) to the Purchase

Agreement using the average of the month-end Net Working Capital for each of the twelve

months ending June 30, 2018.

82. As a result, even if pH Beauty's loss could be offset by the additional $1,510,946 that

Insurers claim to have been accounted for in the Closing Statement, if calculated in the

manner prescribed by the Purchase Agreement, the proper offset would be equivalent to

1112th of A&M's figure, or $125,912, representing the monthly average effect of the

claimed June 30, 2018 Trade & Promotional Allowance Reserve under accrual.

83. Finally, Insurers' attempts to lower pH Beauty's loss based on their improper $125,912

Working Capital offset theory are irrelevant, as an additional $1,128,442 of trade credit

liabilities were subsequently identified that were not included in the shortfall specified at

the time of the Closing Statements.

84. Because these liabilities were unknown at that time, they could not have possibly been

repaid during the post-closing Net Working Capital adjustment. Therefore, the full

calculation of this theory would result in no reduction at all, as combining the offset of

$125,912 with the still-owed $1,128,442 in previously unknown trade credit liabilities

would result in a negative number.
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85. Paris Presents' errors resulted in not only a loss of $2,402,913 multiplied by 13.66 as a

direct result of the understated liabilities and overstated earnings, but also additional loss

due to the enhanced multiple that pH Beauty paid for a company that was falsely

represented. This far exceeds $34,200,000, which makes this a limits loss.

86. The fact that the Insurers have not paid the full limits of their Policy is a breach of contract.

87. pH Beauty has explained these issues to the Insurers in painstaking detail, but the Insurers

have continued to drag their feet and refuse full payment even though their liability and the

unreasonableness of their position has long been clear.

FIRST CAUSE OF ACTION
(Breach of Contract)

88. pH Beauty incorporates by reference the allegations in the paragraphs above.

89. The Policy is a valid and binding contract between pH Beauty and the Insurers.

90. pH Beauty has performed all of its material duties and responsibilities under the Policy,

including paying the applicable premium.

91. The Sellers breached Insured Representations covered by the Policy, which caused pH

Beauty to suffer at least $34,200,000 in covered losses.

92. pH Beauty's recoverable losses under the Policy also include the substantial Claim

Expenses it has incurred and will continue to incur.

93. Insurers have breached the Policy by failing to compensate pH Beauty for its losses arising

out of the Sellers' breaches of Insured Representations up to the Policy's limit of

$30,000,000, excluding the Retention.

94. In connection with the Claim against Insurers, pH Beauty has been damaged in the amount

of at least $30,000,000 in excess of the Retention.
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95. To compensate pH Beauty for breach of contract, Insurers are liable in the amount of

$30,000,000, plus pre- and post-judgment interest.

SECOND CAUSE OF ACTION 
(Breach of the Duty of Good Faith and Fair Dealing)

96. pH Beauty incorporates by reference the allegations in the paragraphs above.

97. The Policy has an implied duty of good faith and fair dealing.

98. The Insurers lacked reasonable justification in delaying and ultimately refusing payment

of the Claim.

99. In fact, the Insurers' actions were intended to deprive pH Beauty of its right to receive the

benefits of the Policy.

100. pH Beauty suffered substantial monetary loss as a result of Insurers' breach of the implied

covenant of good faith and fair dealing.

101. Insurers are liable for pH Beauty's losses resulting from Insurers' breach of the implied

covenant of good faith and fair dealing in an amount to be determined at trial.

THIRD CAUSE OF ACTION 
(Violations of Mass. Gen. Laws c. 93A § 11)

102. pH Beauty incorporates by reference the allegations in the paragraphs above.

103. pH Beauty and Insurers have a commercial relationship.

104. The acts and omissions giving rise to this dispute occurred primarily in Massachusetts.

105. Insurers committed unfair and deceptive acts and practices in violation of Massachusetts

General Laws c. 93A § 11 through at least the following acts:

(a) misrepresenting pertinent facts or insurance policy provisions relating to coverages
at issue in violation of Mass. Gen. Laws c. 176D, § 3(9)(a);

(b) failing to affirm or deny coverage of claims within a reasonable time after proof of
loss statements have been completed in violation of Mass. Gen. Laws c. 176D, §

3(9)(c);
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(c) failing to effectuate a prompt, fair and equitable settlement of pH Beauty's claim
claims in which the Insurers' liability is reasonably clear in violation of Mass. Gen.
Laws c. 176D, § 3(9)0); and

(d) stringing out the claims process by continuing to assert theories that Insurers know
have no basis in fact or law with the intent to force pH Beauty into an unfavorable
settlement.

106. Insurers committed these unfair and deceptive acts and practices in the conduct of trade or

commerce.

107. These violations were willful, knowing, and in bad faith.

108. These unfair and deceptive acts and practices occurred primarily in Massachusetts.

109. pH Beauty suffered significant monetary loss a result of Insurers' unfair and deceptive acts

and practices.

1 10. Insurers are liable for pH Beauty's losses resulting from these unfair and deceptive acts

and practices in an amount to be determined at trial.

WHEREFORE, pH Beauty Holdings III, Inc. requests judgment as follows:

A. Damages in favor of pH Beauty Holdings III, Inc., in an amount to be determined
at trial;

B. Interest under G. L. c. 231, § 6C from the date of the breach;

C. Treble (but at least double) damages under Mass. Gen. Laws c. 93A;

D. Reasonable attorneys' fees;

E. Costs of suit; and

F. Granting pH Beauty Holdings III, Inc. further relief as the Court deems just and
proper.

DEMAND FOR JURY TRIAL 

Plaintiffs demand a trial by jury on all issues so triable under Rule 38 of the Massachusetts

Rules of Civil Procedure.

19
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DATED: July 13, 2021

20

Respectfully submitted,

Eric F. Eisenberg (#544682)
Alexandra A. Gordon (#691168)
Hinckley Allen
28 State Street
Boston, MA 02109
Tel: 617-345-9000
Email: eeisenberg@hinckleyallen.com

agordon@hinckleyallen.com

Vincent E. Morgan
(pro hac vice to be sought)
Claire E. Cahoon
(pro hac vice to be sought)
Bracewell LLP
711 Louisiana, Suite 2300
Houston, Texas 77002
Tel: 713-223-1450
Email: vince.morgan@bracewell.com

claire.cahoon@bracewell.com

Attorneys for pH Beauty Holdings III, Inc.
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u c
U NDERWRITING SERVICES O

BUYER'S REPRESENTATIONS AND WARRANTIES INSURANCE POLICY

Policy Number: BC-BS-2018-98896-0130

BLUECHIP UNDERWRITING SERVICES LLC ISSUES THIS POLICY PURSUANT TO

THE AUTHORITY OF THE INSURERS IDENTIFIED ON APPENDIX E TO THE

POLICY (COLLECTIVELY, THE INSURER, AS DEFINED BELOW). THE INSURER

IS OBLIGATED TO PROVIDE THE INSURANCE COVERAGE IN ACCORDANCE

WITH THE TERMS OF THE POLICY.

NOTICE: THIS IS A CLAIMS MADE AND REPORTED POLICY. SUBJECT TO THE

TERMS AND CONDITIONS OF THIS POLICY, COVERAGE IS LIMITED TO CLAIMS

THAT THE NAMED INSURED REPORTS IN ACCORDANCE WITH THE TERMS OF

THE POLICY.

NOTICE: COVERAGE FOR DEFENSE COSTS IS INCLUDED IN THE LIMIT OF

LIABILITY AND SHALL ALSO BE APPLIED AGAINST THE RETENTION.

NOTICE: THE INSURER HAS NO DUTY TO DEFEND ANY OF THE INSUREDS.

NOTICE: THE SURPLUS LINES INSURER WITH WHOM THE INSURANCE WAS

PLACED IS NOT LICENSED IN MASSACHUSETTS AND IS NOT SUBJECT TO

MASSACHUSETTS REGULATIONS; AND IN THE EVENT OF THE INSOLVENCY

OF THE SURPLUS LINES INSURER, LOSSES WILL NOT BE PAID BY THE STATE

INSURANCE GUARANTY FUND.

DECLARATIONS

All capitalized terms used but not defined in the Policy shall have the meanings ascribed to them i❑
the Purchase Agreement.

I.A.

1.13.

Insurer: "the Insurers identified in Declaration 0 and on Appendix E

Underwriter: BlueClup Underwriting Services LLC

Named Insured: pH Beauty I loldings TTI, Inc.

Address: c/o Yellow Wood Partners, LLC
255 State St., r Floor

Boston, MA 02109

Attn: Tad S. Yanagi
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Additional Insured

Policy Period:

Direct and indirect owners, Affiliates and Subsidiaries of the
Named Insured (including the Company and its Subsidiaries

after the Closing) and their respective direct or indirect
equityholders, partners, officers, directors, managers,

members, general or limited partners, owners and employees.

Collectively, the Named Insured, the Additional Insureds

and their respective successors and assigns of the foregoing

are referred to herein as the "Insureds," and "Insured"

means any one of them.

From: August 2, 2018 To: [Three years from Closing] for
the General Representations;

To: [Six years from Closing] for (i)
the Fundamental Representations;
and (ii) any Pre-Closing Tax Loss.

Purchase Agreement: Purchase Agreement between WP-Paris Holdings Corp., the

Sellers Party Thereto, and pH Beauty Holdings III, Inc., dated as of August 2, 2018.

5. Target: WP-Paris Holdings Corp., and its Subsidiaries.

6. Insured Matters:

A. The General Representations set forth in Articles II and III of the

Purchase Agreement (other than those identified as Fundamental

Representations in part B below);

B. The Fundamental Representations set forth i❑ Section 2.1

(Organization and Good Standing), Section 2.2 (Authorization),

Section 2.3(a) (Consents and Approvals), Section 2.5 (Ownership of

Shares), Sectio❑ 2.7 (Financial Advisors), Section 3.1 (Organization

and Good Standing), Section 3.2 (Authorization), Sectio❑ 3.3(a)

(Capitalization), and Section 3.22 (Financial Advisors) of the Purchase

Agreement (the General Representations and the Fundamental

Representations shall together mean the Insured Representations);

The representations, warranties or certifications set forth, or certified,

in any certificate, letter of transmittal, instrument, document, schedule

or agreement delivered, or to be delivered, pursuant to the Acquisition

Agreement on or prior to the Closing Date ("Ancillary Documents");

and

BlueChip will need to review these documents to confirm coverage.
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D. Any Pre-Closing Tax Loss.

7. Limit of Liability: $30,000,000 in the aggregate for the Policy Period

8. Retention: $4,200,000 in the aggregate (the "Initial Retention"), dropping to the

lesser of (i) $2,800,000 in the aggregate and (ii) the then-remaining Retention on the

12-month anniversary of the Closing Date (the "Retention Dropdown Date") (such

amount, the "Dropdown Retention").

For the avoidance of doubt, the Retention includes and will be eroded by any amounts

recovered from any Seller pursuant to the indemnity, whether or not through payment

from the Escrow Funds set forth in the Purchase Agreement.

9. Premium: $816,000

10.

The Premium is inclusive of a 16.5% brokerage commission ($134,640) to

Lockton Companies, LLC (Massachusetts Surplus Lines lie. No. 1817409).

The Premium does not include the applicable Massachusetts surplus lines tax

in the amount of $32,640 (4%), or premium tax or any other applicable tax,

fee or surcharge. It is the Insured's responsibility to pay any applicable

surplus lines or premium tax and any other applicable tax, fee or surcharge.

Insurers and Quota Share Percentage:

surer Quota Share Percenta

Underwriters at Lloyd's, London as per the

provisions of Appendix F. of this Policy

80%

International Insurance Company of 1 Iannover

SE

20%

Appendices:

A. Inception No Claims Declaratio❑
B. Closing No Claims Declaration

C. Purchase Agreement
D. Form of Claim Notice
E. Lloyd's Certificate

Dated: August 2, 2018

At: 1177 Avenue of the Americas, 5 1 Floor

New York, NY 10036

By:
BlueChip Underwriting Services LLC

Authorized Representative
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lue
U NDERWRITING SERVICES

BUYER'S REPRESENTATIONS AND WARRANTIES INSURANCE POLICY

This Buyer's Representations and Warranties Insurance Policy, including the Declarations, any

exhibits, attachments or endorsements attached to it, is issued by the Underwriter on behalf of the

Insurer and represents the entire agreement between the Insurer and the Insureds concerning the

coverage provided. In consideration of the payment of the Premium, the Insurer and, by accepting

this Policy, the Insureds agree as follows:

I. DEFINITIONS

A. Acquisition means the acquisition, merger, consolidation, exchange or other combination

contemplated by the Purchase Agreement.

B. Actual Knowledge of an individual with respect to a particular fact, event or circumstance

means actual conscious awareness of such individual of such fact, event or circumstance,

and with respect to a Breach, means actual conscious awareness of such individual that

such fact, event or circumstance constitutes a Breach. Actual Knowledge does not

include (i) imputed, implied or constructive knowledge of a person, or any actual, imputed,

implied, or constructive knowledge of any outside advisors, consultants or agents, or (ii)

any duty or obligation of inquiry except as required pursuant to the No Claims

Declaration. "The Insurer shall bear the burden of proving that any applicable person

had Actual Knowledge of any underlying fact, event and circumstance and any Breach.

C. Affiliate means any entity that, directly or indirectly and by reason of ownership or

management, controls, is controlled by or is under common control with the indicated

entity.

D. Breach means (i) any breach of, or inaccuracy in, any Insured Representation or (ii) any

Pre-Closing Tax Loss. Breach shall be determined without regard to any (i) Limitation

Provision or (ii) Materiality Qualifier.

Ti. Business Day means any day other than a Saturday, Sunday or public holiday in the

Insured's location as provided in Declaration 2.

Claim Expenses means the fees, costs and expenses (including attorney's, other

professionals', consultants', and experts' fees, costs, disbursements, expenses and other

charges and premiums for any appeal bond, attachment bond or other similar bond, hut

without any obligation to apply for or furnish any such bond) actually incurred by the

Insured in the investigation, mitigation, adjustment, negotiation, settlement, defense or

appeal of a Breach or Third Party Claim or potential Third Party Claim (in each case,

including the investigation of the underlying facts and circumstances thereof and assertion

of any counterclaims or cross-claims arising out of such facts and circumstances). Claim
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Expenses do not nclude salariesor benefits of any employee of the Insured or the

Target.

C. Claim Notice means a claim notice in the form attached hereto as Appendix D.

Closing No Claims Declaration means the no claims declaration executed by any Deal

Team Member at Closing, an executed copy of which is attached at Appendix B.

Deal Team Members means Tad Yanagi and Kevin McCafferty

Expiration Date means the applicable expiration date of the Policy being the end date

of the Policy Period.

K. Finance Party means a lender, or a collateral agent acting on behalf of a lender or lenders,

of the Insured or the Target.

Inception Date means the inception date of the Policy, which is the start date of the

Policy Period.

M. Inception No Claims Declaration means the Inception No Claims Declaration

signed on behalf of the Deal Team and the Insured by a Deal Team Member, and

attached as Appendix A.

N. Interim Breach means any Breach (i) with respect to which the material facts, events or

conditions, as applicable, that caused such Breach to exist first occurred during the

Interim Period; and (ii) of which any Deal Team Member first obtained Actual

Knowledge during the Interim Period. For the avoidance of doubt, any Breach existing

prior to the execution of the Purchase Agreement shall not be considered an Interim

Breach.

0. Interim Period means the period beginning immediately after the execution of the

Purchase Agreement and ending upon the signing of the Closing No Claims

Declaration concurrently with the Closing.

P. Insured Representations means the representations and warranties identified in

Declaration 6.

Q. Limit of Liability means the limit stated in Declaration 7, which is the Insurer's

maximum aggregate limit of liability under this Policy for all Loss. The Retention is not

part of the Limit of Liability.

R. Limitation Provision means any dollar cap, dollar basket, dollar threshold, survival

periods, time limitations or any other similar limitations set forth in the the Purchase

Agreement that limit recovery against any Seller for a Breach or a Third Party Claim.

S. Loss means any and all losses, liabilities, demands, judgments, claims, actions, causes of

action, costs, damages, penalties, fines or expenses, whether or not arising out of third

party claims (including interest, penalties, reasonable legal, consulting and other
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professional fees and expenses and all amounts paid in the investigation, defense or

settlement of any of the foregoing), and any Claim Expenses related thereto, arising from

a Breach of an Insured Representation or from a Third-Party Claim, provided that

Loss shall not include:

civil or criminal fines or penalties, except to the extent that such fines and

penalties are insurable by the law of the Most Favorable Jurisdiction, and

except for Claims Expenses related thereto; or

punitive or exemplary damages, except to the extent insurable under the law

of the Most Favorable Jurisdiction, and except for Claims Expenses

related thereto.

Loss shall be determined without regard to any: (i) Limitation Provision; or (ii)

Materiality Qualifier.

Materiality Qualifiers means any qualifications as to materiality, Material Adverse Effect,

or similar qualification set forth in the Insured Representations.

U. Most Favorable Jurisdiction means, at the election of the Insured, a jurisdiction where

the act, error or omission giving rise to the Breach or the Loss took place, the Third

Party Claim was made, any relief was awarded, or any Insured is incorporated or has its

principal place of business or where the Policy is issued.

V. No Claims Declaration means the Closing No Claims Declaration.

W. Policy means this insurance policy including the Declarations, these terms and conditions,

and the attached Appendices and Endorsements.

X. Policy Period means the relevant period of time stated in Declaration 3.

Y. Pre-Closing Tax Loss means any and all losses, liabilities, demands, judgments, claims,

actions, causes of action, costs, damages, penalties, fines or expenses suffered, sustained

or incurred by any Insured resulting from, arising out of or relating to Taxes (or the non-

payment thereof) of the Target for a Pre-Closing Tax Period, and any Claim Expenses

related thereto; except, in each case, it shall not include (i) any event or circumstance

specifically disclosed in the Disclosure Schedules with respect to which a tax liability is

reasonably apparent on the face of such disclosure, or (ii) any Taxes that were accurately

and specifically accrued or reserved in the Interim Financial Statements or were accurately

and specifically accrued or reserved thereafter on the books and records of the Target in

the ordinary course, in each case, to the extent reasonably apparent from the face of such

reserves that such reserves had been specifically established in respect of such Taxes.

Pre-Closing Tax Period means the taxable period ending the day before the Closing

Date.

AA. Premium means the amount of premium stated in Declaration 9.

Policy No. BC-BS-2018-98896-0130 (Project I Iawk) 6



13I3. Purchase Agreement means the agreement stated in Declaration 4, an executed copy of

which is attached as Appendix C. The Purchase Agreement includes its schedules,

exhibits or other attachments.

CC. Retention means the amount stated in Declaration S. The Insurer is only liable for Loss

in excess of the Retention, which shall erode only by Loss covered by this Policy. For

the avoidance of doubt, the Retention shall be eroded by any Loss paid by the Buyer,

the Sellers (by way of the indemnification provided in the Purchase Agreement or

otherwise) and/or their respective Affiliates.

DD. Sellers means the Holders and the Blocker Stockholder.

EE. Specified Person shall mean (i) any person who is the chief executive officer, chief

financial officer, general counsel or a person who holds a functionally equivalent position

to any of the foregoing at Target (other than in the case of any such person who was the

chief executive officer, chief financial officer, or general counsel of the Target or any of

its Subsidiaries or who holds a functionally equivalent position to any of the foregoing at

Target or any of its Subsidiaries prior to the Closing) and (ii) any Deal Team Member

(to the extent such person is employed by the Named Insured or any Affiliate of the

Named Insured).

FE Target means the entity stated in Declaration 5 and its Affiliates or any of them as the

case requires.

GG. Tax Benefit means any net reduction in taxes actually realized as a result of a Loss that

has been paid under this Policy equal to the positive difference, if any, between (i) the

Insured's liability for taxes in the year the Loss is incurred not taking into account such

Loss or the payment under this Policy of such Loss and (ii) the Insured's liability for

taxes in such year taking into account the Loss and taking into account any taxable income

realized by the Insured as a result of the payment under this Policy on account of such

Loss, with the Loss treated as the last item of expense or deduction realized for such year.

H H. Third Party Claim means any action, claim, notice, demand, investigation, subpoena,

complaint, arbitration, proceeding, audit, examination, charge, litigation, suit or similar

action brought, threatened in writing, or made against any, or the initiation of a tax audit

or examination of, Insured or Target asserted by any person or entity (who is neither (i)

any other Insured at the time of such action, (ii) a party to the Purchase Agreement or

(iii) the Insurer acting ill connection with this Policy), which, if successful, could result in

Loss.

IL Underwriter means the entity stated in Declaration 1.A of the Declarations.

II. INSURING AGREEMENT

The Insurer shall pay to, or on behalf of, the Insured any Loss covered by the Policy i❑
connection with a Claim Notice that is reported to the Insurer by the Insured in accordance

with the terms of this Policy. Any such payment made hereunder shall be remitted to the

Named Insured on behalf of itself or any other Insured.
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III. EXCLUSIONS

The Insurer has no obligation to make payment for that portion of Loss that the Insurer is

able to prove:

A. arises out of (i) any Breach of which any Deal Team Member had Actual

Knowledge prior to the Inception Date, or (a) any Interim Breach.

B. arises out of any covenant (or breach thereof) other than any covenant of the Sellers

to indemnify in respect of a Breach and except to the extent such Loss also arises

from a Breach;

C. is for the monetary amount by which any employee benefit plan is underfunded or the

monetary amount arising out of any employee benefit plan withdrawal liability;

D. arises out of amounts accounted for or included in the calculation of the aggregate

purchase price adjustment set forth in Section 1.5 of the Purchase Agreement (with

the intent of this provision to merely be to avoid "double counting" and not to limit

any right to recover for Loss that arises out of or results from any Breach in excess

of the amount of such Loss that adjusts the purchase price pursuant to such

adjustment); or

1±. arises out of asbestos, Polychlorinated Biphenyls, or Chlorofluorocarbons;

'arises out of any payment that may be deemed an "excess parachute payment" under

Section 280G of the Code or which would be subject to excise Tax under Section 4999

of the Code];

G. [arises out of any liens on any of the Target's assets that have not been disclosed or

released at or in connection with the Closing]; or

II. arises out of any decrease in the Target's normalized EMMA as a result of its

inventory writedown expense.

If only part of the Loss is excluded under this Section III, the Insurer is liable for the portion

of the Loss which is not excluded.

IV. RETENTION

The Insurer is only liable for Loss in excess of the Retention, which shall be eroded

only by Loss which would be covered by this Policy but for the Retention. The

Retention is an aggregate retention. The Retention may not be insured through

another representation and warranty policy: provided, that, for the avoidance of doubt,

the Retention includes and will be eroded by any amounts recovered from any Seller

pursuant to the indemnity, whether or not through payment from the Escrow Funds

set forth in the Purchase Agreement. The Insurer and the Insured agree that it is

the intent of the parties hereto that any Loss (or any portion thereof) that exceeds the

Retention shall be subject to recovery under this Policy (subject to the terms and
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conditions herein) prior to and shall not be conditioned upon making any claims
against the Sellers or obtaining recovery under the Purchase Agreement with respect

to any Loss.

13. If the Retention stated in Declaration 8 incorporates a drop down in the dollar

amount after a specified period of time and the Insurer is able to prove that a

Specified Person had Actual Knowledge of a given Claim prior to the Retention

Dropdown Date (a "Known Claim"), then the Initial Retention shall continue to

apply to any Losses in respect of such Known Claim. Upon final resolution of any

such Known Claim (including determination of the Losses relating to such Known

Claim), and after taking into account the Losses related to such Known Claim and

all other Losses incurred by the Insured through the date of such resolution of such

Known Claim, the Insured shall be entitled to payments with respect to all of its

Losses to the extent the Insured has Losses in excess of the Retention, such that

the Insured receives payments in respect of all of its Losses that the Insured would

have received had the amount of Losses in respect of such Known Claim been

known and finally resolved prior to the Retention Dropdown Date, but all Losses

incurred by the Insured through the date of such resolution of such Known Claim

had eroded the Retention. Pre-Dropdown Losses arc Losses that shall be applied

in determining whether the Dropdown Retention has been eroded.

V. NET LOSS

The Insurer's payment obligations under this Policy with respect to any Loss shall be net of

any amounts actually recovered (and not subject to forfeiture) by the Insured, including under

any other policy of insurance or any Tax Benefit actually realized, in each case, as a direct

result of such Loss. Loss shall not be reduced pursuant to the immediately preceding sentence

to the extent (a) of any retentions or deductibles paid by the Insured as a direct result of such

Loss under any other such policies of insurance; (b) of any increase in premium under such

policies directly attributable to the Loss giving rise to such offsetting recoveries, and only to

the extent of such increase; (c) of any fees, costs and expenses incurred by the Insured in

connection with the recovery of such offsetting recoveries; (d) any such insurance policy does

not actually result in recovery of such Loss, or (e) amounts recovered from the Sellers under

the Purchase Agreement within the Retention.

VI. NOTICE OF CLAIM

A. Subject to Section VILE; below, the Named Insured shall deliver a Claim Notice to

the Underwriter at the address stated in Section VIII below and signed by a director

or officer of any of the Insured as soon as reasonably practicable after any Specified

Person obtains Actual Knowledge of a Breach or Third Party Claim, and in any

event during the Policy Period or within 30 Business Days after the Expiration

Date. The delivery of such Claim Notice to the Underwriter shall be deemed notice

to the Insurer. Even if a suspected Loss is not likely to exceed the Retention, the

Insured shall deliver such Claim Notice. The Insured is not required to take any

action against the Sellers or any Affiliate of any Seller for a Breach prior (or

subsequent) to delivering a Claim Notice under this paragraph.
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B. Subject to Section VIC below, attached to the Claim Notice shall be a reasonable
description of the facts and circumstances underlying the purported Breach (in light

of information reasonably available) and the specific representations and warranties
implicated by such Breach (where appropriate), to the extent then known by a

Specified Person. The Insurer acknowledges that the Insured may have incomplete

knowledge of a Breach or the facts and circumstances underlying a Third Party

Claim at the time that a Claim Notice is delivered to the Underwriter and that any

Claim Notice provided hereunder may reflect such incomplete knowledge. The

Insured shall have the right to amend and supplement the Claim Notice, including,

but not limited to, when additional facts and/or information become available. Any

information provided to the Insurer in connection with a Claim Notice is disclosed
solely for purposes of making a claim under this Policy, and no information so

disclosed shall be deemed to be an admission by any Insured to any third party of any

manner whatsoever. With respect to any documents or information that are protected
by the attorney-client privilege, work product doctrine, or other privileges, the Insurer

shall cooperate in good faith with the Insured to preserve the privileged status of any

such document or information, including, but not limited to signing any non-
disclosure agreement or joint defense agreement deemed necessary by counsel for the

Insured to preserve such privilege. Without limiting any of the foregoing cooperation
obligations of the Insurer or Insureds, nothing in this Policy shall be construed to

require the waiver of any Fifth Amendment or similar protection or require any action

that could reasonably be expected to cause the loss of the attorney-client privilege, work-

product doctrine, or other privileges as to any document, information, or

communication.

C. Any deficiency in the timeliness of the notice shall not relieve the Insurer of its

obligations under this Policy, except to the extent that the Insurer has been materially
prejudiced by the deficiency, and only to the extent of such prejudice, so long as any

such notice from the Insured is provided during the Policy Period or within 30

Business Days after the end of the Policy Period. The Insurer shall have the burden

of proving such material prejudice. Any deficiency in the substance of the information
or detail conveyed, shall not relieve the Insurer of its obligations under this Policy or

otherwise preclude or reduce its liabilities hereunder.

D. As soon as reasonably practicable after the Underwriter receives a Claim Notice,

and in any event within thirty (30) Business Days after the Underwriter receives a

Claim Notice, the Insurer will respond by acknowledging or denying coverage for

the Loss or erosion of the Retention claimed. If the Insurer cannot determine

whether the Loss is covered by this Policy, then Insurer shall request such additional
information as will assist the Insurer in making a coverage determination or reserving

rights as to coverage under this Policy (it being and understood and agreed that failure

to deliver any such additional informatio❑ shall not relieve the Insurer of its

obligations under this Policy). The Insurer shall use commercially reasonable efforts

to respond to any Claim Notice in a manner which provides the Insured sufficient
time to satisfy any litigation deadline or other similar deadlines of which the Insurer
has knowledge relating to the matters which arc the subject of the Claim Notice.
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All notices under this Policy must be made in writing and will be deemed received

and effective upon actual receipt by (i) the Named Insured at the address set forth

in Declaration No. 2, and (ii) by the Underwriter at the address set forth below:

BlueChip Underwriting Services LLC
1177 Avenue of the Americas, 50 Floor

New York, NY 10036
claims@bluechipunderwriting.com

.ATTN: Steven Anderson, Esq.

If the Insured gives the Underwriter notice during the Policy of facts or
circumstances that are reasonably expected to give rise to a claim under this Policy,

then any subsequent Loss arising out of or resulting from such facts and circumstances
will be deemed to have been reported to the Insurer within the Policy Period at the

time such Claim Notice was delivered to the Underwriter. Such notice shall comply

with all other notice requirements of this Clause VI in the Policy.

VII. DEFENSE AND SETTLEMENT

A. If the Retention has been exhausted, and the Insured requests in writing, the Insurer

will reimburse the Insured within 20 Business Days after each calendar quarter for
the reasonable Claim Expenses incurred and billed in such invoice, even if the Third

Party Claim has not settled or been finally determined. For the avoidance of doubt

and ❑otwithstanding anything in the Purchase Agreement or this Policy to the

contrary, the Insurer hereby consents to the reasonable Claim Expenses incurred by

or on behalf of the Insured (including, without limitation, the Claim Expenses on

behalf of the Insured of Fried, Frank, Harris, Shriver & Jacobson LLP ("Fried Frank")
at its then prevailing hourly billing rates). Claim Expenses are part of Loss and are

subject to the Limit of Liability of this Policy.

B. The Insurer has no duty to defend the Insured with respect to any Third Party

Claim or otherwise. The Insurer has the right, and shall be given the opportunity, to

associate with the Insured, at the Insurer's sole cost and expense, in the investigation,

defense and settlement, including the negotiatio❑ of a settlement of any Loss for

which the Insured seeks coverage under this Policy; provided that, subject to the
consent rights expressly given to the Insurer in this Section VI (B.) of this Policy, the

Insureds shall control all decisions with respect to the defense, prosecution,

❑egotiation and settlement of any Third Party Claim. The Insurer shall cooperate

in good faith with the Insured to preserve the privileged status of any correspondence,

pleading, other document or communication provided pursuant to this Policy. Any

privileged or protected information or materials need not be provided to the Insurer,
and the Insurer shall not be entitled to participate in any privileged meeting or

discussion, unless and until the privileged or protected status of such information or

communication can reasonably be assured. The Insurer shall not be liable for any

such settlement, compromise, Claim Expenses, obligation or admission to which the

Insurer has not consented in writing (such consent not to be unreasonably withheld,

conditioned or delayed); provided that such consent shall not be required for am,
representation of the Insureds by Fried Frank at then existing rates provided further
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that with respect to any settlement or stipulated judgment that is solely within the

Retention, the consent of the Insurer to such settlement or stipulated judgment or

Claim Expenses shall not be required until (x) the amount of such settlement or

stipulated judgment, (y) the aggregate amount of any Losses reasonably anticipated in

respect of any pending claims, and (a) any paid or anticipated Claim Expenses

relating to the foregoing exceeds 30% of the then-remaining Retention.

C. The Insured shall use commercially reasonable efforts to provide the Insurer with all

information, assistance and cooperation that the Insurer reasonably requests in

writing in connection with any Loss, including providing relevant court filings to the

Insurer, permitting the Insurer to review the books, records, data and other

information of the Insured that relate to the Loss during normal business hours, apo❑
reasonable advance notice and in agreeable locations, and providing the Insurer with

commercially reasonable access to the Insured's and the Target representatives over

whom the Insured has control, for interviews and witness statements during normal

business hours, upon reasonable advance notice and in agreeable locations, in each

case, at the Insurer's sole cost and expense. With respect to any documents or

information that are protected by the attorney-client privilege, work product doctrine,

or other privileges, the Insurer shall cooperate in good faith with the Insured to

preserve the privileged status of any such document or information, including, but not

limited to signing any non-disclosure agreement or joint defense agreement deemed

necessary by counsel for the Insured to preserve such privilege. Nothing in this

Policy shall be construed to require the waiver of any Fifth Amendment or similar

protection.

VIII. CONDITIONS

In entering into this Policy, the Insured acknowledges that the Insurer is relying upon the

No Claim Declaration. Coverage under this Policy is conditioned upon:

A. Closing in accordance with Section 1.2 of the Purchase Agreement without waiver

of the conditions set forth in Section 6.2 of the Purchase Agreement;

13. Payment of a deposit of 10 percent (10%) of the Premium to the Underwriter within

5 Business Days of the Inception Date;

C. Payment of the remaining amount of Premium to the Underwriter within 10

Business Days of of the Closing Date; and

D. Delivery to the Underwriter of the Closing No Claims Declaration on the Closing

Date.

If any of the conditions of Section VIII is not met within 10 Business Days of the applicable

date, and, after written notice to the Insured from the Insurer, the Insured has not cured

such default within all additional 10 Business Days, the Insurer is entitled to terminate this

Policy by written notice to the Insured, in which case (i) the Insurer shall have no liability

under this Policy; and (ii) if the Insured has paid the full Premium due, the Insurer shall

reimburse 100% of the Premium to the Insured.
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IX. COVENANTS

A. Maintenance of Records

The Insured shall use commercially reasonable efforts to retain the materials relating

to the due diligence conducted in connection with the Acquisition in accordance with

the Insureds' record retention policies until the later of 90 days after (i) the expiration

of the Policy Period or (ii) the date on which all Claims have been fully and finally

determined; provided that the Insured may destroy documents in the ordinary course

of its business consistent with past practices and its record retention policies so long

as such destruction is not done with the specific intent to harm the Insurer.

13. Mitigation

The Insured shall, to the extent required under applicable law and as reasonably

requested in writing by the Insurer, use commercially reasonable efforts to mitigate

any Loss or potential Loss after a Specified Person has Actual Knowledge of any

event which would reasonably be expected to give rise to any such Loss; provided that

the failure of the Insured to use commercially reasonable efforts so mitigate shall only

reduce the rights of the Insured to recover for Loss under this Policy to the extent

of the Loss that would have been avoided by such mitigation and the burden of

proving such amount shall be on the Insurer and shall not diminish or delay coverage

hereunder. Costs of such mitigation shall be considered Loss hereunder. In no event

shall the Insured be required to take any action against any Seller or any of the

customers or clients of the Insured, provided, that this provision does not limit or

restrict the Insurer's rights of subrogation (as set forth in Section X of this Policy).

If the Insurer reasonably believes the Insureds should take any additional actions in

order to comply with their obligations pursuant to this paragraph, they shall request

such actions promptly in writing.

Reimbursements

Until the later of (x) the one-year anniversary of the Expiration Date and (y) the final

resolution of all Claims or disputes relating to this Policy brought prior to the

Expiration Date, the Insured shall reimburse to the Insurer any amount paid by the

Insurer in connection with this Policy:

which is agreed between the Insured and Insurer in writing or which is

subject to a final and non-appealable determination of a United States-based

arbitrator or court of competent jurisdiction in the United States ❑ot to

constitute Loss or should not otherwise have been paid under this Policy; or

b. subject to Section V above, which the Insured or its Affiliates subsequently

recovers (and not subject to forfeiture) from any insurance or other source

which reduces the amount of Loss actually suffered to the extent such

recovery has not already reduced the amount of Loss paid by any Insurer, but

(a) only to the extent that such reduction directly relates to such Loss; (b) such
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recovery is received within one year after the Insurer last paid the Insured;

and (c) the amount of such payment will be net of (I) any increase in insurance

costs, and (II) any fees, costs and expenses incurred by the Insured or its

respective Affiliates in connection with obtaining such amount.

Any such reimbursement shall be made promptly but in no event later than 60

Business Days after such agreement, determination or receipt. '110 the extent that the

Limit of Liability has been depleted preceding any reimbursement made pursuant to

this Clause IX.C., following such reimbursement, the Limit of Liability shall be

increased by the amount of such reimbursement. Until the later of (1) the one-year

anniversary of the Policy Period and (2) the final resolution of all claims or disputes
relating to this Policy brought prior to the 30th Business Day following the

expiration of the Policy Period, the Insurer shall reimburse to the Insured any

amount paid by the Insured in connection with the Policy which is finally determined

by a United States-based arbitrator or court of competent jurisdiction in the United

States not to constitute an amount reimbursable by the Insured to the Insurer or

should not otherwise have been paid back to the Insurer under this Policy.

D. Other Insurance Coverage

The coverage provided under this Policy shall be excess over any other valid,

collectible, and applicable insurance, it being understood and agreed that the

indemnification provisions of the Purchase Agreement do not constitute insurance.

At the written request of the Insurer, the Named Insured shall use commercially

reasonable efforts to investigate and shall inform the Underwriter whether any other

insurance, bond, or indemnity is 'available; provided that any dispute as to the

applicability of, or delay in obtaining, coverage pursuant to such insurance, bond or

indemnity shall not be a basis for refusal of payment hereunder. The Insured shall
not be obligated to first pursue claims for Breach against any other insurance policy,

the Sellers or any other source of recovery prior to being eligible for payment under

this Policy; provided that it is understood that the foregoing shall not limit the
Insurer's rights of subrogation pursuant to and to the extent provided in Clause X of

this Policy.

Purchase Agreement

The Purchase Agreement shall not be amended or assigned nor shall the Insured

give or accept any consent or waiver under it without obtaining the prior written
consent of the Insurer (such consent not to be unreasonably withheld, conditioned

or delayed) if such amendment, assignment, grant, acceptance, consent, or waiver

would reasonably be expected to materially prejudice the Insurer or its rights or

liability under this Policy; provided, that the consent of the Underwriter shall be

deemed the consent of the Insurer.

Assignment

Without the prior written consent of the Insurer (such consent not to be unreasonably
withheld, conditioned or delayed), the Insured may only assign this Policy to (i) an

Affiliate of the Insured, (ii) a subsequent purchaser by merger or stock acquisition or
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sale of all or substantially all of the assets of the Insured or any of its Affiliates, (iii)

to a Finance Party by way of granting of security or providing collateral provided that

the Insured notified the Insurer of such assignment within 30 Business Days of

such assignment; provided, that the consent of the Underwriter shall be deemed the

consent of the Insurer or (iv) in connection with an assignment in accordance with

Section 8.12 of the Purchase Agreement.

The failure to comply with the provisions of Section IX above will not relieve the Insurer of

its obligations under this Policy, except to the extent that the Insurer is materially prejudiced

thereby. The Insurer shall bear the burden of proving any such material prejudice.

X. SUBROGATION

A. If the Insurer makes any payment to the Insured under this Policy, the Insurer shall

be subrogated to the extent of such payment to (or may require the Insured to assign

to the Insurer) the Insured's rights of recovery against any person for such payment,

other than (i) the Sellers or any partner of any Seller, (ii) any Insured or any of their
respective Affiliates, (iii) any direct or indirect member, shareholder, director, officer,

employee, partner or Affiliate of any person set forth in clause (i) or (ii), except, in the

case of clause (i), as provided in Clause X.B below, in each case arising out of or

relating to such payment: and only to the extent of the payment received by the

Insured in respect of the applicable Loss. The Insured shall take all commercially

reasonable action requested in writing by the Insurer to secure the rights and remedies

of the Insurer in such subrogation. If the Insured is unable to assign its rights of

recovery to the Insurer, the Insured shall allow the Insurer, or any Affiliate of the

Insurer, to prosecute such rights in the name of die Insured at the Insurer's own

cost. The Insured or its respective Affiliates shall not intentionally and knowingly

waive any rights that would reasonably be expected to affect any such subrogation or

assignment.

B. The Insurer is entitled to subrogate against any Seller only to the extent that the

payment to the Insured under the Policy of Loss arose out of such Seller's fraud.

C. With respect to subrogation claims against customers, clients, licensors or suppliers of

any person or entity described in Section X(A) above to the extent subrogation tights

are permitted pursuant to such section, the Insurer shall not be entitled to subrogate

without the prior written consent of the Named Insured (such consent not to be

unreasonably withheld, conditioned or delayed) until the aggregate amount of all such

Loses for which recovery would be available against any such customer, client or
supplier exceeds $500,000 (the "Subrogation Threshold"). After such Losses

exceed the Subrogation Threshold, the Insurer may subrogate against such

customers, clients, and suppliers without the consent of the Named Insured, and the

Insurer shall be required to provide 10 Business Days' advance written notice to the

Named Insured of its intent to institute such subrogation claim. Upon the request

of the Named Insured, the Insurer shall provide reasonable updates with respect to

the status of and circumstances relating to such claim.
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D. Any amounts recovered by the Insurer as a result of subrogation or assignment of
rights shall be applied in the following priority: (1) to reimburse the Insurer and the
Insureds for any costs and expenses incurred in connection with such recovery, (2)
to reimburse the Insured for any Loss it has incurred in excess of the Limit of

Liability and which provided the basis for such subrogation or assignment recovery,
(3) to reimburse the Insurer in respect of any Loss which the Insurer has paid under
this Policy, and (4) the remainder of such recovered amounts shall be paid to the
Named Insured. Amounts recovered by the Insurer under (3) of this paragraph

shall replenish the Limit of Liability.

E. The Insurer shall bear all costs incurred in connection with any subrogatio❑ or
assignment efforts or actions taken by the Insurer and the Insurer shall promptly
reimburse the Insured and Sellers and each of their respective Affiliates for any
reasonable costs incurred in connection with any subrogation or assignment efforts in
connection with this Clause X of this Policy.

XI. GENERAL PROVISIONS

A. Premium

Except as provided in Clause VIII above, the Premium shall be fully earned at the
Inception Date and is non--refundable.

B. Interpretation

The headings of this Policy are for convenience only and shall not be taken
into account in the interpretation of the terms and conditions of this Policy.

Words in the singular include the plural and vice versa, gender-specific words
include every gender and references to persons include corporations,
partnerships, limited liability companies and other unincorporated
associations.

The word "including" or similar expression this Policy shall be deemed to
mean "including without limitation".

iv. References in this Policy to the "Declarations", a "Clause" or an "Appendix"
shall mean the Declarations, a Clause or an Appendix of or to this Policy
unless otherwise stated.

V. Notwithstanding any legal principles to the contrary, the warranties, terms,
conditions, exclusions and limitations of this Policy are to be construed in an
evenhanded fashion between the Insured and the Insurer. No party to this
Policy shall have the benefit of any presumption regarding the interpretation
or construction of the terms of this Policy based 00 which party drafted it.

The word "or" shall be disjunctive but not exclusive.
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iii. The word "person(s)", wherever it appears, means legal or natural person(s)

unless otherwise specified.

viii. This Policy shall be interpreted in accordance with the legislation force as
at the date of this Policy.

When any Insured (other than the Named Insured) is required to take any
action in accordance with any provision of this Policy, such provision shall be

interpreted to mean that the Named Insured shall use commercially

reasonable efforts to cause such other Insured to take such action.

C. Cancellation

This Policy may not be cancelled by the Insured or the Insurer except as provided

for in Clause VIII.

D. Amendment and Waiver

No term of this Policy may be amended or waived without a prior written
endorsement or other instrument duly executed between the Insurer and the Insured;
provided that any waiver or amendment to Section X of this Policy that would

reasonably be expected to materially and adversely affect the benefits to any Seller or

any direct or indirect member, shareholder, director, officer, employee or partner of

such Seller shall require the prior written consent of such Seller (which consent shall

not be unreasonably withheld, conditioned or delayed) as it is expressly acknowledged
that the Sellers are third-party beneficiaries of Section X.

E. Counterparts

This Policy may lie executed in counterparts. Each of the executed counterparts shall

be deemed an original, and together shall constitute one agreement. This Policy shall

not come into effect until it has been executed by the Underwriter and issued to the
Insured whether electronically or in hard-copy.

Invalidity

If any provision of this Policy is or becomes invalid, illegal or unenforceable in any
respect, the validity, legality or enforceability of any other provision shall not be
affected or impaired in any way.

G. Entire Agreement

This Policy constitutes the entire agreement between the Insurer and the Insured
concerning the subject matter of this Policy and supersedes any and all previous

agreements, oral or written, between the Insurer and/or its Affiliates on the one hand

and the Insured and/or its respective Affiliates on the other hand, concerning the

subject matter of this Policy.
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Choice of Law

This Policy shall be interpreted under the laws of the State of Delaware, without

reference to conflicts-of-laws principles that would require or allow the application of

the law of any other jurisdiction. For the purposes of this Policy, the Purchase

Agreement shall be interpreted under the laws of the jurisdiction chosen therein or,

where no jurisdiction is so chosen, by the laws of the State of Delaware, without

reference to conflicts-of-laws principles that would require or allow the application of

the law of any other jurisdiction.

I. Sanctions

If coverage for a Loss under this Policy violates any United Nations resolutions or

the trade or economic sanctions, law or regulations of the European Union, United

Kingdom, or United States of America including sanctions administered by the U.S.

Treasury Department's Office of Foreign Assets Control ("OFAC"), then there shall

be no coverage for that Loss.

XII. JURISDICTION; SERVICE OF SUIT

A. It is agreed that in the event of the failure of the Insurer to pay any amount claimed

to be due hereunder, the Insurer, at the request of any Insured, will submit to the

jurisdiction of any Federal Court of New York or any State Court located in the New

York County and will comply with all requirements necessary to give such court

jurisdiction. In any suit instituted against the Underwriter or the Insurer upon this

Policy, the Underwriter and the Insurer will abide by the final decision of such court

or of any appellate court in the event of any appeal.

B. It is further agreed that the below named are authorized and directed (and shall

continue to be authorized and directed) to accept service of process on behalf of

Insurer in any such suit and/or upon the request of the Insured to give a written

undertaking to the Insured that they will enter a general appearance upon Insurer's

behalf in the event such a suit shall be instituted.

171..W11 Service Corp
c/o Foley & I,ardner LLP

555 California Street, Suite 1700

San Francisco, California 94104-1520

C. Further, pursuant to any statute of any state, territory or district of the United States

that makes provision therefor, the Insurer designates the Superintendent,

Commissioner, Director of Insurance or other officer specified for that purpose in the

statute, or his successor or successors in office, as its true and lawful attorney upon

whom may be served any lawful process in any action, suit or proceeding instituted by

or on behalf of the Insureds or any beneficiary hereunder arising out of this Policy,

and designates the representatives listed in Section VLF of the Policy as the person

to whom the said officer is authorized to mail such process or a true copy thereof
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APPENDIX A
INCEPTION NO CLAIMS DECLARATION

Re: Project Hawk Policy No. BC-BS-2018-98896-0130

On behalf of the Named Insured, in my capacity as a representative of the Named Insured, I

acknowledge this Inception No Claims Declaration is required to be given in relation to the

Representations and Warranties Insurance Policy No. BC-I3S-2018-98896-0130 issued by the

Underwriter to the Insured. All capitalized terms used but not defined in this Inception No Claims

Declaration shall have the meanings ascribed to them in the Policy.

As a representative of the Named Insured, I hereby declare as follows:

a) The Purchase Agreement, together with any schedules and exhibits attached to the

Purchase Agreement, and any agreements referred to in the Purchase Agreement,

represents, as of the date of this Inception No Claims Declaration, the material

documents executed and delivered by the parties to the Purchase Agreement concerning

the matters of the Acquisition.

b) At least one Deal Team Member has reviewed the Purchase Agreement, the due

diligence reports prepared in connection with the Acquisition and referred to in

Paragraph (c) below, and this Policy;

a) I do not have Actual Knowledge of any Breach; and

c) So far as I am aware, having made reasonable due inquiry of each Deal Team Member,

at least one Deal Team Member has reviewed the Purchase Agreement and any formal,

final (or, if not final, the most current draft of) due diligence reports prepared by the

Insured's third-party advisors or representatives in connection with the Acquisition; and

b) Except as set forth below, no Deal Team Member has Actual Knowledge of any

Breach.

Sign Name:  

Print Name:  

Date:
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APPENDIX B

CLOSING NO CLAIMS DECLARATION

Re: Project Hawk Policy No. BC-BS-2018-98896-0130

On behalf of the Insured and not in any individual capacity, I acknowledge this Closing No Claims

Declaration is required to be given in relation to the Representations and Warranties Insurance Policy

No. BC-BS-2018-98896-0130 issued by the Underwriter to the Insured.

a) The Underwriter has been provided with true and complete copies of the Purchase

Agreement and any formal, final (or, if not final, the most current draft of) written due

diligence reports prepared by the Insured's third-party advisors or representatives in

connection with the Acquisition; and

b) Except as set forth below, none of the Deal Team Members has Actual Knowledge of

any Interim Breach.

Sign Name:

Print Name:

Date:
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APPENDIX C

PURCHASE AGREEMENT

Policy No. 13C-BS-2018-98896-0130 (Project Hawk) 22



APPENDIX D
CLAIM NOTICE

Reference is made to that certain Representation and Warranties Insurance Policy, Policy No. I3C-BS-

2018-[  underwritten on behalf of the Insurer by BlueChip Underwriting Services, LLC, and issued

to the Insureds (the Policy). All boldface terms used but not otherwise defined in this Claim Notice

shall have the meanings assigned to them in the Policy.

Pursuant to the terms and conditions of the Policy, the undersigned reports that (check all that

apply):

a)

b)

c)

Notice of Claim or Potential Claim. An Insured is aware of a Breach

or a matter which could reasonably be expected to give rise to a Breach. I have

attached such information as is required by Clause VI of the Policy.

 Third Party Claim. An Insured has become aware of a Third Party Claim

that was asserted against by
 . I have attached such information as is required

by Clause VI of the Policy relating to such Third Party Claim.

  Loss. A Loss has occurred in the amount of $ .

have attached such information as is required by Clause VI of the Policy relating to

such Loss.

By: 
Name:
Title:
Date:
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APPENDIX E

Lloyd's Certificate

This Insurance is effected with certain Underwriters at Lloyd's, London.

This Certificate is issued in accordance with the limited authorizatio❑
granted to the Correspondent by certain Underwriters at Lloyd's,

London whose syndicate numbers and the proportions underwritte❑
by them can be ascertained from the office of the said Correspondent

(such Underwriters being hereinafter called "Underwriters") and in

consideration of the premium specified herein, Underwriters hereby

bind themselves severally and not jointly, each for his own part and

not one for another, their Executors and Administrators.

The Assured is requested to read this Certificate, and if it is not correct,

return it immediately to the Correspondent for appropriate alteration.

All inquiries regarding this Certificate should be addressed to the

following Correspondent:

BlucChip Underwriting Services 1.1C

1177 Avenue of the Americas,

5th Floor
New York, NY 10036

USA
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CERTIFICATE PROVISIONS

1. Signature Required. This Certificate shall not be valid unless signed by the Correspondent on

the attached Declaration Page.

2. Correspondent Not Insurer. The Correspondent is not an Insurer hereunder and neither is nor

shall be liable for any loss or claim whatsoever. The insurers hereunder are those Underwriters at

Lloyd's, London whose syndicate numbers can be ascertained as hereinbefore set forth. As used

in this Certificate "Underwriters" shall be deemed to include incorporated as well as

unincorporated persons or entities that are Underwriters at Lloyd's, London.

3. Cancellation. If this Certificate provides for cancellation and this Certificate is cancelled after the

inception date, earned premium must be paid for the time the insurance has been in force.

4. Service of Suit. See Section XII (SERVICE 01' SUFI) of the Policy.

5. Assignment. This Certificate shall not be assigned either in whole or in part without the written

consent of the Correspondent endorsed hereon and the Named Insured.

6. Attached Conditions Incorporated. 'This Certificate is made and accepted subject to all the

provisions, conditions and warranties set forth herein, attached or endorsed, all of which are to

be considered as incorporated herein.

Previous No. Authority Ref. No. Certificate No.
13087518B06X5001

1. Name and address of the Assured:

pH Beauty Labs Inc.

c/o Yellow Wood Partners, LLC

255 State St., 7111 floor
Boston, MA 02109

2. Effective from August 2, 2018 to Six Years from Closing

3. Insurance is effective with certain UNDERWRITERS AT 1,1,0Y1YS, LONDON.

Argo Syndicate 1200 at Lloyd's Percentage: 40%

Barbican Syndicate 1955 at Lloyd's Percentage: 20%

Hamilton Syndicate 3334 at Lloyd's Percentage: 10%

Chaucer Syndicate 1084 at Lloyd's Percentage: 10%

(International Insurance Company of Hannover SE, which is not a Lloyd's Syndicate, has the

remaining 20% of the Limit of Ilability)
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4. Amount

$30,000,000

Coverage Rate Premium

Primary Representation & Warranty 2.72% $816,000

5. Forms attached hereto and special conditions:

Service of Suit Clause (USA) NMA 1998;
Nuclear Incident Exclusion Clause-Liability-Direct (Broad) NMA 1256;

War and Civil War Exclusion Clause NMA 464;

Privacy Policy Statement LSW 113513;

Sanction Limitation & Exclusion Clause; and

Several Liability Clause LMA 5096

6. Service of Suit may be made upon:

FLWA Service Corp
c/o Foley & Lardner LLP
555 California Street, Suite 1700

San Francisco, California 94104-1520

7. In the event of a claim, please notify the following:

BlueChip Underwriting Services TLC
1177 Avenue of the Americas, 5'5 Floor

New York, NY 10036
Email: claims@bluechipunderwriting.com
A'FFN: Steven Anderson, Esq.

Dated August 2, 2018 by

Correspondent

LLOYD'S PRIVACY POLICY STATEMENT

UNDERWRITERS AT LLOYD'S, LONDON

The Certain Underwriters at 1.loyd's, London want you to know how we protect the confidentiality

of your non-public personal information. We want you to know how and why we use and disclose

Policy No. BC-135-2018-98896-0130 (Project Hawk) 26



the information that we have about you. The following describes our policies and practices for

securing the privacy of our current and former customers.

INFORMATION WE COLLECT

The non-public personal information that we collect about you includes, but is not limited to:

• Information contained in applications or other forms that you submit to us, such

as name, address, and social security number

• Information about your transactions with our affiliates or other third-parties, such

as balances and payment history

• Information we receive from a consumer-reporting agency, such as credit-

worthiness or credit history

INFORMATION WE DISCLOSE

We disclose the information that we have when it is necessary to provide our products and services.

We may also disclose information when the law requires or permits us to do so.

CONFIDENTIALITY AND SECURITY

Only our employees and others who need the information to service your account have access to

your personal information. We have measures in place to secure our paper files and computer

systems.

RIGHT TO ACCESS OR CORRECT YOUR PERSONAL INFORMATION

You have a right to request access to or correction of your personal information that is in

our possession.

CONTACTING US

If you have any questions about this privacy notice or would like to learn more about how we

protect your privacy, please contact the agent or broker who handled this insurance. We can

provide a more detailed statement of our privacy practices upon request.

One Iime Street London EC31\4 7HA
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ENDORSEMENT NO. 1

WAR AND CIVIL WAR EXCLUSION CLAUSE

Notwithstanding anything to the contrary contained herein this Policy does not cover Loss directly or
indirectly occasioned by, happening through or in consequence of war, invasion, acts of foreign

enemies, hostilities (whether war be declared or not), civil war, rebellion, revolution, insurrection,
military or usurped power or confiscation or nationalization or requisition or destruction of or damage

to property by or under the order of any government or public or local authority.

1/1/38
N.M.A. 464
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ENDORSEMENT NO. 2

NUCLEAR INCIDENT EXCLUSION CLAUSE

This Policy

does not apply:-

I. Under any Liability Coverage, to injury, sickness, disease, death or destruction

(a) with respect to which an insured under the policy is also an insured
under a nuclear energy liability policy issued by Nuclear Energy

Liability Insurance Association , Mutual Atomic Energy liability

Underwriters or Nuclear Insurance Association of Canada, or would
be an insured under any such policy but for its termination upon

exhaustion of its limit of liability; or

(b) resulting from the hazardous properties of nuclear material and with
respect to which (1) any person or organization is required to

maintain financial protection pursuant to the Atomic Energy Act of
1954, or any law amendatory thereof, or (2) the insured is, or had this

policy not been issued would be, entitled to indemnity from the

United States of America, or any agency thereof, under any
agreement entered into by the United States of America, or any

agency thereof, with any person or organization.

Under any Medical Payments Coverage or under any Supplementary Payments

Provision relating to immediate medical or surgical relief, to expenses incurred with
respect to bodily injury, sickness, disease or death resulting from the hazardous

properties of nuclear material and arising out of the operation of a nuclear facility by

any person or organization.

III. Under any Liability Coverage, to injury, sickness, disease, death or destruction

resulting from the hazardous properties of nuclear material, if
(a) the nuclear material (1) is at any nuclear facility owned by, or

operated by or on behalf of, an insured or (2) has been discharged or
dispersed therefrom;

(h) the nuclear material is contained in spent fuel or waste at any time
possessed, handled, used, processed, stored, transported or disposed
of by or on behalf of an insured; or

(c) the injury, sickness, disease, death or destruction arises out of the
furnishing by an insured of services, materials, parts or equipment i❑
connection with the planning, construction, maintenance, operatio❑
or use of any nuclear facility, but if such facility is located within the
United States of America, its territories or possessions or Canada,

this exclusion (c) applies only to injury to or destruction of property
at such nuclear facility.
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As used in this endorsement:

"hazardous properties" include radioactive, toxic or explosive properties; "nuclear

material" means source material, special nuclear material or byproduct material; "source

material", "special nuclear material", and "byproduct material" have the meanings

given them in the Atomic Energy Act 1954 or in any law amendatory thereof; "spent fuel"

means any fuel element or fuel component:, solid or liquid, which has been used or exposed

to radiation in a nuclear reactor; "waste" means any waste material (1) containing byproduct

material and (2) resulting from the operation by any person or organization of any nuclear

facility included within the definition of nuclear facility under paragraph (a) or (h) thereof;

"nuclear facility" means

(a) any nuclear reactor,
(b) any equipment or device designed or used for (1) separating the isotopes of

uranium or plutonium, (2) processing or utilizing spent fuel, or (3) handling,

processing or packaging waste,

(c) any equipment or device used for the processing, fabricating or alloying of
special nuclear material if at any time the total amount of such material in the

custody of the insured at the premises where such equipment or device is
located consists of or contains more than 25 grams of plutonium or uranium

233 or any combination thereof, or more than 250 grams of uranium 235,

(d) any structure, basin, excavation, premises or place prepared or used for the

storage or disposal of waste,
and includes the site on which any of the foregoing is located, all operations conducted on

such site and all premises used for such operations, "nuclear reactor" means any apparatus

designed or used to sustain nuclear fission in a self-supporting chain reaction or to contain a

critical mass of fissionable material. With respect to injury to or destruction of property, the

word "injury" or "destruction" includes all forms of radioactive contamination of
property.

It is understood and agreed that, except as specifically provided in the foregoing to

the contrary, this clause is subject to the terms, exclusions, conditions and limitations of the

Policy to which it is attached.

17/3/60
N.M.A. 1256
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ENDORSEMENT NO. 3

Sanction Limitation and Exclusion Clause

No (re)insurer shall be deemed to provide cover and no (re)insurer shall be liable to pay any claim or

provide any benefit hereunder to the extent that the provision of such cover, payment of such claim

or provision of such benefit would expose that (re)insurer to any sanction, prohibition or restrictio❑
under United Nations resolutions or the trade or economic sanctions, laws or regulations of the

European Union, United Kingdom or United States of America.

LIVIA3100
15 September 2010
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Endorsement No. 4

SEVERAL LIABILITY CLAUSE

PLEASE NOTE — This notice contains important information. PLEASE READ

CAREFULLY

The liability of an insurer under this contract is several and not joint with other insurers party to this
contract. An insurer is liable only for the proportion of liability it has underwritten. An insurer is not
jointly liable for the proportion of liability underwritten by any other insurer. Nor is an insurer
otherwise responsible for any liability of any other insurer that may underwrite this contract.

The proportion of liability under this contract underwritten by an insurer (or, in the case of a Lloyd's
syndicate, the total of the proportions underwritten by all the members of the syndicate taken together)
is shown in this contract.

In the case of a Lloyd's syndicate, each member of the syndicate (rather than the syndicate itself) is an
insurer. Each member has underwritten a proportion of the total shown for the syndicate (that total
itself being the total of the proportions underwritten by all the members of the syndicate taken
together). The liability of each member of the syndicate is several and not joint with other members.
A member is liable only for that member's proportion. A member is not jointly liable for any other
member's proportion. Nor is any member otherwise responsible for any liability of any other insurer
that may underwrite this contract. The business address of each member is Lloyd's, One Lime Street,
London LC3M 7HA. The identity of each member of a Lloyd's syndicate and their respective
proportion may be obtained by writing to Market Services, Lloyd's, at the above address.

Although reference is made at various points in this clause to "this contract" in the singular, where
the circumstances so require this should be read as a reference to contracts in the plural.

LMA5096 (Combined Certificate)

7 March 2008
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ROBERT A. MCCALL
[617] 951.2061
rtnecall@peabodyarnold.com

November 24, 2020

By Electronic Mail Only ('latencio@vellowwoodpartners.com)

Joseph Atencio
pH Beauty Holdings III, Inc.
do Yellow Wood Partners, LLC
255 State St., 7°i Floor
Boston, MA 02109

Re: Insured: pH Beauty Holdings HI, Inc.

Transaction: Project Hawk
Matter: December 16, 2019 Claim Notice Letter

Date of Notice: December 16, 2019
Policy Type: Buyer's Representations and Warranties Insurance Policy

Policy Number: BC-BS-2018-98896-0130
Policy Period: From August 2, 2018 to September 28, 2021, for the General

Representations and September 28, 2024, for the (i)
Fundamental Representations, (ii) the Pre-Closing Tax Loss

Policy Limit: $30,000,000 in the aggregate for the Policy Period

Retention: $4,200,000 in the aggregate, dropping to the lesser of (i)

$2,800,000 in the aggregate and (ii) the then-remaining
Retention on the 12-month anniversary of the Closing Date.

Claim No.: 130875 B06X004801
P&A File No.: 16455-205619

Dear Mr. Atencio:

This office has been retained on behalf of the Insurers subscribing to Buyer's

Representations and Warranties Insurance Policy Number BC-BS-2018-98896-0130 (the

"Policy") issued by BlueChip Underwriting Services LLC to pH Beauty Holdings III, Inc. As set

forth in more detail below, the Insurers propose to resolve the December 16, 2019 and July 2, 2020

Claim Notices, subject to the $4,200,000 Retention, We incorporate by reference our prior letters

of January 21, 2020 and July 20, 2020.

BlueChip Underwriting Services, on behalf of certain Insurers, issued Buyer's

Representations and Warranties Insurance Policy No. BC-BS-2018-98896-0130 to pH Beauty

Holdings III, Inc. This Policy was issued in relation to the Purchase Agreement by and between

WP-Paris Holdings Corp. (the "Company"), the Persons identified on the signature pages of the

Federal R0,0 n.  Plaza 000 Atlantic Avenue I. Boston A 002210 : 7 617 957._2100 F b17.951..212 ki,com
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Agreement as the Sellers, WP-Paris Co-Invest, L.P, OPB WP III Holdings Trust and Patrick

O'Brien (collectively, the "Sellers"). and pH Beauty Holdings III, Inc. (the "Buyer" or the

"Insured"), dated August 2, 2018.

The Policy provides coverage on a claims made and reported basis. The Policy Period is

August 2, 2018 to September 28, 2021 for the General Representations and September 28, 2024

for the (i) Fundamental Representations, and (ii) any Pre-Closing Tax Loss, The Limit of Liability

is $30,000,000 in the aggregate for the Policy Period. The Retention is $4,200,000 in the

aggregate. On the 12-month anniversary of the Closing Date, the Retention will drop to the lesser

of (i) $2,800,000 in the aggregate and (ii) the then-remaining Retention. A $4,200,000 Retention

applies to the claims at issue.

SUMMARY OF CLAIM

On December 16, 2019, the Insured provided a Claim Notice under the Policy. The Claim

Notice asserts that the Seller breached Sections 3.7(a), 3.20 and 3.23 of the Purchase Agreement

by failing to account for its trade liability accrual consistently during the time period leading up to

the sale of the Company. The Claim Notice states that the Company uses a practice called trade

spending to increase demand for its products. The Claim Notice alleges that the Company was

inconsistent in their process for accruing trade spend during different periods and that this

inconsistency caused an overstatement of EBITDA by $1,965,587 for the relevant time period of

trailing twelve months as of June 30, 2018 ("TTM period"). The Claim Notice states that as a

result of the above-mentioned misrepresentations related to Section 3.7(a), 3.20 and 3.23 of the

Purchase Agreement, the Insured experienced a Loss in the amount of $26,849,918.42. The

alleged Loss is based on a 13.66x EBITDA multiple. The Insured also asserted Claim Expenses

in the amount of $133,033.80 related to the investigation of this Breach, resulting in a total Loss

of $26,982,952.22. On July 2, 2020, an Amended Claim Notice was received. The Amended

Claim Notice states as follows:

A Loss has occurred in the amount of $31,518,891, which includes an overpayment

of the purchase price by $31,145,483, as well as $373,408 in Claim Expenses

incurred to date in the investigation of this Breach.

Although not explicitly stated, it appears that the Amended Claim Notice is asserting an

overstatement of EBITDA by $2,280,000.

INVESTIGATION OF THE CLAIM

As you are aware, the Insurers engaged Alvarez & Marsal ("A&M") to assist in the

investigation and analysis of the claim and accompanying submissions. The Insurers set forth the

findings and conclusions of the Alvarez & Marsal investigation below in this section and the next

section of this letter.
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A. Background - Trade Allowance Reserve & Expense

The Company uses an advertising and promotion practice common in the retail and
consumer products industries called trade spending, in which the Company allocates funds to its
customers for those customers to spend on promotional activities related to the Company's
products. Each year, the Company sets a budget for the amount of trade spend per customer. The
Company's Account Managers determine the amount to spend on any given sales promotion with
each customer. Customers are then responsible for redeeming the funds due from the Company
for the promotional programs via credit memos. This creates a delay between the time the
Company approves a promotional program and when the trade spend amounts associated with that
program are redeemed by the customer.

Under Generally Accepted Accounting Principles ("GAAP"), the Company is required to
recognize the expense associated with a specific trade spend in the period to which the promotional
program relates, regardless of when the credit memos are actually issued to the customer. That
requires the Company to accrue a liability ("Trade Allowance Reserve") on its balance sheet and
recognize an expense ("Trade Allowance Expense") in its income statement for the estimated
future expenditures associated with the promotional programs that are instituted in the current year.
The Trade Allowance Reserve is then reduced as the Company issues the related credit memos in
the future. According to the Company, for their trade spend it generally takes 2 - 6 months after a
promotion ends for credit memos to be issued to the customers. However, the Company also stated
that customers can request credit memos as late as 2 - 3 years after a promotional program ends
and/or exercise their right to audit amounts owed under the program, which can also result in the
issuance of additional later credit memos.

B. Recording Trade Allowance Reserve & Expense in 2017

In 2017 and prior, the Company developed an annual trade spend budget and allocated a
portion of the budget to each customer. The account manager for each customer was responsible
for tracking trade spend activity and estimating the amount that should be accrued in the Trade
Allowance Reserve in any particular month. The estimated trade spend data from all of the account
managers was then compiled by Shilpesh Patel, who worked in the Company's customer financial
services department, in an Excel spreadsheet. Patel then provided the accounting department with
the amounts of estimated Trade Allowance Reserve and Trade Allowance Expense to be recorded
in the Company's accounting records on a monthly basis. The Company would then perform ad-
hoc true-ups throughout the year on the reserve balance.

C. Recording Trade Allowance Reserve & Expense in Q1 & Q2 2018

In 2018, the Company transitioned to using a new methodology to accrue a monthly
reserve balance, instead of attempting to specifically identify each accrual through communication
with account managers, as had been done in the past. Under this "live rate" approach, the Company
used an agreed-upon percentage of budgeted revenue to record the amount of trade spend each
month. At the end of each of the first two months of Q1 2018, the Company trued up the accrual
by multiplying the live rate by the actual revenue earned during the month for each customer to
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determine any amount of additional Trade Allowance Reserve to be accrued (and expensed) for

the month.

The Insured explains that this methodology was flawed and contributed to the

understatement of the Trade Allowance Reserve as of June 30, 2018. While the Trade Allowance
Reserve accrual was calculated and recorded based on actual revenues each month, account

managers were permitted to commit to promotions with customers based on budgeted revenues

(i.e., at the live rate). Therefore, if actual revenues were lower than budgeted revenues, account

managers may have committed to spend more than the amounts recorded for the accrual; as a

result, the accrual (reserve) would be understated.

In March 2018 (the end of the first quarter), Patel examined the Trade Allowance Reserve
that had been accrued and worked with the individual account managers to determine whether an

adjustment was needed to the reserve balance. If an adjustment was needed, Patel would true-up

the accrued amount. For customers requiring a true-up (either up or down), the live rate was also

recalculated and adjusted for the subsequent quarters based on the Q1 results and the customer's
annual budget. Due to Patel leaving the Company in April 2018, the Insured claims that the Trade
Allowance Reserve was not trued-up at the end of Q2 2018. The Insured alleges that this
contributed to the understated Trade Allowance Reserve as of June 30, 2018.

D. Insured's Loss Calculation

According to the Insured, the best way to quantify the liability that should have been

recorded as of June 30, 2018 is to evaluate actual credit memos issued after June 30, 2018 that

relate to sales promotions that occurred prior to July 1, 2018. The Insured initially calculated an

overstatement of EBITDA in the amount of $1,965,587 by comparing the total credit memos

issued between July 1, 2018 and December 17, 2018. The Insured then applied a 13.66x EBITDA
multiple to reach a claimed loss in value of $26,982,952. The Insured subsequently expanded the

population of credit memos to include those issued between December 18, 2018 and May 28, 2020

relating to pre-July 1, 2018 promotions, increasing the claimed EBITDA impact to $2,280,050 at

a 13.66x EBITDA multiple, resulting in a claimed loss in value of $31,145,483.

RESULTS OF THE INVESTIGATION

A&M first validated the amount of claimed credit memos issued after June 30, 2018 that

related to sales promotions that occurred prior to July 1, 2018. A&M then segregated those credit

memos into two buckets; 1) those that relate to TTM period and would therefore have a recurring

EBITDA impact and 2) those that relate to promotion activity prior to the TTM period and would

only have a one-time (non-recurring) impact. A&M also analyzed the total amount of Trade

Allowance Expense recorded in the TTM period, validated the appropriateness of the multiple

applied by the Insured, and evaluated the impact of the claimed issues on the working capital

adjustment received by the Insured.
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A. Insured's Methodology

Accounting standards require a liability to be both (a) probable and (b) estimable as of the

financial statement date in order to be recorded on the financial statements. When recording a

reserve, companies use information available at the time the reserve is calculated to estimate the

amount of the reserve. A reserve is a reasonable estimate and is not required to capture every future

dollar that will be spent. The Insured's loss methodology of comparing the Trade Allowance

Reserve balance at June 30, 2018 to all actual credit memos issued after June 30, 2018 introduces

an "exactness" to financial statement reporting that is not required by GAAP. Given the limitations

of the Insured's inability to go back and "re-create" the true-up process with the account managers

as of June 30, 2018, A&M accepted the Insured's methodology as a reasonable basis for

calculating loss. However, A&M made an adjustment, detailed in Section D below.

B. Validation of Credit Memos

i. US Credit Memos

The Insured initially asserted that $2,985,899 in US credit memos were issued between

July 1, 2018 and December 17, 2018 relating to sales promotions occurring prior to July 1, 2018

and compared that amount to the Trade Allowance Reserve balance of $1,337,621 as of June 30,

2018, resulting in an alleged understated liability and thereby overstatement of EBITDA of

$1,648,278. The Insured provided a detailed credit memo subledger by customer to support the

$2,985,899 in US credit memos. The subledger contains data indicating, among other details, the

date the credit memo was issued, the relevant customer, and a description of the context in which

the credit memo was issued (designated "Order Text"). Of the $2,985,899 in credit memos, the

description provided in the Order Text field supported that $2,254,811 of the credit memos appear

to relate to sales promotions occurring prior to July 1, 2018. A&M validated that an additional

$95,086 of the at-issue credit memos were also supported. For the remaining US credit memos,

A&M requested underlying documentation supporting the assertion that credit memos relate to

promotions prior to July I, 2018. As a result of A&M's request, the Insured identified that

$290,768 of the credit memos in the sample in fact did not relate to promotions prior to July 1,

2018. These credit memos were subsequently removed from the claim. A &M's review of the

documentation also identified an additional $35,000 error. A&M has adjusted for this error in its

analysis.

On June 25, 2020, the Insured added $1,145,265 to the claim for credit memos issued

between December 18, 2018 and May 28, 2020. Based on A&M's review of the detailed credit

memo subledger by customer, the Order Text field supports that $476,604 of these additional credit

memos relate to sales promotions occurring prior to July 1, 2018. A&M again requested

documentation on a sample basis to validate that the remaining credit memos in fact relate to

promotions that occurred prior to July I, 2018. A&M's review of that documentation provided

identified a $6,084 error. A&M has adjusted for this error in its analysis.

In total, $331,851 of the US credit memos were not supported, representing an error rate

of 26% for all US credit memos sampled. Also, $36,318 in US credit memos were not included in
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the sample. A&M therefore applied a 26% discount to those unsampled credit memos as an

adjustment to the validated claim.

ii. UK Credit Memos

The Insured initially claimed that $1,804,822 in UK credit memos were issued between

July 1, 2018 and December 17, 2018 relating to sales promotions occurring prior to July 1, 2018

and compared that amount to the UK Trade Allowance Reserve balance of $1,856,5101 as of June

30, 2018, resulting in an alleged overstated liability (and understatement of EBITDA) of $51,688.

The Insured provided a detailed credit memo subledger by customer to support the $1,804,822 in

at-issue UK credit memos, which contains data indicating, among other details, the date the credit

memo was issued, the relevant customer, and a description of the context in which the credit memo

was issued (designated "Order Text"). Of the $1,804,822 in UK credit memos, the description

provided in the Order Text field supported that $987,523 of the UK credit memos appear to relate

to sales promotions occurring prior to July 1, 2018. A&M validated that an additional $82,013 of

the at-issue UK credit memos were also supported, based on the debit liability balances recorded

at the customer level. A&M requested underlying documentation supporting that the remaining

UK credit memos were incurred prior to July 1, 2018. As a result of A&M's request, the Insured

identified that $143,099 of the UK credit memos in the sample, in fact, did not relate to promotions

occurring prior to July 1, 2018, as initially claimed and removed those items from the claim.

A&M's review of the documentation provided identified an additional $10,775 error.

On June 25, 2020, for the UK portion of the claim, the Insured added an additional $21,170

in credit memos issued between December 18, 2018 and May 28, 2020 that the Insured alleges

relate to sales promotions that occurred prior to July 1, 2018. A&M again requested documentation

on a sample basis to validate that those credit memos relate to promotions prior to July 1, 2018 (as

none were supported by the Order Text alone).

In total, $153,874 of UK credit memos were removed from the claim, representing an error

rate of 17% for all UK credit memos sampled. Also $78,476 in UK credit memos were not included

in the sample. Therefore, A&M applied a 17% discount to those unsampled UK credit memos and

adjusted our validated claim accordingly.

C. Removal of Double Counted and One Time Items

The Insured recognizes that some credit memos previously included in the original

claimed credit memo population were also included as claimed credit memos in its updated

submission. As such, A&M accepted the Insured's removal of $29,674 in PPI US credit memos

from the claimed loss to avoid double counting. Another adjustment relates to credit memos that

The Insured utilizes $1,967,298 in its calculation of claimed loss. A&M inquired about this figure, which
did not agree to the June 30, 2018 financial statements, and the Insured acknowledged in its September 2,
2020 response that it had utilized the incorrect foreign exchange rate in calculating the UK portion of the
claimed loss. A&M uses the implied foreign exchange rate of 1.2987 in our analysis ($1,856,510 per
financial statements / £1,429,515 accrual balance = 1.2987).
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relate to promotions in the pre-TTM period. The Insured includes $334,742 in its loss calculation
for UK credit memos that were issued after June 30, 2018 but relate to periods prior to the TTM
period (which started July 1, 2017). As these amounts would have been recorded in EBITDA prior
to the TTM period, these amounts would not have affected the valuation period and therefore
should be considered one-time items to which a multiple should not be applied.

D. TTM Trade Allowance Expense Analysis

The Company had credit memos that were issued during the TTM period (July 1, 2017 -
June 30, 2018) that relate to sales promotions that occurred prior to the TTM period. As such, the
Insured received the benefit of those additional expenses in the Company's TTM EBITDA.
Because of the Insured's loss methodology of calculating an understated June 30, 2018 reserve
balance based on actual credit memos issued subsequent to the financial statement date, the
expenses incurred in the TTM that related to pre-TTM activity and are in excess of the July 1,
2017 (start of the TTM period) reserve balance should be offset against the claimed EBITDA
overstatement. This offset results in a corrected annual amount of Trade Allowance Expenses in
the TTM EBITDA. A multiple should only be applied to the net understated Trade Allowance
Expense after adjusting for the pre-TTM offset.

Accordingly, A&M performed an analysis to determine the amount of Trade Allowance
Expense that was recorded in the TTM period (July 1, 2017 - June 30, 2018) relating to activity
prior to the TTM period. A&M first determined that the US Trade Allowance Reserve as of June
30, 2017 was $182,521. (Based on the relatively consistent UK Trade Allowance Reserve balance
historically, the documentation provided indicates that there it is unlikely a similar adjustment
applicable to the UK segment.) Compared to the reserve balance in other months of 2017 and the
same month in both earlier and subsequent years, this reserve amount is significantly lower, which
would, on its face, indicate that the reserve may have been understated as of June 30, 2017. Based
on the Order Text field, A&M identified, that $1,412,128 in credit memos were issued during the
TTM period that relate to activity prior to the TTM period, resulting in an understatement of the
beginning of period (July 1, 2017) Trade Allowance Reserve of $1,229,6062 and an overstatement
of TTM Trade Allowance Expense of an equal amount. As the Insured received the benefit of this
expense in the TTM EBITDA, which amount does not properly belong in TTM EBITDA under
the Insured's claim theory (methodology), this amount should offset the amount of recurring
EBITDA loss claimed.

E. Claimed Multiple

The Insured has applied a multiple of 13.66x to the claimed recurring loss, calculated
based on a purchase price of $575 million and a June 30, 2018 EBITDA of $42.1 million. Based
on its review of the valuation materials provided by the Insured, A&M does not challenge that the
application of the 13.66x multiple to the recurring portion of the claimed EBITDA impact is

2 This amount was determined from the descriptions provided in the Order Text field. There are a total of
$4.1 million credit memos for which A&M is unable to identify a period; this could result in an increase in
this figure, should additional information be obtained.
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supported and reasonable. For that reason, the Loss includes the multiple applied to the EBITDA

impact calculated by A&M.3

F. Working Capital Adjustment

The Claim Notice states that the Insured identified the understatement of the Trade

Allowance Reserve as part of the post-Closing net working capital adjustment process. The

Insured provided documentation related to the working capital adjustment. In a letter to the Seller

dated December 21, 2018, the Insured claimed that the total Net Working Capital Adjustment

owed to the Buyer was $8,835,627, which appears to include an adjustment of $4,350,506

specifically related to the Trade Allowance Reserve.4 The Buyer and Seller ultimately settled on a

lump sum resolution to the working capital claim with a final Net Working Capital Adjustment of

$5,999,782. The Insured claims that the settlement of $5,999,782 was simply a number with no

specific identification or tie to any account or line item and therefore, attribution of any of the

$5,999,782 to the Trade Allowance Reserve is not possible. Nonetheless, the Buyer made a Net

Working Capital claim of the Seller and ultimately received a payment for understated working

capital, a component of which was the Trade Allowance Reserve. A&M reasons that part of that

$5,999,782 by the very nature of a working capital true-up incorporates the Trade Allowance

Reserve to some degree notwithstanding the unsegregated and unidentified lump sum. Therefore,

A&M adjusted for a proportionate amount of approximately 68% ($5,999,782/ $8,835,627) in our

analysis. The Insured appears to have received credit for approximately 68% of the total requested

adjustment to Net Working Capital. Therefore, A&M has offset the Insured's loss by $1,510,946

(68% of the validated credit memos of $2,225,1065) as a reasonable amount the Insured was

compensated in the Net Working Capital Adjustment related to the claimed Seller's

understatement of the Trade Allowance Reserve.6

SUPPLEMENTAL COVERAGE ANALYSIS

The Insuring Agreement of the Policy provides that the "Insurer shall pay to, or on behalf

of, the Insured any Loss covered by the Policy in connection with a Claim Notice that is reported

to the Insurer in accordance with the terms of this Policy."

Breach is defined at Section I.D. of the Policy in relevant part as "any breach of, or

inaccuracy in, any Insured Representation." The Insured Representations include the General

Representations set forth in Article II and III of the Purchase Agreement. The determination of

whether a Breach has occurred and the amount of any Losses resulting from such Breach shall be

3 The Insurers reserve their rights in the event that further information supports a different conclusion.
4 Represents the difference between the Insured's calculation of $7,580,506 and the Trade Allowance
Reserve peg of $3,230,000.
Validated credit memos included in recurring EBITDA of $1,890,364 + validated credit memos

considered one-time items $334,742 = $2,225,106.
6 The Insurers note that this Working Capital Adjustment is also required by Section III.D of the Policy
which excludes "that portion of Loss ... arises out of amounts accounted for or included in the calculation
of the aggregate purchase price adjustment set forth in Section 1.5 of the Purchase Agreement."
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made without giving effect to any Materiality Qualifiers or Limitation Provisions. The Insurers
reserve all of their rights on whether this matter implicates a Breach.

Loss is defined at Section I.S. of the Policy as "any and all losses, liabilities, demands,
judgments, claims, actions, causes of action, costs, damages, penalties, fines or expenses, whether
or not arising out of third party claims (including interest, penalties, reasonable legal, consulting
and other professional fees and expenses and all amounts paid in the investigation, defense or
settlement of any of the foregoing), and any Claim Expenses related thereto, arising from a
Breach of an Insured Representation or from a Third-Party Claim..." Further, Loss shall be
determined without regard to any Limitation Provisions or to the Materiality Qualifiers. The
Policy defines Claim Expenses, in part, at Section 1.F. as "fees, costs and expenses (including
attorney's, other professionals', consultants', and experts' fees, costs, disbursements, expenses and
other charges and premiums for any appeal bond, attachment bond or other similar bond, but
without any obligation to apply for or furnish any such bond) actually incurred by the Insured in
the investigation, mitigation, adjustment, negotiation, settlement, defense or appeal of a Breach
or Third Party Claim or potential Third Party Claim..."

Based upon the findings and conclusions of Alvarez & Marsal, the Insurers recognize that
the Claim implicates a Breach of Section 3.7(a) of the Purchase Agreement which provides:

Section 3.7 of the Disclosure Schedules includes copies of (i) the audited
consolidated balance sheets of WP-Paris Acquisition Corp. ("Acquisition") and its
Subsidiaries as of December 31, 2017, December 31, 2016 and December 31, 2015,
and the related audited consolidated statements of income and cash flows of
Acquisition and its Subsidiaries (the "Audited Financial Statements"), (ii) the
unaudited consolidated balance sheet of Acquisition and its Subsidiaries as of
March 1, 2018 and June 30, 2018 and the related unaudited consolidated statements
of income and cash flows of Acquisition and its Subsidiaries (the "Interim Financial
Statements" and, collectively with the Audited Financial Statements, the "Financial
Statements"). Except as described in the notes thereto, the Financial Statements
were derived from the books and records of Acquisition and its Subsidiaries and
have been prepared in accordance with GAAP, consistently applied, and fairly
presented, in all material respects, the consolidated financial condition and results
of operations and cash flows of Acquisition and its Subsidiaries as of the dates
thereof or the periods then ended (subject, in the case of the Interim Financial
Statements, to the absence of footnote disclosures and normal and recurring
adjustments).

We recognize that the Insured has potential coverage for Claims Expenses in an amount up
to $373,408 in connection with the Breach subject to validation of the those amounts.

As a result of our investigation into this Claim and Alvarez & Marsal's analysis, the
Insurers are willing to recognize a Loss in the amount of $3,649,755 (net of the Retention of
$4,200,000). In addition, the Insurers are willing to recognize an additional Loss up to
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$373,408 in Claim Expenses. The following table provides a breakdown of the above-mentioned
Loss calculation:

Kti Total
Original Claimed Credit Memos 2,985,899 $ 1,804,822 $ 4,790,722
Additional Claimed Credit Memos 1,145,265 $ 21,170 $ 1,166,435

Total Claimed Credit Memos 5 4,131,165 5 1,825,992 $ 5,957,157

Errors - Original Claim $ (325,768) 11 (153,874) $ (479,642)
Errors - Additional Claim $ (6,084) $ - $ (6,084)

Less: Total Errors 5 (331,851) $ (153,874) $ (485,725)

Unsampled CMs $ 36,318 $ 78,476
Error Rate 26% 17%

Less: Discount on Unsampled CMs $ (9,502) $ (13,152) $ (22,655)

Less: CMs Double Counted 5 (29,674) $ - $ (29,674)

Less: One-Time Items $ - $ (334,742) $ (334,742)

Subtotal: Supported Credit Memos 3,760,137 $ 1,324,225 $ 5,084,362

Trade Allowance Reserve 0)6/30/2018 (1,337,487) (1,856,510) (3,193,997)
Under / (Over) Accrued 2,422,649 $ (532,285) $ 1,890,364

Less: Pre-TTM Trade Allowance Expense
(1,229,606) $ - $ (1,229,606)

Included in TTM EBITDA

Total Modified Recurring EBITDA Loss 1,193,043 $ (532,285) $ 660,758

Multiplied By: Claimed Multiple 13.66

Total Modified Loss 5 9,025,959

Plus: One-Time Items 334,742 $ 334,742

Subtotal: Modified Loss 9,360,700

Less: Est. Net Working Capital Adjustment (1,510,946)

l'Otals1)10,.
Does no( include application ql anmmil le

CONCLUSION

The Insurers are willing to recognize a Loss in the amount of $3,649,755 (net of the
Retention) plus an additional amount up to $373,408 in documented and validated Claim
Expenses to resolve this matter. The Insurers reserve all rights under the Policy and at law to
deny or limit coverage or rescind the Policy on any applicable basis, including but not limited to
any terms, conditions, exclusions, endorsements, and provisions of the Policy and any
representations, statements, declarations, or omissions made in connection with the Policy,
including but not limited any application for insurance and any representations, statements,
declarations or omissions made in connection with the No Claims Declarations. The Insurers
further note that its investigation of this matter is ongoing, and is subject to a full and complete
reservation of all rights, including the right to supplement this or other coverage positions as
circumstances warrant. Neither this letter, nor any actions by the Insurers, or their agents or
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attorneys, shall constitute or be deemed a waiver of any right or defense available under the Policy
or applicable law.

The foregoing coverage position is based upon the information available to the Insurers at
this time. If you have any additional information which may bear on the Insurers' insurance
determination, we ask that you relay it to us. If you have any questions concerning the coverage
available under the Policy or the matters raised in this letter, please do not hesitate to contact me.

Sincerely,

712i4- 7-Ka
Robert A. McCall

cc: Steven Anderson (stevenanderson0Thluechinunderwriting.com)
Benjamin Welch (benwelch@blucchipunderwriting.com)
Vincent E. Morgan (vince.morgan(dThracewell.com)
Andrew Nguyen (anguyencayellowwoodnartners.corn)
Stacey Hammer, Lockton Companies, LLC (SHammerOlockton.com)
Renee Szalkowski, Lockton Companies, LLC (RSzalkowski@lockton.com)
Johnnye Dennis, Lockton Companies, LLC (idennis(a)lockton.com)
Kevin Gunya, Lockton Companies, LLC (KGunva(i.dockton.com)

1 6455-205619
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ARGUED MAY 23, 2017 — DECIDED AUGUST 31, 2017 
____________________ 

Before BAUER, EASTERBROOK, and RIPPLE, Circuit Judges. 

EASTERBROOK, Circuit Judge. Between 2006 and 2012 
Packerland Whey Products, Inc., deceived at least one of its 
customers about the protein content of a product called 
Whey Protein Concentrate. Whey, the watery part of milk 
that remains after the removal of curds, is rich in protein. 
Removing whey’s nonprotein components generates a con-
centrate that can be used in other products. Land O’Lakes, 
Inc., purchased Packerland’s protein concentrate for use in 
making foods for calves and other young animals. 

Buyers pay for protein. They infer protein levels from 
measuring nitrogen using the Kjeldahl method. This indirect 
measure invites adulteration: a seller could add another ni-
trogen-rich substance and so produce higher scores. Adul-
teration adds to profits as long as the substitute source of ni-
trogen is cheaper than whey. Urea, normally used to make 
fertilizer, is such a substance. Daniel J. Ratajczak, Jr., Scott A. 
Ratajczak, and Angela Ratajczak, who collectively owned 
and controlled Packerland, started adding urea to its protein 
concentrate in 2006. Land O’Lakes suspected that the con-
centrate was high in nonprotein nitrogen but could not learn 
why, in part because the Ratajczaks cooked up excuses that 
Land O’Lakes accepted. Land O’Lakes kept buying Packer-
land’s protein concentrate, and none of its own customers 
complained. (In the levels Packerland added to the concen-
trate, animal-grade urea is safe to eat.) 

The Ratajczaks sold Packerland in May 2012 to Packer-
land Whey Intermediary Holding Co., which kept them on 
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as employees—and they kept on adding urea. In November 
or December 2012 the buyer learned what was going on. The 
Ratajczaks were soon out of jobs, and litigation began. The 
buyer threatened suit against the Ratajczaks. They settled for 
about $10 million in December 2012, before the buyer filed a 
complaint. Land O’Lakes stopped buying Packerland’s 
product and asserted three claims in federal court: breach of 
contract, fraud, and violation of the Racketeer Influenced 
and Corrupt Organizations Act. Each of these claims has 
bred ancillary insurance litigation. Packerland’s insurers re-
fused to defend or indemnify it or the Ratajczaks in the Land 
O’Lakes suit; the Ratajczaks’ personal insurer refused to in-
demnify them for their settlement with Packerland’s buyer. 

The district court dismissed Land O’Lakes’s suit and 
ruled in favor of the insurers. Ratajczak v. Beazley Solutions 
Ltd., 2016 U.S. Dist. LEXIS 189240 (E.D. Wis. Aug. 17, 2016); 
Land O’Lakes, Inc. v. Ratajczak, 2016 U.S. Dist. LEXIS 186706 
(E.D. Wis. Aug. 24, 2016). We have three appeals: (1) Land 
O’Lakes contends that it is entitled to treble damages under 
RICO and a state-law counterpart (which we do not mention 
again); (2) the Ratajczaks contend that Packerland’s insurers 
had to defend and indemnify them in Land O’Lakes’s suit; 
(3) the Ratajczaks maintain that their own insurer must in-
demnify them for much of what they paid to Packerland’s 
buyer in settlement. We tackle the subjects in that order. 

1. At its outset Land O’Lakes’s suit had three claims: 
breach of contract, fraud, and treble damages under 18 
U.S.C. §1964, RICO’s civil remedies provision. The strongest 
of these was breach of contract. Land O’Lakes would have 
been entitled to the difference between the price it paid and 
the market value of the product Packerland delivered. But 
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the breach-of-contract claim was settled and the fraud claim 
has been abandoned on appeal, leaving only the RICO claim. 
The district court granted summary judgment to the 
Ratajczaks because Land O’Lakes failed to produce evidence 
of injury. RICO gives plaintiffs the benefit of the doubt in 
showing loss, see, e.g., Carter v. Berger, 777 F.2d 1173 (7th Cir. 
1985), but the district court thought that there is no doubt 
that could be resolved in Land O’Lakes’s favor. 

Consider how a firm in Land O’Lakes’s position might 
show loss. (For this purpose we disregard the contract theo-
ry mentioned above, which Land O’Lakes does not invoke 
with respect to the RICO claim.) Land O’Lakes might con-
tend, for example, that its own customers paid less for an 
inferior product made using the adulterated concentrate. It 
might contend that its customers paid the same per pound 
but bought less. It might contend that its business rivals 
raised their own prices between 2006 and 2012, but that 
Land O’Lakes could not do so because its customers thought 
its baby-animal feed inferior to that of the rivals. It might 
contend that it has been sued by its customers for selling 
adulterated animal feed and has incurred costs as a result. It 
might contend that some customers have threatened suit 
and that it is likely to incur future costs of defense. It might 
contend that, although none of its customers has threatened 
suit, one or more of them is likely to sue unless it offers some 
(expensive) inducement not to do so. It might contend that it 
recalled batches of animal feed that contained Packerland’s 
adulterated protein concentrate and replaced them with 
good product at its own expense. It might contend that it in-
curred extra costs of testing Packerland’s product in an effort 
to detect the source of the suspiciously high nonprotein ni-
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trogen. From this extensive menu, Land O’Lakes chose: none 
of the above. 

Land O’Lakes tells us that it did incur some extra testing 
costs but concedes that they cannot be quantified. It also 
notes that the statute of limitations in Wisconsin is still open 
on potential claims by the customers of animal feed that in-
cluded Packerland’s adulterated protein concentrate. That’s 
true enough, but without any way to estimate the likelihood 
of such a claim, or the cost if one should be made, damages 
would be speculative. 

There is a market in retroactive insurance. Once a casual-
ty has occurred, people can buy policies that cover the cost 
of defending (and if necessary settling or paying) any future 
claims arising from that casualty. Retroactive insurance 
spreads the risk of outcomes’ variability should claims be 
made. Land O’Lakes might have bought such a policy but 
did not, nor did it ask for a price quote. The price of a retro-
active policy might help quantify potential loss. But all Land 
O’Lakes offered to the district court, or us, is lawyers’ talk, 
which is not an adequate way to estimate the existence, let 
alone the size, of injury. And since treble zero is still zero, 
Land O’Lakes was doomed to lose its RICO claim. 

2. Packerland had several insurance policies, under 
which the Ratajczaks were additional insureds. The insurers 
all refused to defend or indemnify them. Their request for a 
declaratory judgment gave several reasons, two of which the 
district court accepted, but we need mention only one. All of 
the policies base coverage on an “occurrence,” and each de-
fines that word this way: “an accident, including continuous 
or repeated exposure to substantially the same general 
harmful conditions.” Adulteration of a product is deliberate, 
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not accidental. The Ratajczaks observe that the fraud claim 
in the Land O’Lakes complaint says that some of Packer-
land’s statements (those designed to lull Land O’Lakes into 
continuing to buy) may have been reckless if they were not 
deliberately false, but this does not move any of the underly-
ing conduct (or its effects) into the “accident” category. 

Wisconsin recognizes that deliberate conduct can have ac-
cidental effects that are covered by policies using the defini-
tion we have quoted. See Liebovich v. Minnesota Insurance Co., 
2008 WI 75 ¶52. Think of speeding: the driver intends to go 
80 miles an hour but does not intend to plow into another 
car, and so a collision still may be called an “accident.” But 
adulteration of a commercial product is not in that category. 
Packerland set out to fool Land O’Lakes into paying for 
more protein than its product contained. It achieved exactly 
that. Neither the behavior nor the consequence can be called 
an accident. See, e.g., Stuart v. Weisflog’s Showroom Gallery, 
Inc., 2008 WI 86; Everson v. Lorenz, 2005 WI 51. 

3. Before selling Packerland, the Ratajczaks purchased a 
policy of insurance promising to indemnify them for loss 
caused by breach of warranties made to the buyer. The poli-
cy, issued by Beazley Solutions, does not cover fraud but 
does cover damages for breach of contract. The contract of 
sale provided that a breach of warranty could come in two 
forms. One was a false statement in a Fundamental Repre-
sentation—a list of specific representations made by Packer-
land on which the buyer relied. The other was a false state-
ment not included among the Fundamental Representations. 
The contract set a cap of $1.5 million in damages for a false 
statement in the latter category. Beazley’s policy had a limit 
of $10 million with a $1.5 million deductible (called a self-
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insured retention). Beazley contended, and the district court 
found, that, if there was a nonfraudulent breach of warranty, 
the false statement was not among the Fundamental Repre-
sentations, so contractual damages were capped at $1.5 mil-
lion. As that matched the deductible, Beazley had no need to 
indemnify the Ratajczaks. 

Insurance coverage usually depends on the nature of the 
victims’ claims, and the draft complaint that the buyer 
showed to the Ratajczaks did not specify a falsehood in one 
of the Fundamental Representations. Instead it accused 
Packerland and the Ratajczaks of fraudulently concealing the 
adulteration and the fact that Packerland’s profits had been 
artificially inflated, which could not continue because the 
truth was bound to emerge. The Ratajczaks insist that the 
buyer’s complaint implies accusations that could have come 
under a Fundamental Representation, such as warranty 3.3 
about the accuracy of Packerland’s books and records. The 
draft complaint does not mention that representation, but 
the Ratajczaks remind us that in federal civil procedure 
complaints are liberally interpreted, so that to the extent the 
document is ambiguous resolution is handled through mo-
tions for more definite statements, motions for summary 
judgment, and briefs. So far, so good. Their problem is that 
there was no complaint, and Fed. R. Civ. P. 8 never came in-
to play. The buyer threatened litigation but did not file a suit; 
the Ratajczaks settled to avoid suit. There was nothing that 
could be liberally construed in their favor vis-à-vis Beazley. 

What the draft complaint did harp on is fraud, including 
fraudulent statements and omissions of material facts (such 
as the adulteration) necessary to make the statements not 
misleading. Fraudulent statements are outside Beazley’s pol-
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icy altogether. True enough, some of the draft complaint’s 
language might be understood to specify negligent mis-
statements, such as some of the lulling statements the 
Ratajczaks used to prevent Land O’Lakes from looking too 
closely for the source of nonprotein nitrogen, but even if this 
gets past the policy’s fraud exclusion it does not get past the 
contract’s $1.5 million damages cap for breach of any war-
ranty other than a Fundamental Representation. 

The Ratajczaks ask rhetorically why they would settle for 
$10 million if their contractual liability was capped at $1.5 
million, but there is a ready answer: there was no contractual 
cap on liability for fraud. And the fact of settlement is itself a 
problem for the Ratajczaks. Beazley’s policy provides that it 
is not bound by settlements that it did not approve. Beazley 
not only didn’t approve the settlement but also was not noti-
fied of the claim until the settlement talks were almost done. 
The Ratajczaks insist that Beazley can’t prove prejudice from 
the delay—how could one prove that a different sequence of 
events, or more time to think things over, investigate, and 
make suggestions, would have produced a different out-
come?—but the policy does not demand that Beazley prove 
prejudice. The approval requirement is absolute. 

This situation shows why. Beazley received notice of the 
claim less than a week before the settlement was concluded. 
To be precise, the Ratajczaks notified Beazley after the close 
of business on December 24, 2012, and signed the settlement 
on December 28. That was two business days’ notice. It may 
take an insurer longer just to find the policy and send it to 
adjusters or analysts to begin an evaluation. It would require 
time after that to study a proposed settlement and make 
suggestions, time that the Ratajczaks did not allow. After re-
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ceiving notice, Beazley swiftly asked the Ratajczaks for more 
information about the adulteration and the proposed settle-
ment; they closed on the settlement before replying. That 
haste prevented Beazley from trying to allocate potential loss 
among three categories: loss attributable to fraud (not cov-
ered), loss attributable to nonfraudulent breach of a nonspe-
cific warranty (capped at $1.5 million), and loss attributable 
to nonfraudulent breach of a Fundamental Representation 
(covered to the policy limit). By cutting Beazley out of the 
negotiations, the Ratajczaks prevented it from taking steps 
vital for self-protection. 

The Ratajczaks’ riposte is that Wisconsin law applies a 
prejudice requirement even if the policy does not. Gerrard 
Realty Corp. v. American States Insurance Co., 89 Wis. 2d 130, 
146–47 (1979). Prejudice might be presumed (which would 
make sense here), but the Ratajczaks maintain that a pre-
sumption is not enough. Indeed, the Ratajczaks maintain 
that Wisconsin law forbids clauses that give insurers author-
ity to reject settlements, if they have received notice of the 
negotiations. They rely on International Flavors & Fragrances 
v. Valley Forge Insurance Co., 2007 WI App 187. 

That may or may not be a correct statement of Wisconsin 
law, but the controlling law is New York’s. The policy pro-
vides for the application of New York law. This was a multi-
jurisdictional business transaction. Beazley is based in the 
United Kingdom. Its adjuster for U.S. claims is located in 
New York. It is understandable that Beazley prefers to des-
ignate one state’s law for all of its business in this nation; it 
can become familiar with New York law more easily than it 
can master (and price) the intricacies of many states’ insur-
ance laws. The Ratajczaks are sophisticated business people 
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and entered this transaction with eyes open; they cannot es-
cape the choice-of-law clause in this policy. New York per-
mits insurers to insist on having control of settlements. Vigi-
lant Insurance Co. v. Bear Stearns Cos., 10 N.Y.3d 170, 177–78 
(2008). So the Ratajczaks lose for two reasons: the deductible 
offsets the maximum damages for breach of a general war-
ranty, and they settled without Beazley’s consent. 

Other arguments have been considered but do not re-
quire discussion. 

AFFIRMED 
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 Defendant PartnerRe Ireland Insurance DAC (“PartnerRe”) submits this memorandum of 

law in support of its motion to dismiss pursuant to CPLR 3211(a)(1) and 3211(a)(7).   

INTRODUCTION 

This case arises from the purchase by Plaintiff WPP Group USA, Inc. (“WPP”) of a 

digital marketing company called Triad Retail Media (“Triad”) from two private equity firms, 

RB/TDM Investors, LLC (“Rockbridge”) and Falcon Strategic Partners IV, LP (“Falcon”), as 

well as then-current and former executives of Triad, for approximately $300 million.  The 

acquisition obviously did not go according to WPP’s plan.  WPP now seeks to recoup 

compensation for its own poor business decision from the sellers as well as from Defendant 

PartnerRe, which issued a representations and warranties insurance policy in connection with the 

acquisition. 

WPP does not allege that any data concerning actual financial performance was ever 

misrepresented or withheld.  WPP’s claim centers on projections of future financial performance 

annexed to the “Purchase Agreement” that governed the acquisition.1  Triad represented these 

projections were made in good faith at that time, but disclaimed any warranty that they would 

prove to be accurate predictions of the future.  In other words, the parties acknowledged and 

agreed that while hindsight may be 20/20, foresight is not.  Undeterred, WPP now seeks to 

obtain through litigation a benefit that it did not obtain (and never could have obtained) through 

contract:  namely, a guarantee that forward-looking financial projections would prove to be 

accurate and immutable from execution of the Purchase Agreement until closing. 

 
1 WPP has previously filed at least one litigation against an acquisition target based on 

allegations that the target did not provide near-term projections “in good faith” (allegations 
premised on a similar representation in the parties’ agreement).  See Current Med. Directions, 
LLC v Salomone, 26 Misc. 3d 1229(A), 2010 WL 724686, at *8 (Sup. Ct. N.Y. Cnty. Feb. 2, 
2010).    
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PartnerRe joins the other Defendants’ argument that WPP’s construction of the Purchase 

Agreement contradicts its plain and unambiguous terms.  Triad did not warrant that its 

projections would prove accurate.  Nor did it commit to refreshing them in advance of closing.  It 

warranted only that they were made in good faith and consistent with past practice at the time the 

Purchase Agreement was executed.  Evidence of the parties’ course of performance further 

reinforces the Purchase Agreement’s plain language.  Some of this evidence is available for the 

Court’s consideration on this motion because WPP’s own allegations implicate it; more was 

uncovered by PartnerRe during its thorough investigation of WPP’s insurance claim.  

Even assuming hypothetically that WPP’s interpretation of the Purchase Agreement were 

correct, however, this interpretation is self-defeating because it implies that WPP’s insurance 

claim falls under two exclusions in the representations and warranties policy.  In its effort to 

twist the Purchase Agreement into support for its claims, WPP has alleged itself straight into two 

exclusions from insurance coverage.  Having tried to seize both horns of a dilemma, WPP has 

failed to gain hold of either.  The Court should dismiss the First Cause of Action against 

PartnerRe with prejudice. 

BACKGROUND 

As alleged in the Complaint, WPP entered into an agreement known as the “Unit 

Purchase Agreement” or “Purchase Agreement” with Triad’s owners and certain of its senior 

officers on October 12, 2016.  (Dkt. 1 (“Compl.”) ¶¶ 1-2.)  The deal closed approximately five 

weeks later, on November 17, 2016.  (Id. ¶ 2.)  WPP’s claims turn on representations and 

warranties made by the “Company Group” of Triad-affiliated entities.  (Id. ¶ 43; see also Ex. 1, 

Purchase Agreement, at p. 1 (preamble) & p. 3 (definition of “Company Group.”).2  The 

 
2 References in this brief in the form “Ex. __” are exhibits to the Affirmation of Amos 
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representations at issue are at Sections 5.5(C) and 5.23(A) of the Purchase Agreement, both of 

which reference attached schedules containing projections of future financial performance.  (See 

Compl. ¶¶ 121-27, 179-85; Ex. 1, Purchase Agreement §§ 5.5(C), 5.23; Ex. 2, Exhibit 5.5(C); 

Ex. 3, Schedule 5.23.)  As is typical and characteristic of financial projections, both sets of 

projections contain “actual” performance figures up to the point such data was available at the 

time they were prepared, together with forecasted performance figures for the period beginning 

where the “actual” figures end and extending into the future.  On both schedules, the actual 

figures available go only through August 2016.  Schedule 5.5(C) references “ACTUAL” figures 

for January 2016 through August 2016 and references “FORECAST” figures for September 

2016 through December 2016.  (See Ex. 2, Exhibit 5.5(C).)  Similarly, Schedule 5.23 references 

actual “Gross Revenue” figures for each “Retail Partner” for “9/2015—8/2016” and then 

references “Estimated Gross Revenue” for the full 2016 year.  (See Ex. 3, Schedule 5.23.)  

Schedule 5.5(C) is dated “10/10/2016” on each page.  It provides more granular month-by-month 

backup for the summary figures for 2016 performance-to-date in Schedule 5.23(A). 

Thus both Schedules on their face show projections specific to the time when actual 

performance figures were available only through August 2016, making the end of August 2016 

the dividing line between actual figures and projected (or “forecast” or “estimated”) figures.  The 

Purchase Agreement cautions, with respect to both sets of projections, that there is no warranty 

that they “will prove to be accurate,” but rather that they “were made in good faith and consistent 

with past practice.”  (Ex. 1, Purchase Agreement §§ 5.5(C) & 5.23(A).)   

Notwithstanding the facts (1) that projections are by definition predictions of the future 

and therefore specific to only one particular point in time, (2) that the projections at issue 

 
Friedland, filed herewith. 

FILED: NEW YORK COUNTY CLERK 01/16/2020 08:44 PM INDEX NO. 656825/2019

NYSCEF DOC. NO. 40 RECEIVED NYSCEF: 01/16/2020

6 of 18



 

4 
 

explicitly distinguished “actual” monthly performance figures through August 2016 with 

“forecast” or “estimated” figures thereafter, and (3) that the Purchase Agreement cautioned there 

was no warranty these projections would prove to be accurate, WPP asserts that the Purchase 

Agreement represented and warrantied that these projections were made in good faith at both of 

two points separated by more than a full month:  first when the Purchase Agreement was 

executed on October 12, 2016, and then again when the Closing took place on November 17, 

2016.  (Compl. ¶ 9.)  As WPP would have it, simply by proceeding to Closing, the Company 

Group represented then that five-week-old projections remained 100% current and that no 

additional information had become available in the interim that would merit any change. 

The Complaint attempts to justify this reading of the Purchase Agreement with a 

strategically selective quotation.  It alleges that “[t]he Company Group made those 

representations and warranties ‘as of the date of this Agreement and as of the Closing.’”  

(Compl. ¶ 44 (quoting Purchase Agreement Art. 5) (emphasis added in Complaint); see also id. 

¶ 121.)  The complete sentence in the Purchase Agreement, however, states:  “Except as 

otherwise indicated on the Schedules, each member of the Company Group makes the 

representations and warranties set forth in this ARTICLE 5 as of the date of this Agreement and 

as of the Closing[.]”  (Ex. 1, Purchase Agreement Art. 5, at p. 40 (emphasis added).)  

Next, the Complaint alleges that the Company Group breached a covenant to update 

Schedules 5.5(C) and 5.23(A).  (See Compl. ¶¶ 128-36.)  The relevant provision is Section 

7.5(B) of the Purchase Agreement, which states:  “From the date hereof until the Closing Date, 

the Company Group and Sellers’ Representative shall promptly disclose to Buyer in writing, 

specifically referencing this Section 7.5(B), any material variances from the representations and 

warranties contained in ARTICLE 4 and ARTICLE 5, as applicable.”  (Ex. 1, Purchase 
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Agreement § 7.5(B).).  WPP interprets this provision to mean that if, at any time between 

execution of the Purchase Agreement and Closing the Company Group became aware of 

information that would, if taken into account in refreshed projections, warrant changes from the 

projections in Schedules 5.5(C) and 5.23(A), the Company Group was obligated to issue such 

refreshed projections.  (See Compl. ¶ 128.)  Even as it advances this self-serving reading of the 

Purchase Agreement, WPP does not attempt to explain how it would have made use of such 

refreshed projections had it received them.       

As the Complaint alleges, on October 26, 2016, the Company Group shared with WPP 

updated projections for the remainder of 2016, which forecasted weaker performance than the 

October 12, 2016 projections in Schedules 5.5(C) and 5.23(A).  (See id. ¶ 72.)  Importantly, WPP 

does not and cannot allege that upon receiving these updated projections, any of its 

representatives requested or even suggested that it would be appropriate to update Schedules 

5.5(C) and 5.23(A) with the most current projections.  Nor does the Complaint allege that WPP 

inquired at Closing why these Schedules had not been updated since October 12 to take account 

of the new information that WPP itself alleges it was provided with on October 26.  Nor does the 

Complaint allege that WPP inquired at Closing whether, during the interim five weeks between 

execution and Closing, an additional month’s actual performance figures (i.e., those for 

September 2016) should be incorporated into the projections in Schedules 5.5(C) and 5.23(A) to 

make them current.  Instead, WPP proceeded to Closing without requesting any update to 

Schedules 5.5(C) and 5.23(A).  The Complaint alleges that the Company Group “reaffirmed” its 

prior forecasts at Closing—merely by virtue of the fact that it proceeded to close and did not, 

either before or at Closing, refresh the then-five-week-old projections annexed to the Purchase 

Agreement.  (Id. ¶ 79.) 
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The Complaint asserts claims against a selected collection of former owners and officers 

of Triad (the “Seller Defendants”).  WPP’s chosen Seller Defendants notably omit Sherry Smith, 

despite the fact that she is among the “Core Management Team” that offered certain 

indemnifications to WPP.  (Ex. 1, Purchase Agreement p. 1 (preamble) & § 11.2.)  WPP 

promoted Ms. Smith to CEO3—a position she currently holds4—and thus is understandably 

reluctant to charge her with fraud.  WPP has sued only those former owners and officers of Triad 

from whom it may have some hope of extracting a settlement without bringing the hypocrisy of 

its position to the foreground.   

In addition to its claims against the Seller Defendants, WPP has also asserted an 

opportunistic claim against PartnerRe.  As alleged in the Complaint, simultaneous with execution 

of the Purchase Agreement on October 12, 2016, WPP entered into a buyer’s representations and 

warranties insurance policy that was underwritten and issued by VALE Insurance Partners, LLC 

on behalf of PartnerRe (the “Policy”).  (Id. ¶ 64.)  The Policy provided WPP with insurance 

against losses arising from breaches of the representations and warranties in the Purchase 

Agreement, including those in Sections 5.5(C) and 5.23(A), subject to the policy terms.  

(Id. ¶ 66.) 

The Policy contained two specific exclusions based on a distinction between, on the one 

hand, the time at which the Purchase Agreement was executed and the Policy was 

 
3 This promotion was roughly contemporaneous with WPP’s submission of a claim under the 

representation and warranties issued by PartnerRe, described below.  Compare Triad Retail 
Media Names Sherry Smith as New CEO, BusinessWire (Sept. 25, 2017), 
https://www.businesswire.com/news/home/20170925006022/en/Triad-Retail-Media-Names-
Sherry-Smith-New (announcing Sherry Smith’s appointment as CEO, effective Sept. 25, 2017), 
with Compl. ¶ 184 (claim filed by WPP with PartnerRe on Nov. 16, 2017).  

4 See About Us, Triad, https://www.triadretail.com/about-us. (last visited Jan. 15, 2020) 
(listing Sherry Smith as “Chief Executive Officer”). 
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simultaneously issued, and on the other hand, the subsequent “Interim Period” between 

execution of the Purchase Agreement and Closing.  First, the Policy excluded any “Loss” to the 

extent it arose out of an “Interim Breach,” defined as a breach of representations and warranties 

with respect to which “the facts, events or conditions that caused such Breach to exist first 

occurred during the Interim Period.”  (Ex. 4, Policy §§ II.C (definition of “Breach”); II.Q 

(definition of “Interim Breach”); II.R (definition of “Interim Period”); II.T (definition of “Loss”); 

III.A.(b) (policy exclusion for “Interim Breach”).).  This exclusion is hereinafter referenced as 

the “Interim Breach Exclusion.”  Second, the Policy excluded any Loss arising out of the 

indemnity in the Purchase Agreement for “any breach of or failure by any member of the 

Company Group to comply with or perform any covenant or obligation of such member of the 

Company Group set forth [in the Purchase Agreement] on or before the Closing.”  (Id. § III.B 

(exclusion for Loss arising out of indemnities including Purchase Agreement § 11.2(A)(2)); Ex. 

1, Purchase Agreement § 11.2(A)(2).).  This exclusion is hereinafter referenced as the “Covenant 

Breach Exclusion.”   

As alleged in the Complaint, WPP notified PartnerRe of its claim for an alleged “Loss” 

under the Policy on November 16, 2017.  (Compl. ¶ 184.)  PartnerRe investigated the claim, 

including by reviewing documents that WPP produced from Triad’s files in response to 

PartnerRe’s requests.  (Id.)  On May 23, 2019, PartnerRe sent a letter to WPP (through counsel) 

stating its basis for concluding, on the information then available, that WPP had failed to 

establish a claim under the Policy.  (Id. ¶ 185; see also Ex. 5, Claim Denial Letter.)  PartnerRe’s 

letter explained in detail that the terms of the Purchase Agreement foreclosed WPP’s claim 

because the Company Group had represented only that Schedules 5.5(C) and 5.23(A) were made 

in good faith as of October 12, 2016, when the Purchase Agreement was executed.  (Ex. 5, Claim 
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Denial Letter, at 10-14.)  PartnerRe cited extrinsic evidence that reinforced its interpretation of 

the plain terms of the Purchase Agreement (id. at 14-16), as well as evidence undercutting the 

validity of WPP’s claim on other grounds (id. at 16-34)—which evidence PartnerRe would 

present at summary judgment and/or trial in the event the Court found an ambiguity in the 

interpretation of the Purchase Agreement and this case proceeds past the Motion to Dismiss 

stage.   

PartnerRe further concluded that even on the hypothetical assumption that WPP were 

correct in asserting that the Purchase Agreement imposed an obligation on the Company Group 

to refresh the projections in Schedules 5.5(C) and 5.23(A) in between execution of the Purchase 

Agreement and Closing, any Loss resulting from a failure to comply with this purported 

obligation would necessarily fall under the Interim Breach Exclusion and the Covenant Breach 

Exclusion.  (Id. at 34-35.) 

The Complaint asserts one claim against PartnerRe for breach of contract.  It offers only 

the conclusory allegation that “[n]one of the exclusions of coverage under the VALE/PartnerRe 

Policy are applicable,” with no effort to advance a coherent theory that would reconcile its result-

driven interpretations of the Purchase Agreement and the Policy.  (Id. ¶ 183.) 

LEGAL STANDARD 

CPLR 3211(a)(7) requires “[d]ismissal of [a] complaint . . . if the plaintiff fails to assert 

facts in support of an element of the claim, or if the factual allegations and inferences to be 

drawn from them do not allow for an enforceable right of recovery.”  Connaughton v. Chipotle 

Mexican Grill, Inc., 29 N.Y.3d 137, 142 (2017).  While the Court generally accepts the 

Complaint’s allegations as true for purposes of deciding the motion only, “allegations consisting 

of bare legal conclusions as well as factual claims flatly contradicted by documentary evidence 

are not entitled to any such consideration.”  Maas v. Cornell Univ., 94 N.Y.2d 87, 91 (1999).   
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When, pursuant to CPLR 3211(a)(1), documentary evidence is submitted by a defendant, 

“the standard morph[s] from whether [the plaintiff] stated a cause of action to whether [it has] 

one.”  Kaplan v. Conway & Conway, 173 A.D.3d 452, 453 (1st Dep’t 2019).5  “In order for 

evidence submitted under a CPLR 3211(a)(1) motion to qualify as ‘documentary evidence,’ it 

must be ‘unambiguous, authentic, and undeniable.’”  Mehrhof v. Monroe-Woodbury Cent. Sch. 

Dist., 168 A.D.3d 713, 715 (2d Dep’t 2019) (quoting Cives Corp. v. George A. Fuller Co., Inc., 

97 A.D.3d 713, 714 (2d Dep’t 2012)).  “[I]t is clear that judicial records, as well as documents 

reflecting out-of-court transactions such as mortgages, deeds, contracts, and any other papers, the 

contents of which are ‘essentially undeniable,’ would qualify as ‘documentary evidence’ in the 

proper case.”  Id. (quoting Fontanetta v. John Doe 1, 73 A.D.3d 78, 84–85 (2d Dep’t 2010)).  If 

“the documentary evidence submitted ‘conclusively establishes a defense to the asserted claims 

as a matter of law,’” then dismissal is appropriate.  Scott v. Bell Atl. Corp., 282 A.D.2d 180, 183 

(1st Dep’t 2001) (citations omitted). 

When the terms of an insurance policy foreclose a plaintiff’s claim, the policy is 

documentary evidence upon which the court may award judgment under CPLR 3211(a)(1).  See 

Calhoun v. Midrox Ins. Co., 165 A.D.3d 1450, 1452 (3d Dep’t 2018) (“[A]s the insurance policy 

conclusively disposes of plaintiffs’ claim, defendant’s motion to dismiss pursuant to CPLR 

3211(a)(1) should have been granted and the complaint dismissed.” (citations omitted)). 

 
5 In particular, under either CPLR 3211(a)(1) or CPLR 3211(a)(7), a Court may consider 

documents that are incorporated by reference in a complaint, whether or not they are attached as 
exhibits.  Deer Consumer Prods., Inc. v. Little, 32 Misc. 3d 1243(A), 2011 WL 4346674, at *4 
(Sup. Ct. N.Y. Cnty. Aug. 31, 2011) (“[I]t is undisputed that the Court, on a CPLR 3211(1) or (7) 
dismissal motion, may consider documents referred to in a Complaint . . . even if the pleading 
fails to attach them.”). 
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ARGUMENT 

I. THE COURT SHOULD DISMISS THE FIRST CAUSE OF ACTION BECAUSE 
THE UNAMBIGUOUS TERMS OF THE PURCHASE AGREEMENT 
FORECLOSE WPP’S CLAIM UNDER THE POLICY 

WPP’s breach of contract claims against all of the Defendants rest on the same untenable 

interpretation of the Purchase Agreement.  PartnerRe joins the Seller Defendants in their 

argument that the Purchase Agreement did not require any update to Schedules 5.5(C) and 

5.23(A) at or prior to Closing and incorporates that argument in its entirety in support of its own 

Motion to Dismiss.  (Seller Defendants’ MOL at B.1-2.).  In brief, Schedules 5.5(C) and 5.23(A) 

were, on their face, projections made as of October 12, 2016, at a time when actual monthly 

figures were available only through August 2016.  The Company Group did not agree to refresh 

these projections in between execution of the Purchase Agreement and Closing.  It did not 

represent that these projections remained the most current projection at Closing, more than five 

weeks later.  The Company Group represented only that these projections were made in good 

faith as of October 12, 2016.  The Complaint does not question the truth of that representation, 

properly construed.  The Complaint’s failure to allege a breach of any representation or warranty 

that the Defendants actually made under the Purchase Agreement is equally fatal to WPP’s 

breach of contract claims against PartnerRe and against the Seller Defendants. 

PartnerRe notes in addition that its claim investigation uncovered strong extrinsic 

evidence supporting the interpretation of the Purchase Agreement that all Defendants 

unanimously endorse.  PartnerRe’s Claim Denial letter explains this evidence in detail.  (Ex. 5, 

Claim Denial Letter, at 14-16.).  Some of this evidence is available to the Court on this Motion 

because WPP’s own allegations invoke it.  (See Compl. ¶¶ 21, 185.)  Specifically, WPP alleges 

(and thus admits) that it was provided with new projections on October 26, 2016, which were 

more pessimistic than the October 12, 2016 projections.  (Id. ¶ 72.)  PartnerRe joins the argument 
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advanced by the Seller Defendants in their motion (at B.2) that the fact that WPP did not request 

any update to the Schedules 5.5(C) and 5.23(A) at or prior to Closing is strong course of 

performance evidence that the Purchase Agreement did not in fact require any such update and 

that the Company Group did not represent at Closing that the five-week-old projections in these 

Schedules remained current.6      

In the event the Court were to find any ambiguity in the interpretation of the Purchase 

Agreement and this case were to proceed past a Motion to Dismiss, additional extrinsic evidence 

will add to the support for Defendants’ interpretation of the Purchase Agreement.  PartnerRe 

submits, however, that the facts alleged in the Complaint and the documentary evidence offered 

in support of this Motion are alone sufficient to warrant dismissal of WPP’s claim.  See In re 

Buffalo Sch. Renovation Program, 54 Misc. 3d 1204(A), 2016 WL 7638485, at *5-7 (N.Y. Sup. 

Ct. Erie Cnty. Dec. 8, 2016) (dismissing breach-of-contract claim based on “course of 

performance” that “confirm[ed] the ‘plain language of the agreement’”). 

 
6 See Fed. Ins. Co. v. Ams. Ins. Co., 258 A.D.2d 39, 44 (1st Dep’t 1999) (“[T]he parties’ 

course of performance under the contract is considered to be the ‘most persuasive evidence of 
the agreed intention of the parties.’” (quoting Webster’s Red Seal Publ’ns, Inc. v. Gilbertson 
World-Wide Publ’ns, Inc., 67 A.D.2d 339, 341 (1st Dep’t 1979))); T.L.C. W., LLC v. Fashion 
Outlets of Niagara, LLC, 60 A.D.3d 1422, 1424 (4th Dep’t 2009) (relying on the parties’ 
“conduct after the contract is formed”); Restatement (Second) of Contracts § 202(4) (1981) 
(“Where an agreement involves repeated occasions for performance by either party with 
knowledge of the nature of the performance and opportunity for objection to it by the other, any 
course of performance accepted or acquiesced in without objection is given great weight in the 
interpretation of the agreement.”); U.C.C. §1-303(a) (defining course of performance as “a 
sequence of conduct between the parties to a particular transaction that exists if: (1) the 
agreement of the parties with respect to the transaction involves repeated occasions for 
performance by a party; and (2) the other party, with knowledge of the nature of the performance 
and opportunity for objection to it, accepts the performance or acquiesces in it without 
objection.”). 
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II. THE COURT SHOULD DISMISS THE FIRST CAUSE OF ACTION FOR THE 
ADDITIONAL REASON THAT WPP’S OWN ALLEGATIONS WOULD, IF 
ACCEPTED, IMPLY THAT ITS CLAIM FALLS UNDER POLICY 
EXCLUSIONS 

WPP’s claims rest on misinterpreting the Purchase Agreement to require the Company 

Group to refresh the projections in Schedules 5.5(C) and 5.23(A) based on any new information 

that became available in between execution of the Purchase Agreement and Closing, such that if 

the Company Group did not refresh these projections, it was in fact representing that these 

projections remained current and were made in good faith as of Closing.  PartnerRe joins the 

Seller Defendants in arguing that this interpretation is wrong as a matter of law.  Assuming for 

the sake of argument only that this interpretation were correct, however, it would necessarily 

imply that WPP’s claim falls under the Interim Breach Exclusion and the Covenant Breach 

Exclusion in the Policy. 

The Complaint is transparent about the interpretation of the Purchase Agreement upon 

which its claims rest: 

• The Complaint refers at ¶ 1 to a “covenant to update those projections prior to the 
closing of the sale.” 

• The Complaint alleges at ¶¶ 3-4, in reference to representations regarding the “most 
recent profit projections and current revenue estimates for calendar year 2016,” that 
“the company also covenanted to promptly report to WPP any material variances in 
any of those representations should they arise prior to the Closing and to make any 
necessary updates to its disclosures.” 

• The Complaint alleges at ¶ 15 that “[t]he company did not update its projections to 
WPP prior to the Closing to reflect the company’s actual, good-faith projections as of 
the Closing,” implying that this was contrary to an obligation to make such an update. 

• The Complaint refers at ¶ 16 to a “failure to accurately disclose and update Triad’s 
projected 2016 performance.”  (emphasis added). 

• The Complaint refers at ¶ 56 to a “covenant to update the representations and 
warranties regarding the good-faith 2016 profit projections and revenue estimates 
during the period leading up to the Closing.” 

• The Complaint alleges at ¶ 74 that “[a]t the November 17, 2016 Closing, the 
Company Group did not provide any further updates to the projections that had been 
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disclosed to WPP,” implying that the Company Group breached an obligation to 
provide such “further updates.” 

• The Complaint alleges at ¶ 95 that “the projections shared with WPP remained 
unchanged,” implying that the Company Group should have “changed” the 
projections.   

• The Complaint alleges at ¶ 97 that “[t]he Company Group did not provide updated 
projections to WPP to reflect the precipitous drop in Walmart-related revenue on or 
before the Closing,” implying that the Company Group should have “provided 
updated projections . . . on or before the Closing.” 

• The Complaint alleges at ¶ 124 that “the Company Group did not disclose this 
dramatic decline to WPP, nor did it amend or update the October 26 Forecast to 
incorporate this material change,” implying that the Company Group should have 
“amend[ed] or update[d]” its projections between October 26 and the Closing. 

• The Complaint cites Section 7.5(B) of the Purchase Agreement at ¶ 128 and alleges 
that “this covenant required the Company Group to . . . ‘promptly disclose’ to WPP 
any material changes to those forecasts and estimates that occur[ed] between the 
October 12 signing and the November 17 Closing.” 

• The Complaint alleges at ¶ 129 that as a result of an alleged failure to report updated 
revenue projections to WPP “[a]t the time of the Closing,” “the Company Group 
breached its covenant to WPP.” 

• The Complaint alleges at ¶ 138 that “[b]ecause the Company Group failed to comply 
with the covenant contained in Section 7.5(B) to ‘promptly disclose’ to WPP any 
material changes to the forecasts and estimates set forth in Schedules 5.5(C) and 
5.23(A) and make updates as necessary, its certification under Section 8.2(F)(2) was 
false.” 

• The Complaint alleges at ¶ 155 that Triad executives were responsible for “updates.” 

• The Complaint accuses the Company Group at ¶ 173 of “failing to correct the 
numbers as required by Section 7.5(B).” 

• The Complaint alleges at ¶ 175 that “the true, good-faith profit projections and 
revenue estimates [were] withheld by the company at the time of the Closing.”      

The thread running through all of these allegations is that WPP’s claims are based on the 

following two premises: 

Premise One:  The Company Group purportedly covenanted to update the 
projections in Schedules 5.5(C) and 5.23(A) during the period between execution of 
the Purchase Agreement and Closing based on any new relevant information that 
became available in the interim. 
Premise Two:  The Company Group purportedly breached this covenant by failing to 
update the projections in Schedules 5.5(C) and 5.23(A) during the period between 
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execution of the Purchase Agreement and Closing based on new relevant information 
that became available in the interim.  

 
As already noted, “Premise One” runs afoul of the plain and unambiguous terms of the 

Purchase Agreement.  An additional and independent ground for dismissal of the claim against 

PartnerRe, however, is that the fact WPP’s claims are based on “Premise Two” necessarily 

implies those claims fall under the Interim Breach Exclusion and the Covenant Breach 

Exclusion.  First, to the extent WPP’s claim under the policy is based on an alleged failure to 

update the projections in Schedules 5.5(C) and 5.23(A) during the period between execution of 

the Purchase Agreement and Closing based on new relevant information that became available, 

WPP’s alleged “Loss” arises from an “Interim Breach” because it is a “Breach with respect to 

which . . . the facts, events or conditions that caused such Breach to exist first occurred during 

the Interim Period.”  WPP’s claim therefore falls under the Interim Breach Exclusion.  Second, to 

the extent WPP’s claim under the policy is based on an alleged failure to update the projections 

in Schedules 5.5(C) and 5.23(A) during the period between execution of the Purchase Agreement 

and Closing based on new relevant information that became available in the interim, WPP’s 

alleged “Loss” arises from a “breach of or failure” by Company Group members to “comply 

with or perform” a “covenant or obligation” set forth in the Purchase Agreement “on or before 

the Closing.”  WPP’s claim therefore falls under the Covenant Breach Exclusion. 

As a result of the contortions WPP has gone through in an effort to allege a breach of the 

Purchase Agreement, WPP has alleged itself straight into two policy exclusions.  The fact that 

the Policy terms foreclose WPP’s claim is thus an additional and independent ground for 

dismissal of the claim against PartnerRe.  See Calhoun, 165 A.D.3d at 1452 (“[A]s the insurance 

policy conclusively disposes of plaintiffs’ claim, defendant’s motion to dismiss pursuant to 

CPLR 3211(a)(1) should have been granted and the complaint dismissed.” (citations omitted)); 
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see also Schenectady Int’l Inc. v. Emp’rs Ins. of Wausau, 245 A.D.2d 754, 754–55 (3d Dep’t 

1997) (dismissing insured’s claim on grounds that loss fell within policy exclusion); Moleon v. 

Kreisler Borg Florman Gen. Constr. Co., Inc., 304 A.D.2d 337, 339–40 (1st Dep’t 2003) (same). 

CONCLUSION 

For the foregoing reasons, Defendant PartnerRe respectfully submits that the Court 

should grant its Motion and dismiss the First Cause of Action with prejudice. 

Dated:  January 16, 2020   Respectfully Submitted, 

ROCHE CYRULNIK FREEDMAN LLP 
 
/s/   Amos Friedland         
Edward Normand 
Amos Friedland 
Nathan Holcomb 
Roche Cyrulnik Freedman LLP 
99 Park Avenue, 19th Floor 
New York, New York 10016 
(646) 978-9868 
enormand@rcfllp.com 

  
Counsel for Defendant  
PartnerRe Ireland Insurance DAC 
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