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Overview

• Claim Process

• Overcoming Disputes

• Court Cases Over R&W Insurance Disputes

• Lessons On Policy Drafting

• Conclusion
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Claim Process



Claim Process: Overview

• Conceptually the same as any other claim
• Policyholder submits claim

• Insurer evaluates it

• Insurer (hopefully) issues payment

• In practice it’s somewhat unique
• Two steps: (i) establish breach and (ii) quantify loss 

• Policyholder controls all of the information and can build its claim before 
submitting it to the insurer

• Insurer will evaluate the submission and seek to verify

• Ideally this will be a “collaborative” process 
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Claim Process: First Step – Pre-Notice 
Investigation
• Pressure-test Breach and Loss to be asserted

• Policy

• Transaction Agreement

• Disclosure Schedules

• Relevant due diligence report (if any)

• Confirm timing of discovery
• Specified Person/knowledge parties

• Evaluate necessity of experts

• Identify key individuals at broker
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Claim Process: Second Step – Claim Notice 

• Timing of submission

• Contents
• Policy’s procedural requirements

• Consent

• Exhibits

• Reservation of rights
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Claim Process: Common Issues

• Generally Accepted Accounting Principles (GAAP)
• Financial statement claims  

• Timing 
• Key Customers / Material contracts 

• Valuation
• Expectation / benefit of the bargain damages

• Use of multiples for permanent diminution 
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Claim Process: Setting Your Claim Up for 
Success
• Keep the party dynamics in mind

• You’re dealing with an insurance company

• Interests are not aligned 

• Play to your advantage and prepare
• Retain experienced experts

• Anticipate questions and requests for information

• Be forthcoming/collaborative during the claim process 

• Document everything 

• Don’t be scared to push back on unreasonable requests
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Overcoming Disputes 
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Negotiation Dynamics (1 of 2)
• The insurer’s interest in selling future insurance policies

• The insurer should know that the insurer’s advisers are paying close 

attention

• Who are the decision makers at the insurer?

• MGA versus underlying insurer capacity

• Possible Challenges:

• What if the insurer is not seeking to remain in RWI for the long term?

• MGAs with multiple capacity providers – who is ultimately held 

accountable?

• The insurer no longer interested in long-term relationship with this 

policyholder?
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Negotiation Dynamics (2 of 2)
• Does the policyholder have a possible claim for extra-contractual 

relief?

• Does the policyholder need policy proceeds immediately?

• Accelerated timing placed increased pressure on insurers.

• Other dynamics:

• Would insurer have a viable subrogation claim against seller?

• Does the insurer have viable means to mitigate losses?

• Will the insurer’s legal spend be significant?
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Dispute Resolution

• Informal & formal dispute resolution
• Broker/relationship angle

• Mediation 

• Arbitration

• Litigation
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Court Cases Over 
R&W Insurance Disputes



List of Cases

1. pH Beauty Holdings III, Inc. (Mass. Sup. Ct. 2021)

2. Huntington Ingalls Industries, Inc. (Del. Sup. Ct. 2021)

3. Novolex Holdings, LLC (N.Y. Sup. Ct. 2019)

4. WPP Group USA, Inc. (N.Y. Sup. Ct. 2019)

5. Ratajczak (7th Cir. 2017) 
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pH Beauty Holdings III, Inc. v. Certain Underwriters at Lloyd’s, et al., 
No. 2184CV01586 (Mass. Sup. Ct.)
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Lessons Learned from pH Beauty

• pH Beauty (a portfolio company of Yellow Wood Partners) brought a litigation against Certain 
Underwriters of Lloyds.

• This dispute provides an example of two common types of RWI claim disputes:
• Financial statements

• The buyer claims that the target’s EBITDA was overstated due to an accounting error (a 
member of the target’s accounting department left the company, allegedly causing a 
trade allowance reserve to be understated).

• Purchase Price adjustment allocation
• The buyer included the trade allowance reserve understatement when it sought a 

working capital adjustment following closing. The sellers agreed to pay a portion of the 
requested amount without making a specific allocation of their payment to the trade 
allowance reserve.
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Huntington Ingalls Industries, Inc. vs. Illinois Union Ins. Co., et al., 
No. N21C-09-007 AML (Del. Sup. Ct.)

21



Background

Parties

• Buyer: Huntington Ingalls Industries (HII), America’s largest military shipbuilding 
company

• Target: Hydroid, a leading provider of advanced marine robotics

• Insurers: Illinois Union (primary), Beazley (first excess), QBE (second excess)

Facts

• HII purchased Hydroid for about $350 million; approx. 20% R&W insurance coverage 

• 4 months post-closing, HII alleged various breaches of financial statements, 
undisclosed liabilities, and books and records representations

• Prior to litigation, HII claimed over $111 million in losses; insurers acknowledged breach 
with respect to two matters for $272 thousand in losses

• Complaint filed in Superior Court of Delaware, approximately one year after the claim 
notice, 3 weeks of the last coverage position letter from the primary insurer 
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Alleged Breaches

1. Financial Statements:

Section 7(a) of the Hydroid Disclosure Schedule includes: (i) the internally prepared non-
consolidated balance sheets of Hydroid as of December 31, 2018 and December 31, 
2017 (including the notes thereto, if any), and the related internally prepared non-
consolidated statements of income and equityholders’ capital for the fiscal years then 
ended; and (ii) an internally prepared non-consolidated balance sheet of Hydroid as of 
October 31, 2019 (the “Hydroid Interim Balance Sheet” and, collectively, the “Hydroid 
Financial Statements”). The Hydroid Financial Statements (including the notes thereto, if 
any) fairly present in all material respects the financial condition and results of operations
of Hydroid as at the date thereof and for the period therein indicated, and the Hydroid 
Financial Statements have been prepared in accordance with GAAP, consistently applied 
by Hydroid without modification of the accounting principles used in the preparation 
thereof throughout the periods presented, subject in the case of the Hydroid Interim 
Balance Sheet to the absence of footnotes and changes resulting from yearend 
adjustments.
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Alleged Breaches

2. Undisclosed Liabilities 

As of the date hereof and as of the Closing Date, Hydroid does not have any 
Liability that is not accurately reflected or provided for in the Hydroid Interim 
Balance Sheet, except 

(i) Liabilities that have been incurred since the date of the Hydroid Interim 
Balance Sheet in the ordinary course of business consistent with past practice, 

(ii) Liabilities which are not, individually or in the aggregate, material in amount, 

(iii) Liabilities that are included in calculating the Hydroid Closing Working Capital, 
or 

(iv) Liabilities in connection with this Agreement or the Transactions.
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Alleged Breaches

3. Books and Records 

The books and records of Hydroid, true and correct copies of which have been 
provided to the other Parties, are complete and correct and have been 
maintained in accordance with sound business practices. The books and records 
of Hydroid contain accurate and complete records of all meetings, and actions 
taken by written consent, of the stockholders, members, boards of directors, any 
committees of the boards of directors (or equivalent governing bodies) of 
Hydroid, and no meeting, or action taken by written consent, of such 
stockholders, members, boards of directors, any committees of the boards of 
directors (or equivalent governing bodies) of Hydroid has been held for which 
minutes have not been prepared or otherwise not included in the books and 
records of Hydroid.
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Claims 

1. Breach of contract

• against each of the three insurers for non-payment

2. Breach of implied covenant of good faith and fair dealing 

• against primary insurer only 
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Novolex Holdings, LLC v. Illinois Union Insurance Co., No. 655514/2019 (N.Y. Sup. Ct.)
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Background

Parties

• Buyer: Novolex

• Seller: Newell Brands

• Target: The Waddington Group, a manufacturer of food packaging and 
disposable products

• Insurers: Second-layer excess insurers, including Illinois Union as lead insurer

Facts

• Novolex purchased The Waddington Group (“TWG”) for $2.275 billion

• After the deal, Novolex contended that Newell was aware that Costco—The 
Waddington Group’s third-largest customer—intended to significantly reduce its 
business with TWG

• Novolex alleged various breaches of the equity purchase agreement and 
damages of about $267 million.
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Background

RWI Insurance

• Novolex purchased $150 million of coverage in excess of a $17 million retention

• Issued in four layers, a primary policy and three excess policies

• Novolex has stated that the primary insurers as well as the first and third layer 
excess insurers have “satisfactorily honored their obligations”

• Novolex sued the second layer excess insurers ($50 million of coverage)
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Motion to Dismiss

Illinois Union moved to dismiss two of Novolex’s claims that were based on 
purchase agreement Section 3.18, which was titled “Significant Customers and 
Suppliers” and provides, in relevant part:

• Since December 31, 2017, there has not been any written notice or, to the 
Knowledge of Parent, any oral notice, from any such Material Relationship that 
such Material Relationship … intends to terminate, cancel or adversely … 
modify any Contract between a [TWG] and any such Material Relationship.

• “Contract” is defined as “any contract, agreement, license, lease, guaranty, 
indenture, sales or purchase order or other legally binding commitment in the 
nature of a contract, whether written or oral.”
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Motion to Dismiss

Illinois Union argued that 

• the Basic Vendor Agreement between TWG and Costco did not impose on 
Costco a legally binding commitment to make purchases

• rather, it provided for Costco to issue “purchase orders” based on its needs at a 
given time

So Illinois Union contended Costco’s intent to reduce purchases did not mean 
Costco intended to terminate, cancel, or adversely modify any Contract since the 
Contract did not require it to make any purchases at all.

In essence, Illinois Union argued that a decision to adversely modify the business 
relationship between TWG and Costco did not adversely modify any Contract
between them.  
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Motion to Dismiss

Novolex opposed the motion on two grounds.

• First, Costco’s “purchase orders” were “Contracts” under the transaction 
agreement

o Because Costco advised TWG before closing that it would terminate future 
business that it placed through purchase orders, the failure to disclose that 
was a breach of Section 3.18. 

• Second, the Basic Vendor Agreement should be construed in the “commercial 
context” between the parties. 

o Customers are expected to make large and recurring purchases and sellers 
rely on that. This “contractual framework” under which Costco made 
recurring and continuous purchases, which were “part and parcel” of the 
agreement between Costco and TWG.
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Motion Denied

The New York state court gave two reasons for denying Illinois Union’s motion.

• It found that certain of the agreements qualified as “Contracts” within Section 
3.18. 

o Novolex had described these as a type of purchase order.

o The court did not specifically address whether other purchase orders were 
also “Contracts.”

• It also found that Section 3.18 was not limited to adverse modifications of 
“Contracts.”

o Instead, it could be read to include a representation that TWG had no 
knowledge that any material relationship would be terminated, canceled, or 
adversely modified. 

o This argument had not been raised in the motion to dismiss briefing.
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Decision Coming Soon….

• Briefing on summary judgment motions has started

• Final reply is due in early December
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WPP Group USA, Inc. vs. RB/TDM Investors, LLC, et al., No. 656825/2019 (N.Y. Sup. Ct.)
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Introduction

a. RWI claims are often extremely complex – interplay of M&A and insurance law

i. M&A Issues

1. Must demonstrate a breach of a representation

a. Fact intensive:  In WPP, interpretation of the significance of a date stamp on a 

document attached to the disclosure schedule was critical to providing intent

b. Legal ambiguity:  In WPP, was the rep in question made as of signing and closing 

or only as of signings made at signing?  And was there an obligation to update 

the disclosure schedules?

ii. Insurance law issues

1. Was the breach an excluded “Interim Breach” under the policy?

a. Did the buyer have “Actual Knowledge” of the Breach between signing and 

closing?

2. Was the loss excluded by the “Specific Indemnity” exclusion?
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Background of WPP Group Litigation

• Relevant Parties:

• Buyer: WPP Group USA, Inc. 

• Target: Triad Retail Media

• Seller: RB/TDM Investors (Rockbridge) and Falcon Strategic Partners IV, LP

• Insurer:  PartnerRe

• Facts:

• WPP buys Triad from Sellers for $300 million

• Deal signs on October 12, 2016

• Deal closes on November 17, 2016

• Dispute:

• The dispute relates to Triad’s 2016 EBITDA:

• Sellers’ projections:  $31.6 million

• Actual results: $12.9 million
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Threshold Issue – Was There a Breach of a Rep? (1/4)

10/7 10/17 10/27 11/6 11/16 11/26 12/6

October 12, 2016

Transaction Signs;

projected 2016 

EBITDA:  $31.6M

December 1, 2016

Company revises 

projected EBITDA 

to $13.3M

November 17, 2016

Transaction Closes

October 26, 2016

Seller advises WPP 

that projected 2016 

EBITDA is $26.1M

October 10, 2016

Date of 2016 

EBITDA projections 

on the schedules

TIMELINE OF KEY EVENTS
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Threshold Issue – Was There a Breach of a Rep? (2/4)

Profit Projections (Ex. 5.5(C)) 10/10/2016

SCHEDULE 5.5(C)
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Threshold Issue – Was There a Breach of a Rep? (3/4)

The Purchase Agreement provides as follows (in pertinent part):

Except as otherwise indicated on the Schedules, each member of the Company Group makes the representations and 

warranties set forth in this ARTICLE 5 as of the date of this Agreement and as of the Closing:  [Preamble to Article 5]

Schedule 5.5(C) sets forth the budget for the Company Group and the most recent profit projections for the 2016 calendar 

year. The Company Group does not warrant that the 2016 budget or profit projections set forth on Schedule 5.5(C) will prove 

to be accurate; provided, however, that the Company Group does represent that the 2016 budget and profit projections 

were made in good faith and consistent with past practice. [Section 5.5(c)]

Schedule 5.23(A) sets forth a correct and complete list of: . . . (ii) the retail partners currently under contract projected to be 

the five (5) largest retail partners . . . of the Company Group as of August 31, 2016 based on the Company Group's current 

profit plan for the calendar year ending December 31, 2016, together with the estimated revenue for each retail partner and 

all retail partners (in the aggregate) for such calendar year . . . . No member of the Company Group warrants that the 

estimated projected revenue set forth on Schedule 5.23(A) will prove to be accurate; provided, however, each such member 

of the Company Group does represent that the estimated projected revenue were made in good faith and consistent 

with past practice. [Section 5.23(A)]

(Emphasis Added.)
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Threshold Issue – Was There a Breach of a Rep? (4/4)

• WPP needs to argue that there was a breach as of closing on November 17, 2016.

Selected Arguments:

Issue Vale/Sellers WPP

Was the rep made at Closing?

The schedule 5.5(c) is dated 10/10/2016, 
therefore the rep is only made as of that date.

Schedule 5.5(c) is not “dated” – this was simply a 
time stamp; separately, there is no similar time 
stamp on Schedule 5.23(A).

The only reasonable reading is that the rep was 
made only at signing because this rep is 
inherently as of a specific date.

The preamble to Article 5 makes all reps as of 
closing unless there is an explicit exception.

Was there an obligation to update 
the projections at Closing?

The buyer’s implicit acceptance of the sellers’ 
decision not to update the schedules with the 
10/26 projections demonstrates that there was 
no such obligation. 

Section 7.5(b)* of the agreement unambiguously 
requires updating and contains a mechanism for 
updating.

Were the projections made in 
good faith and consistent with 
past experience?

WPP bears a heavy burden of proof that it 
cannot meet on these facts.

Available email evidence demonstrates a lack of 
good faith (and discovery will bear this out), 
particularly given the drastic downward revision of 
the projections soon after closing.

* From the date hereof until the Closing Date, the Company Group and Sellers’ Representative shall promptly disclose to Buyer in writing, specifically referencing this Section 
7.5(B), any material variances from the representations and warranties contained in ARTICLE 4 and ARTICLE 5, as applicable. 
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Interim Breach Exclusion (1/2)

Exclusion:

“The Insurer has no obligation to pay that portion of Loss to the extent (and only to the extent):  

… arising out of any … Interim Breach” [PartnerRe Policy]

Key Policy Definitions:

“Interim Breach” means any Breach with respect to which (i) the facts, events or conditions that 

caused such Breach to exist first occurred during the Interim Period (and which, for the 

avoidance of doubt, did not exist prior to the Inception Date) and (ii) any of the Deal Team 

Members first obtained Actual Knowledge thereof during the Interim Period … The Insurer shall 

bear the burden of proving that any applicable person had Actual Knowledge of any underlying 

fact, event and circumstance and any Breach. [PartnerRe Policy; emphasis added.]

“Actual Knowledge” with respect to a particular fact, event or circumstance means that the relevant 

person has an actual conscious awareness of such fact, event or circumstance, and with 

respect to a Breach, means that the relevant person has an actual conscious awareness that 

such fact, event or circumstance constitutes a Breach …  [PartnerRe Policy; emphasis added.]
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Interim Breach Exclusion (2/2)

• Can PartnerRe prove that WPP had “Actual Knowledge”?

• WPP knew that the October 10, 2016 projections were inaccurate as of 

October 26, 2016, but they did not know the extent to which they were 

inaccurate.

• Recap of the relevant facts:

• October 12, 2016 (signing)

• Exhibit 5.5(C) to Schedule 5.5 - $31.6M EBITDA

• October 26, 2016 (during the interim period)

• Updated projections - $26.1M EBITDA; 

• November 17, 2016 (closing) 

• December 1, 2016 (post-closing)

• Revised projections - $13.3M EBITDA

• New York Supreme Court:  This is a question of fact inappropriate for 

resolution on a motion to dismiss.
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Lessons Learned from WPP

• Litigation expense / risk

• Costly to fight about factual issues – requires discovery

• Gray area legal issues – risk that the arbitrator/court will have a different legal 

conclusion

• Burden of proof

• Demonstrate breach and loss (on policyholder); apply exclusions (on insurer)

• Dynamics

• Two front war – indemnity claim against seller and insurance claim against 

insurer; insurer aligned with seller and relying on arguments raised by seller

• Friendly sales-side of organization is gone

• Insurer trying to leverage sloppiness in policy drafting to its benefit 

• Insurer blaming the policyholder for not suing its management even though 

that is precisely a selling point of RWI

• Litigation in public forum puts significant pressure on insurer in terms of winning 

new deals
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Ratajczak vs. Beazley (7th Cir. 2017) 
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Background

Parties:

• Policyholder (sellers): the Ratajczaks (owners of Packerland Whey Products, Inc.)

• Insurer: Beazley 

Facts:

• Packerland’s main product is protein concentrate made from whey; price determined by 
protein level 

• The Ratajczaks sell Packerland in May 2012 to a buyer and stay on as employees

• Buyer discovers that the Ratajzaks have been adulterating the protein product by adding 
urea to make it appear higher in protein

• Buyer threatens suit for fraud and other theories (incl. rep breaches)

• Beazley is notified a few days before settlement on 12/28

Issue: 

• Whether an insurer must indemnify for a settlement executed without insurer’s consent 
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Background

Policy 

• Sell-side policy from 2012 (with warranty spreadsheet)

• Fraud exclusion

• $1.5M retention, $10M policy limit

SPA 

• General reps: $1.5M cap

Draft Complaint 

• Alleged general rep breaches, fraud, and other theories of recovery
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SJ Ruling vs. Appellate Arguments 

Key findings

1. No covered loss above the retention 

2. No prior written consent (and insurer was prejudiced) 

Main arguments (policyholder) Main arguments (insurer) 

1. Draft complaint alleged a potentially 
covered breach

2. Insurer is estopped because it did not 
clearly communicate its intent to 
forfeit coverage 

3. No prejudice (as required under 
insurance case law)

a. Insurer admitted no impact to 
coverage analysis

1. Cannot manufacture a covered claim
2. No liability due to lack of consent
3. Late notice not a dispositive issue
4. No evidence supporting policyholder 

on prejudice
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Timeline

• 11/26/12 – buyer’s first call to confront seller

• 12/6/12 – meeting between buyer and seller

• 12/8/12 – meeting between attorneys, settlement discussion

• 12/11/12 – draft complaint and settlement agreement sent to sellers

• 12/17/12 – sellers switch counsel

• 12/21/12 – sellers’ counterproposal – agreement on economic terms

• 12/24/12 – notice to Beazley – we need to “mitigate”

• 12/27/12 – Beazley acknowledges notice and requests information 

• 12/28/12 – sellers announce intent to settle; Beazley cites lack of consent

• March ’13 – Coverage denial due to lack of consent
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Issue 1: Coverage trigger

Buyer’s Draft Complaint Sellers’ Argument

Identified breaches (all general):

• Undisclosed liabilities (3.11)

• Material Contracts (3.14)

• Litigation (3.19)

• Product warranty/liability (3.32)

• Full disclosure (3.39)

Draft complaint alleged that various 

accounting/financial documents were 

inaccurate and implicated a 

fundamental rep breach:

Organizational Document (3.3)

“The books of account and other 

records of the Company delivered to 

the Buyer have been maintained in 

accordance with sound business 

practice, and applicable law and 

accounting policies.”

Complaint must be read liberally under 

federal court’s notice pleading rules. 
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Issue 2: Consent to Settlement/Prejudice

• Failure to obtain “prior written consent” was dispositive

• Court held no need to show prejudice, but sided with insurer anyway

The haste of the settlement “prevented Beazley from trying to allocate 
potential loss” (fraud, general reps, fundamental) and “taking steps vital for 
self-protection”

• 7th Circuit also viewed the R&W policy as a contract negotiated among 
sophisticated parties  

“The Ratajczaks are sophisticated business people and entered this transaction with eyes 
open; they cannot escape the choice-of-law clause in this policy.”
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Lessons on Policy Drafting



Key provisions to negotiate:

• Obvious items:
• Exclusions – Disclosure Schedules a factor, too. 

• “Breach” qualifications

• “Loss” definition

• Additional items:
• Pre-judgment interest

• Dispute Resolution

• Notice 

• Consents
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Conclusion 
Thank you for attending! 
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