
Representing Closely Held Entities: Conflicts 
of Interest and Fiduciary Duty to a Company 
and its Principals
Documenting Corporate Authority; Avoiding Pitfalls When a Dispute Arises; Implied Attorney-Client 
Relationships; ABA Model Rules

1pm Eastern    |    12pm Central   |   11am Mountain    |    10am Pacific

The audio portion of the conference may be accessed via the telephone or by using your computer's 

speakers. Please refer to the instructions emailed to registrants for additional information.  If you 

have any questions, please contact Customer Service at 1-800-926-7926 ext. 1.

WEDNESDAY, APRIL 14, 2021

Presenting a live 90-minute webinar with interactive Q&A

Today’s faculty features:

Paula M. Bagger, Attorney, Law Office of Paula M. Bagger LLC, Boston, MA 

Steven B. Fuerst, Of Counsel, Lowenstein Sandler, Roseland, NJ

Heidi A. Nadel, Senior Counsel, Holland & Knight, Portland, OR



Tips for Optimal Quality

Sound Quality

If you are listening via your computer speakers, please note that the quality 

of your sound will vary depending on the speed and quality of your internet 

connection.

If the sound quality is not satisfactory, you may listen via the phone: dial 

1-877-447-0294 and enter your Conference ID and PIN when prompted.

Otherwise, please send us a chat or e-mail sound@straffordpub.com immediately

so we can address the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality

To maximize your screen, press the ‘Full Screen’ symbol located on the bottom 

right of the slides. To exit full screen, press the Esc button.

FOR LIVE EVENT ONLY



Continuing Education Credits

In order for us to process your continuing education credit, you must confirm your 

participation in this webinar by completing and submitting the Attendance 

Affirmation/Evaluation after the webinar. 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 

that you will receive immediately following the program.

For additional information about continuing education, call us at 1-800-926-7926 

ext. 2.

FOR LIVE EVENT ONLY



Program Materials

If you have not printed the conference materials for this program, please 

complete the following steps:

• Click on the link to the PDF of the slides for today’s program, which is located 

to the right of the slides, just above the Q&A box.

• The PDF will open a separate tab/window.  Print the slides by clicking on the 

printer icon.

FOR LIVE EVENT ONLY



April 14, 2021

Steven B. Fuerst

Of Counsel

sfuerst@lowenstein.com

Ethical Issues Arising in Closely-Held 
Business Disputes

Page 1 of 61



2

I. Identifying the Client

A.  Entity Representation
 Constituents are not, without actions or agreements, clients

Rule 1.13 of Model Rules of Professional Conduct(“Rules”) provides:  a lawyer 
employed or retained by an organization represents the organization acting 
through its duly authorized constituents.  

The constituents are not the clients; the organization is the client.  

Murray v. Metro Life Ins. Co. 583 F.3d, 173 (2d Cir 2009) held that the lawyer for 
a mutual insurance company represents the entity, not the policy holders.

Jesse v. Danforth, 485 N.W. 2d 63 (Wis. 1992) holds that when an individual 
retains a lawyer to organize an “entity” the pre-incorporation dealings with the 
individual are deemed representation of the entity, not the individual.  

Importantly, the term constituents is broadly defined to include owners, directors 
and officers, and the term organization has been broadly defined to include 
corporations, partnerships, governmental entities and other similar entities.
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 Obligation to explain the identity of the client
Rule 1.13(F) requires that a Lawyer shall explain the identity of the client 
when the lawyer  knows or reasonably should know that the 
organization’s interests are adverse to the constituents with whom the 
lawyer is dealing.

For example, in internal investigations counsel may provide an “Upjohn” 
warning, which advises constituents that the corporate lawyer does not 
represent the individual employee; that anything said by the employee to 
the lawyers will be protected by the company’s  attorney –client privilege 
subject to waiver of the privilege in the sole discretion of the company; 
and that the individual may wish to consult with her own attorney if she 
has any concerns about her own potential legal exposure.
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 Joint Representation

Joint representation of the constituent and the entity is permissible 
subject to the conflict rules.  R. 1.13(g)

See, for example, Conn. Ethics Op. 99-13 (1999) an attorney employed 
by a financial institution’s trade association may represent individual 
member financial institutions, subject to the conflict of interest provisions 
of Rule 1.7.

Note the Restatement (Third) of the Law Governing Lawyers §131 cmt. g
(2000) which states that in derivative actions against an organizational 
client, a lawyer ordinarily may not represent individual defendants unless 
“the disinterested directors conclude that no basis exists for the claim 
that the defending officers and directors have acted against the interests 
of the organization” and that the lawyer obtains “the effective consent of 
all clients.”  
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 Limited Representation

Rule 1.2(c) provides “A lawyer may limit the scope of the representation if the 
limitation is reasonable under the circumstances and the client gives informed 
consent”.  

The limitations must be reasonable under the circumstances.  For example, the 
attorney and client may determine that a costly or imprudent course of action will 
not be pursued, or a client may have counsel participate for a limited objective.
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B. Forming the Attorney-Client Relationship

 Traditional Relationship

The traditional attorney-client relationship is clear.  It begins with an 
engagement letter, a formal meeting, and a well defined relationship.

 Unintended Attorney-Client Relationship

Failure to clarify role.  When the attorney fails to clarify the nature of his 
role in representing an organization, a constituent may believe, and a 
court may find, that the attorney represents the constituent.

Problems arise with the unintended formation of an attorney relationship. 
The relationship can be created in the absence of any express 
agreement, in the absence of any bill for services rendered, and even in 
the absence of legal services per se.  The relationship may arise from 
the conduct of the attorney and the “client.”
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This unintended relationship can lead to ethical problems, attorney 
liability and attorney disqualification.

Examples arise in  Employment Law and in Owner Disputes.

See Home Care Industries Inc. v. Murray, 154 F.Supp.2d, 861 (D.N.J. 2001) 
where a corporation’s law firm was disqualified from representing it in a suit 
regarding the  CEO’s severance agreement.  “Given that the rapport between 
[counsel] and the [CEO] …was a delicate one, the [law firm] should have taken 
precautions to clarify any ambiguity concerning its duty to represent as separate 
and distinct from its officers.” 

• See Manion v. Nagin, 394 F3d 1062 (8th Cir. 2005) (by  giving corporation’s executive 
director legal advice about his employment agreement, corporation’s lawyer 
established lawyer-client relationship with director:  “If Nagin was truly working 
exclusively as [the corporation’s] lawyer, he should have responded to Manion’s 
question by clarifying that he worked only for [the corporation] and suggested Manion 
seek outside counsel.”) 
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 Relationship Established by Implication
Attorney relationship may arise by implication “when (1) a person seeks 
advice or assistance from an attorney, (2) the advice or assistance 
sought pertains to matters within the attorney's professional competence, 
and (3) the attorney expressly or impliedly agrees to give or actually 
gives the desired advice or assistance.” DeVaux v. Am. Home Assur. 
Co., 387 Mass. 814, 818 (1983).

• “In appropriate cases the third element may be established by proof of 
detrimental reliance, when the person seeking legal services reasonably 
relies on the attorney to provide them, and the attorney, aware of such 
reliance, does nothing to negate it." Id.
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 Detrimental reliance
Detrimental reliance must be reasonable—a fact-intensive inquiry. Certain 
fact patterns recur when implied attorney-client relationships are asserted that 
are of the type most likely to arise in the context of a closely-held business: 

• frequent contact between corporate counsel and the constituent during
counsel’s representation of the corporation;

• prior representation of the constituent by corporate counsel, whether or not
on related matters;

• particular interest of the constituent in the matter at issue;

• failure of the constituent to retain his own lawyer; and

• disclosure of confidences by the constituent in the absence of adequate
statements by counsel as to the limits of his representation
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 Corporate Families

By representing one entity the lawyer does not thereby become the lawyer for 
affiliated entities.  Model Rule 1.7, cmt. [34] (“A lawyer who represents a 
corporation or other organization does not, by virtue of that representation, 
necessarily represent any constituents or affiliated organization, such as a parent 
or subsidiary.”); see also ABA Formal Ethics Op. 95-390 (1995) (“A lawyer who 
represents a corporate client is not by that fact alone necessarily barred from a 
representation that is adverse to a corporate affiliate of that client in an unrelated 
matter.”)   This general rule, however, will give way whenever there is (1) an 
agreement to the contrary, (2) substantial organizational overlap, or (3) shared 
confidential information.
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C.  Special Considerations Presented by Closely   
Held Entities

The “entity representation” rule is relatively straightforward when the client is a 
large, public corporation.  A shareholder of a large, public corporation is unlikely 
ever to meet the corporation’s lawyer or labor under the misconception that the 
corporation’s lawyer is her lawyer as well.  In closely held business or a start-up 
firm, the same individual very often is an officer, director, and shareholder, and 
the lawyer frequently someone the constituent has worked with in a number of 
capacities.  

In closely held businesses it is not uncommon for (1) a constituent’s interests to 
be essentially identical to the corporation’s interests or (2) for the constituent to 
rely upon the corporation’s layer for personal legal services.

As a result:

• it becomes easier for the constituent to develop a reasonable belief that 
corporate counsel represents him as well; and 

• it becomes easier for the lawyer to lose sight of the fact that the interests of 
the owner-manager are not always aligned with the entity’s.
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When a dispute arises, a constituent may attempt to assert an attorney-client 
relationship with corporate counsel to:

• assert a claim against counsel;

• claim that a conflict of interest disqualifies counsel from representing the 
organization, the control group, or both;

• shield from disclosure confidences she shared with counsel before the 
dispute arose; or

• gain access to privileged or confidential information which the corporation or 
the control group shared with counsel. 

Quite often in disputes among business owners more than one owner may be 
aligned against the entity or one of the other owners.  It is essential to establish  
the formal means of communication and to forward all information and 
documents to all of the clients.  Likewise the engagement letter should clarify 
with whom the attorney should communicate and how decisions are to be made 
among these clients.
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See Philip Corp. v. Westhood, Inc., No. CV-04-1228-HU, 2005 WL 582695 (D. Or. 
Mar. 11, 2005) (interests of closely held family corporation and shareholder were 
sufficiently identical to warrant disqualification of law firm representing party 
adverse to corporation, given that firm lawyer consulted with shareholder in the 
same matter)

D.C. Ethics Op. 216 (1991) corporation’s lawyer may represent corporation against
one of two 50 percent shareholders, as long as lawyer acts consistently with
corporation’s interests; R.I. Ethics Op. 2005-10 (2005) (lawyers who represented
corporation in obtaining permits for real estate development may later represent
company to which real estate was sold in connection with same permits, even
though two principals/shareholders of first corporation objected to selling real
estate; former client was corporation, not constituents, and new representation not
adverse to corporation’s interests)
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A Pennsylvania case established a ten-factor test to determine whether a 
corporation and one of its constituents were in an implied attorney-client 
relationship.  See First Republic Bank v. Brand, 51 Pa. D. & C. 4th 167 (Pa. C.P. 
2001).  Included among those 10 factors were the following:

 Whether the shareholder was separately represented by other counsel when 
the corporation was created or in connection with its affairs

 Whether the shareholder sought advice on and whether the attorney 
represented the shareholder in particularized or individual matters, including 
matters arising prior to the attorney’s representation of the corporation

 Whether the attorney had access to shareholders’ confidential or secret 
information that was unavailable to other parties; 

 Whether attorneys’ services were billed to and paid by the corporation or the 
shareholder
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 Whether the shareholder could reasonably have believed that the attorney was
acting as his individual attorney rather than as the corporation’s attorney

 Whether the attorney affirmatively assumed a duty of representation to the
shareholder by either express agreement or implication

 Whether the matters on which the attorney gave advice are within his or her
professional competence

 Whether the attorney entered into a fee arrangement

 Whether there was evidence of reliance by the shareholder on the attorney as
his or her separate counsel or of the shareholder’s expectation of personal
representation.
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The Takeaway

In representing closely held entities counsel must be clear as to which entities 
and constituents are clients and which are not clients.  The standard for 
determining whether an attorney-client relationship exist is fact intensive.  The 
creation of an unintended attorney-client relationship can lead to ethical, 
disqualification and malpractice issues.  Attorneys thus must be careful in their 
dealings with closely held businesses.
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A non-client may attempt to bring many 
types of  claims against an attorney 

• Negligence
• Breach of  contract (3d party beneficiary)
• Negligent Misrepresentation
• Fraud/Conversion
• Malicious Prosecution/Abuse of  Process
• Breach of  Fiduciary  Duty
• Aiding and Abetting

2
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Non-Client Constituents’ Claims in Close 
Corporation Disputes

• Negligence
• Breach of  contract (3d party beneficiary)
• Negligent Misrepresentation
• Fraud/Conversion
• Malicious Prosecution/Abuse of  Process
• Breach of  Fiduciary  Duty
• Aiding and Abetting

3
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Fiduciary Duty Owed to Non-Client vs. 
Implied Attorney-Client Relationship

• Breach of  fiduciary duty vs. professional
malpractice based on an implied attorney-
client relationship:

• Not all states recognize implied attorney-
client relationships

• Procedural differences, e.g., statutes of
limitations

4
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Fiduciary Duty Owed to Non-Client 
Constituent of  a Closely Held Entity

• Discouraged as a matter of policy

• Courts historically hesitant to impose

• Privity remains an issue in some
jurisdictions

• Practical concerns about conflicts with
attorney’s existing duties

• Trends?
5
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Some jurisdictions do not recognize any duty 
owed to non-client constituents 
• Blanket position

The only fiduciary duty owed by an attorney arises from 
an attorney-client relationship.  Rice v. Strunk, 670 N.E.2d 
1280 (Ind. 1996).  

6
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• Narrow exceptions
No liability to third parties in the absence of  
(1) privity with the client or (2) proof  of  
malice. Omega Riggers & Erectors, Inc. v. 
Koverman, 2016-Ohio-2961 (Ohio App. May 
23, 2016).
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Rationales for recognizing a fiduciary duty to 
non-client constituents

• Fiduciary duties are created where a party 
reposes trust in another’s judgment and advice  
• Non-client as third-party beneficiary of  the 

fiduciary relationship between entity and 
entity’s counsel 
• The relationship between attorney and non-

client reflects the underlying duty that the 
attorney owes to the client entity 

For a good overview, see Johnson v. Superior Court, 45 Cal. 
Rptr.2d 312 (Ct. App. 1995).  

7
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Rationale: Trust Reposed in Judgment or
Advice of  Another 
• Most common rationale for recognizing a fiduciary duty 

owed to non-client constituents. 
• A fiduciary relationship may arise between corporate 

counsel and a shareholder where the non-client 
shareholder reposed "faith, confidence, and trust" in the 
lawyer's advice or judgment. Fassihi v. Sommers, Schwartz, 
Silver, Schwartz & Tyler, P.C., 309 N.W.2d 645, 648 (Mich. 
Ct. App. 1981).

• Typically, a heavily fact-intensive analysis; cf. the analysis 
whether an implied attorney-client relationship has been 
created.

8
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Rationale: Trust Reposed in Judgment or
Advice of  Another 
• Focus on the constituent:  was the trust or reliance 

“reasonable.”
• Not reasonable to repose trust and confidence 

when the minority shareholder is adverse.  Kern v. 
Kern-Koskela, No. 330183 (Mich. Ct. App. June 
20, 20170 
• Corporate counsel no longer owed duty to 

shareholder after interest became adverse. 
Pasquale v. Hardoon, Perkins & Kesten LLP, 27 
Mass. L.  Rptr. 301 (Mass. Super. Ct. 2010)

9
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Rationale: Trust Reposed in Judgment or
Advice of  Another 

• Focus on the attorney: did they act to induce reliance 
or ought they to have expected reliance? 
• Attorneys may owe a duty to non-client 

shareholders whom they have induced to rely 
upon their actions or statements.  Kabile, Ltd. v. 
Levavy, No. 2:11-5078(KM) (D.N.J. Jan. 6, 2015)

10
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Rationale: Third Party Beneficiary Theory 
Least often successful; attempted in jurisdictions retaining strong privity 
rules.

• Duty focused on whether the non-client was the intended, direct 
beneficiary of  the legal services; does not extend to those incidentally 
deriving an indirect benefit.” E.g., Donahue v. Shughart, Thomson & Kilroy, 
P.C., 900 S.W.2d 624 (Mo. 1995).

• Most often seen with probate and trusts matters; not particularly 
applicable to close corporations. E.g., Fisher v. Grove Farm Co., 230 P.3d 
382 (Hawaii Ct. App. 2009); (holding that closely held corporation's 
attorney did not have fiduciary duty to a minority shareholder where 
there was no express agreement between corporation and lawyer that 
the minority shareholder was to benefit from the contract between the 
attorney and corporation). 

11
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Rationale:  Reflects Underlying Fiduciary 
Obligation Among Principals 

• Duty implied as a result of  the legal relationships among the 
constituents of  a closely held corporation.

• “[I]t can be argued as a logical corollary . . . [of  the principles 
creating fiduciary obligations between shareholders of  closely 
held corporations that an attorney or law firm undertaking to 
act as corporate counsel to such a corporation assumes the 
duties of  attorney for each of  the principal stockholders in all 
matters in which he (or it) acts for or on behalf  of  the 
corporation.”
Schaeffer v. Cohen, Rosenthal, Price, Mirkin, Jennings & Berg, P.C., 
405 Mass. 506 (1989).

12
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Baker v. Wilmer Cutler Pickering Hale and Dorr 
LLP 
• Massachusetts LLC’s operating agreement provided significant 

protections to the minority members.  
• Majority members retained counsel to merge the Mass. LLC into a 

newly created Delaware LLC which provided fewer protections.
• Minority did not know about the merger-–or the involvement of  

the law firm—until after merger effected. 
• Minority members claimed that lawyers breached a fiduciary duty 

owed them by secretly working with the corporation to eliminate 
the minority protections in the operating agreement.

What result?  

13
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Baker v. Wilmer Cutler Pickering Hale and Dorr 
LLP 

The Trial Court dismissed ruling that counsel had formed no fiduciary relationship 
with the minority, which did not even know it existed. The Appeals Court reversed. 

14
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Ruling:  
• Whether counsel for a closely held entity owes a fiduciary duty to 

an individual constituent is largely a question of  fact.
• The strong minority protections in the operating agreement would 

reasonably have caused the minority to have repose trust and 
confidence in the idea that the entity’s lawyer would not participate 
in removing them.

• It did not matter that there had been no interaction between the 
minority and the lawyers.  It did not matter whether or not there 
was an actual or potential conflict of  interest. 
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Aiding and Abetting Breach of  Fiduciary 
Duty 

• A lawyer is subject to liability to a client or non-client when a 
nonlawyer would be in similar circumstances. 

Restatement (Third) of  the Law Governing Lawyers § 56 (2000).

• A person who knowingly assists a fiduciary in committing a 
breach of  trust is himself  guilty of  tortious conduct and is 
subject to liability for the harm thereby caused.

Restatement (Second) of  Torts §874 cmt. c (1979).
15
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Aiding and abetting liability for lawyers: 
state-by-state differences
Echoes of  policy differences concerning a direct fiduciary duty

Granewich v. Harding, 985 P.2d 793 (Or. 1999):
• Corporate counsel aided and abetted a breach of  fiduciary duty. Enabled a 

freeze-out by providing strategic advice to the majority shareholders and failing 
to inform the minority of  the majority’s activities.

Joel v. Weber, 602 N.Y.S.2d 383 (App. Div. 1st Dep’t 1993):
• Billy Joel sued business partner’s attorney for aiding and abetting partner’s 

breach of  fiduciary duty.  Aiding and abetting liability under New York law 
required “proof  . . . of  the existence of  ‘fraud, collusion, malice or bad faith.’”

Cantey Hanger LLP v. Byrd, 467 S.W.3d 486 (Tex. App. 2014):
• No aiding or abetting liability owing to qualified immunity afforded lawyers

for acts taken while representing a client. 16
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Practical Considerations: Conflicts of  
Interest 
Model Rule of  Professional Conduct 1.7(b):

A lawyer shall not represent a client if  the representation of  that 
client may be materially limited by the lawyer's responsibilities to 
another client or to a third person, or by the lawyer's own interests, 
unless:

• (1)  the lawyer reasonably believes the representation will not 
be adversely affected; and

• (2) the client consents after consultation. When 
representation of  multiple clients in a single matter is 
undertaken, the consultation shall include explanation of  the 
implications of  the common representation and the 
advantages and risks involved.

17
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Practical Considerations: Conflicts of  
Interest 
o Corporate counsel may owe minority constituents a 

fiduciary duty

o Corporate counsel likely does not owe minority 
constituents a fiduciary duty when interests are adverse

o Can corporate counsel represent any shareholder in a 
matter that might result in an intra-corporate dispute?
• Change of  status when interests become adverse: 

what duties survive?
• Intensely fact-bound inquiries create difficulties 

for practitioners “on the ground.” 18
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Practical Considerations: Duty of  
Confidentiality

Model Rule of  Professional Conduct 1.6:  
• A lawyer shall not reveal confidential information relating to 

representation of  a client unless the client consents after 
consultation, except for disclosures that are impliedly 
authorized in order to carry out the representation, and except 
as stated in paragraph (b) [excluding criminal and fraudulent 
conduct].

• What if  a fiduciary duty owed to a non-client requires speaking
on a matter that does not implicate criminal or fraudulent conduct?

19
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What is the Attorney-Client Privilege?

The attorney-client privilege protects confidential communications 
between attorney and client made for the purposes of securing or 
giving legal advice from compelled disclosure. It is:

• One of the oldest evidentiary privileges in Anglo-American law

• Intended to promote free flow of information between attorneys 
and their clients

• Traditionally a product of common law, but codified in many 
states

• Distinct from the work product doctrine and the duty of 
confidentiality

• Narrow, able to be waived, and the burden is on the party 
claiming privilege to establish it
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Application of the Attorney-Client Privilege 
to Closely-Held Entities
The attorney-client privilege attaches to the entity, not to the 
individual employees who communicate with counsel. Similarly, the 
decision whether to waive the privilege belongs to the entity, and not 
to its employees.

Three important questions:

• Whose communications are protected within the entity’s privilege? 

• Who within the entity may assert or waive the privilege?

• Who among the entity’s constituents may access the entity’s 
privileged communication?
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Whose Communications Fall Within the 
Scope of the Entity’s Privilege? 

Tests vary by jurisdiction, but two major approaches:

• Majority Rule/Federal Rule: Upjohn Subject Matter Test 

• Minority Rule: Control Group Test
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Majority Rule/Federal Rule: Upjohn Subject 
Matter Test
When corporate counsel speaks confidentially with a corporate 
employee to assist her in providing sound legal advice to the 
corporation, those communications are privileged. [Upjohn v. United 
States, 449 U.S. 383 (1981)]

Factors courts consider:

• Did the employee communicate with the lawyer at the direction of 
the employee’s superior?

• Whether the employee knew that the purpose of the 
communication was to obtain legal advice for the entity?

• Was the communication about a subject within the scope  of the 
employee’s duties?
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Minority Rule: Control Group Test

Communications between a corporate employee and the 
corporation’s lawyer are privileged only if the employee is in 
the entity’s “control group”, i.e., is in a position to control or 
take substantial part in the determination of corporate action in 
response to legal advice or has authority to obtain legal 
representation on behalf of the corporation. 

Examples: CEO, CFO, President, other top level management 
employees
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Comparing Approaches to Entity 
Privilege Law

Subject Matter Test/Upjohn

• Applies in federal court in non-
diversity cases

• Adopted in a majority of states 
in some form

• Confidential communications 
between entity’s lawyer and 
employees privileged

• Most, but not all courts have 
extended Upjohn to former 
employees

Control Group Test

• Still followed in some form in a 
few states

• Only communications with 
“control group” privileged 
(expanded in some states to 
include, e.g., advisors to top 
management)

• Former employees not within 
privilege
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Who within the entity may assert or waive 
the privilege?
First Question: Who Owns the Privilege?

The privilege belongs to the entity, not the individual speaker. There 
are exceptions (e.g., organizers who reveal confidential information 
unrelated to the formation of the entity)

• MRCP 1.13(f) requires attorneys for entities to explain that they 
represent the entity not the individual and the fact that the entity 
owns the privilege when communicating with an employee if the 
attorney has reasons to know the interests of the employee and 
the entity are not aligned

• Best practices? Have this discussion with the employee even if 
no actual adversity of interests is identified and consider putting it 
in writing
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Who within the entity may assert or waive 
the privilege?
Next Question: Who actually has the power to assert the 
privilege?

The power to assert or waive the privilege rests with the entity’s 
management, and is normally exercised by officers and directors. 

Management must exercise the privilege in a manner consistent 
with their fiduciary duty to act in the best interests of the entity, not 
influenced by their own interests.
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Tricky Question: What do you do when management is at 
odds?

• Counsel should not take sides or get caught in the middle of a 
dispute among constituents

• Counsel’s duty is to the entity - assert and protect the entity’s 
privilege to the broadest extent possible

• Who may assert or waive the privilege is closely tied to the 
sometime vexing question of which corporate constituents may 
access privileged communications in closely-held entities

Who within the entity may assert or waive 
the privilege?
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Who May Access The Entity’s Privileged 
Communications?
An entity’s privileged communications are protected against 
disclosure to third parties who are not currently and have never 
been corporate constituents – subject to same limitations as an 
individual’s privilege (scope of privilege, waiver, etc.)

Much more difficult questions when it comes to current and former 
corporate constituents:

Current directors need access to fulfill their fiduciary duties – when can the 
corporation, through other directors, limit a director’s access to the entity’s privileged 
communications?

Former directors used to run the corporation and had access to privileged 
communications during their tenure – what happens when they leave and sue?

Shareholders own the corporation – does this entitle them to access the company’s 
legal advice?
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Current Directors
Board of directors is the governing body of corporation. Sitting directors 
need access to basic information about the corporation they manage to 
fulfill fiduciary duties and have a near absolute right to inspect company’s 
books and records, including privileged legal advice the corporation seeks 
and obtains.

Issues arise when there are disputes among directors or a director sues the 
corporation. In those instances, the question typically arises whether the 
minority/dissenting directors are entitled to access the entity’s privileged 
communications. 

Courts apply three broad approaches :
(1) Joint client rule - automatic access for directors 
(2) Entity as client rule - strict construction of the privilege/bright line 

distinction between entity and directors
(3) Emerging adversity exception (MA, NY, DE)

Who May Access The Entity’s Privileged 
Communications?
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Who May Access The Entity’s Privileged 
Communications?
Directors – Joint Client Rule

The joint client rule recognizes directors as the governing authority 
in a corporation and gives all directors automatic access to attorney-
client privileged material by virtue of their position.

It is based on the idea that there is one collective corporate client 
which includes the corporation and each individual member of the 
board of directors.
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Directors – Entity as Client Rule – Modern Trend

Some states draw a bright-line distinction between the corporation 
and its directors, and permit corporations to withhold privileged 
communications even from directors.

Who May Access The Entity’s Privileged 
Communications?
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Directors - Adversity Exception
A newer approach that seeks to strikes a balance between the two 
traditional approaches by establishing the right of all directors to 
access the entity’s attorney-client communications, while shielding 
those communications made when there is specific adversity 
between a director and the corporation.

What is adversity?
Must be adversity towards the corporation, not the other directors 
and shareholders. 
Fact specific and depends on the circumstances of each case.

Chambers v. Gold Medal Bakery, Inc.,  (Massachusetts)
Barasch v. Williams Real Estate (NY)
Kalisman v. Freedman (DE)

Who May Access The Entity’s Privileged 
Communications?
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Practice Tips
1. Do not side with one faction when directors are at odds

• Potential conflict issues
• Communications may not be privileged

2. Consider advising the board to appoint a special committee and for 
special committee to consult a lawyer when there is a legitimate need 
for some directors to be able to consult with a lawyer without including 
all directors

• Board vote to form special committee openly and with 
knowledge of the excluded director

• Special committee retains counsel
• Advise individual directors to hire (and pay for) their own lawyers
• Scope of protection for special committee’s privilege is unsettled

Who May Access The Entity’s Privileged 
Communications?
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Former Directors/Officers
Former directors and officers often seek access to the corporation’s 
privileged communications in litigation against the company or other 
directors and shareholders on the theory that they were within the 
circle of privilege when the communications took place.

Whether a former director is entitled to access the privileged 
documents depends on how the court views the corporate privilege:
• Collective corporate client approach – former officers/directors 

may obtain documents they received or reviewed, authored or 
reasonably had access to during there tenure 

• Entity as client approach – current directors may assert privilege 
against former officer/directors even for communications to which 
they had access as officers or directors

Who May Access The Entity’s Privileged 
Communications?
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Former Directors/Officers- Tips for Protecting Entity Privilege 
Given the trend toward entity-as-client approach, counsel should 
take steps to ensure broadest protection possible from a former 
director/officer attempting to obtain privileged communications:
• Clearly identify client in the engagement letter as the entity, not the individual 

directors and officers.
• Educate current directors and officers on how best to establish and preserve 

the privilege and the potential ways in which the privilege may be lost and 
pierced. 

• Give so-called Upjohn warnings when a director or officer approaches in 
house or outside counsel with a question relating to his or her individual 
capacity 

• Warn current management not to share and to prohibit employees from 
sharing documents with former directors and officers

• Advise management to protect the privilege by limiting what departing 
directors, officers or other employees take when they leave the company’s 
employment (confidentiality agreements, nondisclosure, acknowledgements, 
exit interview, forensic review of computer and devices, etc.)

Who May Access The Entity’s Privileged 
Communications?
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Shareholders
• Unless they are also directors or officers, not involved in day-to-

day management
• Much narrower inspection and access rights than directors
• Not typically within the corporation’s circle of privilege or entitled 

to access the entity’s legal advice or privileged communications.

Fiduciary exception rule (“Garner” rule) - Narrow exception in the 
context of shareholder derivative suits

Who May Access The Entity’s Privileged 
Communications?
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Shareholders – Fiduciary Exception Rule (“Garner rule”)

• Permits shareholders in derivative actions to pierce the corporate 
attorney-client privilege on a showing of “good cause” 

• Exception arose in trust context, but extended to corporate context in 
Garner v. Wolfinbarger, 430 F.2d 1093 (5th Cir. 1970), cert. denied, 401 
U.S. 974 (1971)

• Premised on idea that shareholders are beneficiaries of the fiduciary 
duties the board of directors and corporate counsel owe to the entity

• Highly fact-specific showing - requires analysis of nine non-exclusive 
factors focused on, among other things, the nature of the shareholder’s 
claims; the shareholders’ need for the information; and the nature of the 
information sought.

• Burden is on the plaintiff shareholder to establish good cause
• Not all jurisdictions follow the Garner rule and when they do, it is often 

with modifications

Who May Access The Entity’s Privileged 
Communications?
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Shareholders – Fiduciary Exception/Garner Rule– Non-Exclusive Good Cause 
Factors
• the number of plaintiff shareholders and the percentage of stock they 

represent
• the bona fides of those shareholders
• the nature of the shareholders’ claim and whether it is obviously colorable
• the apparent necessity or desirability of the shareholders having the 

information and the availability of it from other sources
• whether, if the shareholders’ claim is of wrongful action by the 

corporation, the action was criminal, illegal but not criminal, or of doubtful 
legality

• whether the communication related to past or to prospective actions
• whether the communication is of advice concerning the litigation itself
• the extent to which the communication is identified versus the extent to 

which the shareholders are blindly fishing
• the risk of revelation of trade secrets or other information in which the 

corporation has a confidentiality interest for independent reasons 

Who May Access The Entity’s Privileged 
Communications?
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Waiver of the Attorney-Client Privilege

When all else fails, waiver?
When a corporate constituent is unable to obtain access by arguing 
he or she is within the circle of privilege, they often argue that the 
corporation waived the privilege. 

Two common waiver arguments:

(1) Presence of third parties
(2) “At issue” Waiver

Page 57 of 61



Waiver of the Attorney-Client Privilege

Presence of Third Parties
The presence of third parties waives the attorney-client privilege (e.g., 
accountants, key investors or business advisors). 

Potential exceptions:
• Presence of third party may not destroy privilege if necessary to the 

provision of legal advice (consultants, accountants, other outside 
agents of corporation), but very limited exception

• Documents and information prepared by third party experts during 
internal investigation or audit may be protected if prepared at request of 
legal counsel for purposes of providing legal advice.

• If attorney-client privilege does not attach, work product protection may 
be available. Touchstone is whether presence of third party makes it 
likely the communication will make it to the adversary. 
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Waiver of the Attorney-Client Privilege

“At issue” Waiver
A litigant implicitly waives the attorney-client privilege, at least in 
part, by injecting certain claims or defenses that rely on privileged 
information into the case.

• Common issue raised in intra-entity litigation 
• Core principle is that a party may resist discovery on the basis of 

privilege, but may not at the same time rely on the privileged 
communications or information as evidence at trial.
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Crime/Fraud Exception

Frequently invoked, but rarely successful, the crime-fraud exception 
strips away the privilege for communications when a client seeks or 
obtains the services of an attorney to commit or to plan to commit what 
the client knew or reasonably should have known was a crime or fraud.

• Typically applies only to ongoing or future crime or fraud only (not 
fully completed conduct), but some courts apply the exception to 
other egregious misconduct.

• Party seeking access must satisfy a two-part test: (1) must make a 
prima facie showing that the client was committing or intending to 
commit a fraud or crime; (2) must also show that the communications 
at issue were in furtherance of that alleged crime or fraud. 

• Focus is on client’s knowledge and conduct; attorney need not be 
actively participating in crime or fraud or even have knowledge of it.
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Wrap Up

Closely-held entities present difficult questions for counsel and management about 
which communications are privileged, who may assert a privilege, and which 
corporate constituents may access privileged communications. 

Little certainty, but some tips to best position the entity to claim protection for 
attorney-client communications:

• Be proactive and stay vigilant

• Educate, remind, document

• Stay focused and do not take sides

*These slides are for informational purposes only and do not constitute legal advice 
or create an attorney-client relationship.

Page 61 of 61


	House Slides - BEACON2019 CLE 90 min
	Slide 1 
	Tips for Optimal Quality
	Continuing Education Credits
	Program Materials
	Slide 5 
	Slide 6 
	Not a Passholder Yet?  Try the CLE Individual Annual Pass

	Final PPT Combined PDF



