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Tips for Optimal Quality

Sound Quality
If you are listening via your computer speakers, please note that the quality 
of your sound will vary depending on the speed and quality of your internet 
connection.

If the sound quality is not satisfactory, you may listen via the phone: dial 
1-877-447-0294 and enter your Conference ID and PIN when prompted. 
Otherwise, please send us a chat or e-mail sound@straffordpub.com immediately 
so we can address the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality
To maximize your screen, press the ‘Full Screen’ symbol located on the bottom 
right of the slides. To exit full screen, press the Esc button.
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Continuing Education Credits

In order for us to process your continuing education credit, you must confirm your 
participation in this webinar by completing and submitting the Attendance 
Affirmation/Evaluation after the webinar. 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 
that you will receive immediately following the program.

For additional information about continuing education, call us at 1-800-926-7926 
ext. 2.
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Program Materials

If you have not printed the conference materials for this program, please 
complete the following steps:

• Click on the link to the PDF of the slides for today’s program, which is located 
to the right of the slides, just above the Q&A box.

• The PDF will open a separate tab/window.  Print the slides by clicking on the 
printer icon.

Recording our programs is not permitted. However, today's participants can 
order a recorded version of this event at a special attendee price. Please call 
Customer Service at 800-926-7926 ext.1 or visit Strafford’s website 
at www.straffordpub.com.
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Introduction 
 

Statements made in the course of this presentation represent our own 
views.  We do not speak on behalf of, or represent the views of, our 
respective firms or of any other members of our respective firms. 
 
The only stupid question is the one you don’t ask. 
 
If we’re ever across the table from you, don’t try to hold anything we 
say in this presentation against us!  



 

 

Representations 
 

What is a representation? 
A statement of past or current fact 

• Speaks only to the past or the present, not to the future 
• Not a mere expression of an opinion 

 
What is its purpose? 

To induce the other party to enter into the agreement in reliance on the 
representation; part of the overall consideration 

 
How was it developed?  

Basis is in common law, not statutory (with exceptions) 
 
What are the potential remedies of misrepresentation? 

Damages, loss of the benefit of the bargain (fraudulent inducement), 
rescission 



 

 

Warranties 
What is a warranty? 

A statement of current or future condition  

• Implies an obligation to indemnify on the part of the giver in the 
absence of specific, exclusive remedies in the agreement 

• Speaks to the present and/or the future, not the past 
 

What is its purpose? 
To ensure the other party that certain defined conditions are and will 
be met during the life of the contract 
 

How was it developed? 
Basis is in common law and the UCC; not intended to cover services 

 
What are the potential remedies for breach? 
 Damages, equitable relief, but not rescission 
 



 

 

Functions of Reps and Warranties  
in Commercial Contracts 

 
Induce the other party to enter into the agreement in reliance upon the 
existence of certain facts and conditions 

  
Establish the basis for the agreement 
 
Provide information to the other party 
 
Allocate risk 
 
Limit the liability of the disclosing party 
 
To establish the bases for remedies 

 



 

 

Breaches of Reps and Warranties 
 

What is a “breach”? 
One definition - a party’s failure to perform a contracted-for act or a 
failure to comply with a duty imposed by law. 
  

How is a representation “breached”? 
• Inaccuracy of a representation ≠ failure to perform a contracted-

for act 
• Is it even possible to breach a representation? 

 
A misrepresentation is a tort, not a contract breach 

• Intentional misrepresentation (e.g., fraud) 
• Negligent misrepresentation (not available in all states) 

 
Availability of independent relief - sometimes 



 

 

Breaches of Reps and Warranties (cont.) 
 

What is a breach of a warranty? 
 
• A party’s statement about a current or future condition is or becomes 

untrue. 
• Without specific contractual limitations, statements about conditions 

(i.e., warranties) must remain true for the duration of the contract. 
 
Potential effects of a representation without a warranty 

• In the absence of other language, factual statement only has to be true 
once. 

• Ability to recover damages, statute of limitations, etc., may be limited 
 
 
 



 

 

Breaches of Reps and Warranties 
Drafting Considerations 

 
Separating reps from warranties 
• Reps without warranties – harder to enforce 
• Warranties without reps - may be appropriate in certain circumstances 

 
Consider timing and duration 
• Representations 

o One-time event – when the contract is signed, as of a certain date? 
o Every time a certain event occurs 
o On-going  

• Warranties 
o Intended to be a one-time event? 
o If not, for what period? 

 
  



 

 

“Survival” of Representations and Warranties 
 

Typical language:  “The representations and warranties set forth in Section 
X will survive the execution of this Agreement for a period of Y months.” 
 
What does this language really mean? 
• That the reps and warranties must be accurate on a continuous basis 

for the entire Y months? 
• That the reps and warranties must be accurate when made, but that 

any claim for breach must be submitted with Y months? 
• Some combination of the above? 
• Neither of the above? 
• Something else? 

 
  



 

 

Survival of Representations and Warranties 
Drafting Considerations 

 
Specify the time(s) at which the representations and warranties must be 
accurate. 
• As of the Effective Date, the Company is in good standing in all states in 

which the conduct of its business so requires. 
• The equipment will meet each of the specifications described in Exhibit 

A on the date of delivery. 
 
Specify the duration, if any, of any ongoing obligations. 
• The Company is, and will for the duration of this Agreement continue to 

be, in good standing in all states in which the conduct of its business so 
requires. 

• On the date of delivery and for a period of one year thereafter, the 
equipment will meet each of the specifications described in Exhibit A. 
 



 

 

Survival of Representations and Warranties 
Drafting Considerations (cont.) 

 
Provide specific remedies for breach, where possible. 
• In the event that the equipment does not meet the specifications 

described in Exhibit A at any time during the 12-month period 
following delivery (the “Warranty Period”), the Company will…. 

 
Be specific about when any claims must be made. 
• Any claims for breach of any warranty hereunder must be received by 

the Company on or before the 30th day after the expiration of the 
Warranty Period. 

 
Limit (or don’t limit) remedies 
• The foregoing is the Buyer’s sole and exclusive remedy with respect to 

any breach of the provisions of Section X hereof (including, without 
limitation, any claims for breach of contract, misrepresentation, 
negligence, or any other cause of action). 



 

 

Survival of Representations and Warranties 
Drafting Considerations (cont.) 

 
• The foregoing shall be in addition to any other remedies available to 

the Buyer at law or in equity. 
 
Include (or avoid) qualifiers – to be discussed later. 
 
Contracts involving the sale of goods - include a disclaimer of any 
warranties for merchantability or fitness for a particular purpose. 
 
Contracts that combine the sale of goods with the provision of services 
• Separate the two to the greatest extent possible. 
• Tailor remedies according to what is being provided. 
• Be specific about how damages are determined 

 
  



 

 

Cure Periods 
 

Cure Period – a period of time when a party can remedy a breach without 
penalty. 
 
Can the breach of a representation be cured? 
• Not really – it either happened or it didn’t. 
• Other party can waive the breach for a specified period of time 

 
Can the breach of a warranty be cured? 
• Non-conformity can be waived for a specified period of time 
• As long as the non-conformity is corrected within the specified period 

(the cure period), no action on the part of non-breaching party is 
permitted unless contractually specified (e.g., a late payment fee). 

• Pay attention to “has occurred and is continuing.” 
 
Typically more of an issue when dealing with covenants. 



 

 

Covenants 
 
• A promise to take – or not take – a specific action in the future  

 
• Create the “rules of the road” for the commercial agreement and 

relationship going forward  
 
• Standard for performance can be results based, or effort based 
 
• Breach – and possibility of cure  
 
• Remedies – damages; equitable relief  
 
• Survival – can be beyond the life of the contract  
 

  



 

 

What’s in a Name? – Why it Matters What You Call it 
 
• Representations, Warranties and Covenants are distinct concepts 

 
• Remedies available for a breach can differ  
 
• Different bases for cause of action  
 
• Survivability  
 
• Watch out for misclassifications in drafting  

  



 

 

Commonly Negotiated Qualifiers 
 

Materiality/Material Adverse Effect 
Reasonableness 
Best efforts 
  



 

 

Other Drafting Consideration 
 

Multiple definitions of the same terms 
 
Conflicting provisions 
 
Piling on dates 
 
Double materiality 
 
Would – should – could 
 
Affirmative vs. permissive 
 
Will – shall 
  



 

 

Indemnification 
 

What obligation does an indemnification provision create? 
• Obligation to cover losses, and often to defend against claims 
• Focus is usually third-party claims/damages, but not always 

 
Eliminating materiality from indemnification provisions (a/k/a  
“materiality scrape)? 
• Any references to materiality, material adverse effect, reasonableness, 

etc., are ignored 
• Can apply to determination of liability, amount of liability, or both 

 
When the other side knows when the contract is signed that a rep/warranty 
isn’t true (a/k/a sandbagging a/k/a “gotcha”) 
 Implicates issues of both fairness and proof 

  



 

 

Other General Negotiating Tips 
 

 Don’t ask for something you’d never give. 
 

 When defending your client’s position, offer your one or two best 
reasons, not every reason you can think of. A skillful opponent will 
focus on your weakest arguments at the expense of the points you 
really care about.  

 
 Don’t sweat the small stuff. Make sure you have discussed with your 

client those points you can give on if you have to in order to get what’s 
really critical. 

 
 Don’t base your arguments on “in my experience.” 

 
 Don’t be obnoxious. 

 
 Don’t take it personally. 



Contact Information 
Susan J. Macaulay, Managing Partner 
Edwards Maxson Mago & Macaulay, LLP 
444 W. Lake Street, Suite 1700 
Chicago, IL 60606 
smacaulay@em3law.com 
312-238-9200

Omar Samji, Partner 
Shearman & Sterling 
Bank of America Tower 
800 Capitol Street, Suite 2200 
Houston, TX  77002 
omar.samji@shearman.com
713-354-4887
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