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Ask your Client the following:

(1) Are you in a single, double or triple net lease?

(2) How are CAM charges calculated?
• (A) Pro Rata portion (sq./ft. numerator ÷ total sq./ft. denominator) or (B) Proportionate share
contingent on occupancy rate.

(3) How many terms are optional vs. mandatory for the life of the lease?

(4) What is the annual increase in the monthly rental amounts?

(5) What type of guarantees have you provided to the landlord?

(6) What are the liabilities if you default under the lease agreement?

(7) What type of business is operating under the lease agreement and is it dependent on foot
traffic or online transactions?

(8) What type of insurance do you have and do you qualify for any COVID related relief
programs?



Prior to initiating any type of negotiations with the landlord, research the following:

(1) What is your states governing statutes on commercial leases? (Texas = Tex. Prop. Code,
Title 8, Chapter 93)

(2) Consider specific laws of contract which govern your state as well as the Restatement
Second of Contracts to aid in any interpretations or pre-litigation concerns.

(3) Discuss the risks and benefits of leaving your Client’s FFE (Furniture, Fixtures, and
Equipment) at the demised premises. Abandonment vs. Potential Landlord Lien and
Lockout vs. Additional Collateral.

(4) Evaluate prior, current, and future P&L Statements (profit/loss) so that you have a
comprehensive fiscal timeline to present to the landlord when engaging in negotiations.

(5) Evaluate the costs and net worth of the FFE at the demised premises.

(6) Discuss whether your Client qualifies for a loan and/or a federal subsidy.



The following should always be considered when negotiating with the landlord:
(1) Whether there is a guarantor on the lease. If not, this option may serve as additional security.

If yes, discuss the current security this provides the landlord and/or add an additional
guarantor (may need to show financial viability).

(2) How are CAM charges currently allocated? There may be room to negotiate further increases,
or reductions, in cost allocations to allow relief for either landlord or tenant.

(3) Discuss the nature of your Client’s business. Is it predominantly reliant on foot traffic or is it
more online/electronic in nature. This will allow for smoother negotiations and financial
growth as the pandemic subsides and the market opens up again. It provides a foreseeable
timeline for the landlord.

(4) Discuss your current FFE at the demised premises. The value of the inventory and the money
currently invested at the premises; such is a surety in and of itself.

(5) Discuss terms of negotiation in dollars and cents. You may be hurting but so is the landlord.
Points to discuss are: (A) pros and cons to litigation in contrast to an outside agreement; (B)
difficulties of landlord finding a new tenant; (C) possibilities of bankruptcy if landlord
continues to demand payment; (D) some money is better than no money since landlord has
costs to maintain the premises as well.



A tenant may bargain the following:

(1) Rent relief for X amount of months and tenant, for valuable consideration, agrees to
extend the lease Y amounts of months at an increased monthly rental amount (taking into
consideration interest, tax, inflation).
• This should not be offered in the beginning. A tenant and their counsel will only hinder negotiations

if they set the bar too high from the onset. Seek relief alone and only offer additions thereafter if
the landlord is unwilling or unable to budge from their position.

(2) Discuss having additional guarantors on the lease agreement if necessary.

(3) Discuss switching the rental monthly amounts from a dollar amount to a percentage of
gross sales (pros and cons to this method).

(4) Discuss opting for a balloon payment at the end of the lease for X amount of months free
of rental payments (pros and cons to this method). Additions may include interest, higher
CAM payments, etc.

(5) Discuss landlord’s flexibility in payments - are installments an option? Can monthly
amounts vary in correlation to profits earned?



1. Consider Chapter 11 of the Restatement Second of Contracts:

• Restat 2d of Contracts, § 261 - Discharge by Supervening Impracticability

• Restat 2d of Contracts, § 265 - Discharge by Supervening Frustration

• Restat 2d of Contracts, § 269 - Temporary Impracticability or Frustration



1. Consider your contract’s force majeure clause and casualty loss provision:

• MRC Permian Co. v. Point Energy Partners Permian LLC, 624 S.W.3d 643 (Tex. App.
2021)

• Va. Power Energy Mktg. v. Apache Corp., 297 S.W.3d 397, 399 (Tex. App. 2009)

• TEC Olmos, LLC v. Conocophillips Co., 555 S.W.3d 176, 179 (Tex. App. 2018) (also
discussing the doctrine of ejusdem generis)



1. Risks of abandonment and lockout:

• Tex. Prop. Code § 93.002 - Interruption of Utilities, Removal of Property, and Exclusion
of Commercial Tenant.

• Tex. Prop. Code § 93.003 - Commercial Tenant’s Right of Reentry After Unlawful
Lockout.

• Lazell v. Stone, 123 S.W.3d 6, 8 (Tex. App. 2003)

• Customer Ctr. of DFW Inc. v. RPAI N. Richland Hills Davis Ltd. P’ship, No. 02-20-00189-
CV, 2021 Tex. App. LEXIS 4157, at *1 (Tex. App. May 27, 2021)

• Sky Interests Corp. v. Moisdon, No. 05-18-00160-CV, 2019 Tex. App. LEXIS 6513, at *1
(Tex. App. July 30, 2019)



1. Security deposit issues and negotiations:

• Tex. Prop. Code § 93.004 - Security Deposit.

• Tex. Prop. Code § 93.005 - Obligation to Refund Security Deposit.

• Tex. Prop. Code § 93.006 - Retention of Security Deposit; Accounting.

• Tex. Prop. Code § 93.009 - Tenant’s Forwarding Address.

• Tex. Prop. Code § 93.011 - Liability of Landlord.

• Zhang v. Capital Plastic & Bags, Inc., 587 S.W.3d 82, 86 (Tex. App. 2019)

• Casselsco, Inc. v. Alvi, No. 01-20-00324-CV, 2021 Tex. App. LEXIS 6194, at *1 (Tex.
App. Aug. 3, 2021)

• Abramson v. Rashti, 373 S.W.2d 699, 700 (Tex. Civ. App. 1963)

Additional negotiation tips: (A) may choose to forfeit the deposit automatically in
consideration for relief or to be discharged from the agreement; or (B) can place an
additional deposit down as further security for rent relief.



When discussing and negotiating these types of commercial leases, keep in mind the
following:
1. Understand that both parties are at financial loss and risk.
2. Avoid contentious negotiations – evaluate the parties temperament and relationship – is it

better to negotiate via legal counsel or to allow the parties to discuss the issues directly?;
3. The goal is to keep your client’s business alive, to adhere to the terms of the lease, and to

ensure the landlord remains whole and not at a loss. Litigation is a lose/lose scenario for
everyone.

4. Remind the landlord of the economic market, the difficulties of obtaining a new tenant,
your receptiveness to amending the lease in both parties favor. Be fair but firm.

5. Be transparent: share financials, P&L statement, value of FFE, prior and future financial
trajectories, goals for short-term and long-term rent relief and financial government
subsidies;

6. Keep everything in writing. No oral or written representations without binding
agreements (keep in mind laws of agency; exceeding scope of
employment/representation; authority to execute such offers).
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Tenant asks for rent relief. What’s next?

Threshold issues

• Does the tenant have a legal entitlement to relief?

o Force majeure clauses

o Frustration of purpose

• Is there a practical remedy to remove the tenant?

o Eviction moratoria

o Availability of replacement tenant

• Is lender consent required?

o Loan agreement or personal guaranty

• Does the landlord or tenant qualify for government aid?

o Paycheck Protection Program (PPP) loan funds used for rent and mortgage interest qualify for forgiveness
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Force majeure clauses

• Excuse performance in the event of unforeseeable circumstances that are 
beyond the control of either party to a contract

o Many leases exclude the payment of rent from the performance that may be 

excused due to force majeure event

o Lease may or may not include pandemics or government orders in the list of 

force majeure events

o Litigation involves whether broadly defined force majeure events include 

pandemics and COVID-19 mandates

• What is the remedy? Toll time for performance, excuse performance during 
the force majeure event, or allow termination?

3



Force majeure clauses (cont.)

• Analysis turns on specific language in the lease

o “If either party is delayed, hindered or prevented from the performance of an obligation 
because of strikes, lockouts, labor troubles, the inability to procure materials, power 
failure, restrictive governmental laws or regulations, riots, insurrection, war or another 
reason not the fault of or beyond the reasonable control of the party delayed (collectively, 
“Force Majeure”), then performance of the act shall be excused for the period of the 
delay; provided, however, the foregoing shall not: (A) relieve Tenant from the obligation to 
pay Rent, except to the extent Force Majeure delays the Commencement Date; and (B) 
be applicable to delays resulting from the inability of a party to obtain financing or to 
proceed with its obligations under this Lease because of a lack of funds.”

o Court held that COVID-19 was a force majeure event under the lease even though 
pandemic was not an expressly covered event, but tenant was not relieved of obligation 
to pay rent under the plain language of the lease.  1600 Walnut Corp. v. Cole Haan 
Company Store, No. CV 20-4223, 2021 WL 1193100 (E.D. Pa. Mar. 30, 2021).
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Force majeure clauses (cont.)

• Exclusion of force majeure relief to rent payments often enforced

o Texas federal court did not reach whether pandemic or government orders were force 
majeure events where lease excluded rent payments from the performance that could be 
excused.  In re CEC Ent., Inc., 625 B.R. 344 (Bankr. S.D. Tex. 2020); see also Wroblesky
v. Hughley, 169 N.E.3d 709 (Ohio Ct. App. 2021) (in a pre-pandemic case, holding that 
government action in failing to issue a liquor permit did not excuse the tenant from paying 
rent where lease provided that force majeure did not apply to payment of rent)

• But, language must be clear

o Where the lease provided that a “lack of money shall not be grounds for force majeure” 
but did not expressly exclude the payment of rent from the performance excused by force 
majeure, an Illinois federal court held that the pandemic, not a lack of money, was the 
proximate cause of the non-performance and the tenant was excused from paying rent.  
In re Hitz Restaurant Group, 616 B.R. 374 (Bankr. N.D. Ill. 2020).
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Frustration of purpose

• Excuses performance when an unforeseeable event destroys the reason for 
entering into the contract

o Disfavored doctrine in some states, including Ohio (see, e.g., Wroblesky)

o Contract must have essentially no remaining value for doctrine to apply.  In re 
CEC Ent., Inc., 625 B.R. 344 (Bankr. S.D. Tex. 2020) (order did not frustrate the 
purpose of a multi-year lease by forcing tenant to close for a few months).

o Existence of a force majeure clause in a lease precluded relief under frustration 
of purpose doctrine because parties allocated the risk of unforeseeable events. 
1600 Walnut Corp. v. Cole Haan Company Store, No. CV 20-4223, 2021 WL 
1193100 (E.D. Pa. Mar. 30, 2021); In re Cinemex USA Real Est. Holdings, 627 
B.R. 693 (Bankr. S.D. Fla. 2021); Gap Inc. v. Ponte Gadea New York LLC, No. 
20 CV 4541-LTS-KHP, 2021 WL 861121 (S.D.N.Y. Mar. 8, 2021).
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Practicality of denying rent relief

• Eviction moratoria in many states prevent removal of tenant

o 31 states imposed moratoria on evictions of commercial tenants through a combination of 
court orders, executive orders and legislation

o Today, three states are still imposing moratoria on commercial evictions1

 Maryland – Governor’s Order 20-04-03-01 prohibits commercial evictions (expires Aug. 15, 2021)

 New York – COVID-19 Emergency Protect Our Small Businesses Act of 2021 stayed all evictions 
for commercial tenants with less than 50 employees that demonstrate a financial hardship due to 
COVID-19 (expires Aug. 31, 2021)

 California – Governor’s Executive Order N-28-20 authorizes local governments to ban evictions 
based on non-payment of rent resulting from COVID-19.  Los Angeles and San Francisco have 
imposed bans on evictions that expire September 30, 2021.

• Even if the landlord could evict the tenant, the difficulty of finding a replacement tenant in the 
midst of a pandemic likely nullifies any benefit of evicting the non-paying tenant.
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Lender Consent

• Landlord/counsel should read its loan documents carefully before 
granting any form of rent relief

o Many loan agreements require lender consent for lease modifications, 
either for all leases or major leases (e.g. 10,000 square feet or more)

o If the loan is non-recourse, make sure that modifying the lease without 
lender consent is not a carve-out triggering full liability for a guarantor

o Pay attention to financial covenants and definitions of key terms – even if 
the lender consents, leases under COVID-19 deferrals may be excluded 
from NOI and could therefore cause a default for failure to satisfy the debt 
service coverage ratio or other financial covenants
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Pre-Negotiation Agreements

• Formal or informal? Based on the parties’ goals and personalities

• Common elements:

o Confidentiality (especially from other tenants)

o No agreement to defer rent unless parties enter into a subsequent agreement in a writing 
executed by both landlord and tenant

o Estoppels/representations that the lease is in full force and effect, landlord is not in 
default, and tenant has no rights of set-off, abatement or claims against landlord

o Not a waiver of landlord’s rights

o No obligation to negotiate

o Require tenant to provide financial information (sales reports, statements of liquidity, etc.) 
and a business plan to recover from the pandemic

9
Source: The Impact of the Coronavirus Pandemic on Real Estate Contracts, 35-FEB Prob. & Prop. 34 (Bernhardt, George P. & Fersko, Jack)



Terms of Rent Deferral Agreement

• Payment terms

o Deferral Period (try to match deferral period for debt service, if any)

o Payment Period

 Spread out over specified term or one lump sum payment?

o Interest

o Deferral of full or partial rent payments

 Triple net v. gross

 Percentage rent

10



Terms of Rent Deferral Agreement

• Extension of the term of the lease equal to deferral period

o Preserves value for lender

• Reimbursement for landlord’s expenses, including attorneys’ fees

• Estoppels/representations that the lease is in full force and effect, landlord is not in 

default, and tenant has no rights of set-off, abatement or claims against landlord

• Reservation of landlord’s rights for tenant default and relation back of remedies to 

the date of the initial payment default

o Allows landlord to collect all past due rent at the point of the first default on the payment 
of deferred rent instead of waiting for each payment to come due

• Toll payments from landlord to tenant due prior to repayment of deferred rent

11



Terms of Rent Deferral Agreement

• Restrictions on tenant distributions/dividends until deferred rent repaid

• Financial reporting (gross sales reports, P&Ls, etc.)

• Waiver/modification of lease requirements:

• Occupancy/operational covenants

• Co-tenancy requirements

• Definition of leased premises (add outdoor seating areas?)

• Reserved parking spaces for curbside pickup (but make sure it doesn’t violate 
any other leases in the shopping center)

• Opportunity to modify unfavorable terms

• Guarantor consent or new guaranty

12



Deferred Rent and Subleases/Assignments

• If tenant assigns lease or subleases space prior to the repayment of 

deferred rent, who is responsible for paying the deferred rent?

o Clearly provide that the tenant/assignor remains liable to landlord for 

deferred rent payments

o Subtenant/assignee may want the right to cure deferred rent payment 

default

o Landlord’s interest is in being made whole, however deferred rent is 

allocated between tenant and assignee/subtenant.  Liability should be 

joint and several until deferred rent is paid in full.
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Negotiating New Leases

• Tenants asking for early termination or rent abatement in the event a 
government order mandates full or partial closure

o Require minimum number of days before rights kick in (e.g. 90 days)

o Clarify that closure means unable to open for dine-in or carryout 
(restaurant)

o Early termination fee in the amount of unamortized construction allowance 
and cost of landlord’s work

• Proposed form provision dealing with health crisis available in COVID-
19’s Effects on Real Estate Law—Part 1: Commercial Leasing in a 
Post-Pandemic World, 50-JUN Colo. Law. 28 (Garfield, Ronald).
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