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Overview of Presentation 

I.  Advantages & Disadvantages of Removal 

II.  Requirements for Removal 

III. Common Bases for Removal 

IV. Impact on Other Pleadings 

V.  Strategy 

VI. Remand and Sanctions 

VII. Q&A 
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• Remember, only non-local Defendants can remove 

• Federal Court gives you a single assigned Article III Judge with associated 
resources BUT you won’t know which Judge until you get there 

• Federal Rules of Civil Procedure apply (particularly helpful if you are not in 
home venue) 

• Federal pleading standards apply in federal court 

• Federal versus State discovery procedures including limits and disclosures 
(multi-state subpoenas easier  in federal court) 

• Expert practice may be different in federal court (full expert reports) 

• Limited venues (location, location, location) 

• Federal cases may proceed faster 

 
Advantages/Disadvantages of Removing to 
Federal Court 
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• Federal decisional law applies (check it out early) 

• Federal Rules of Evidence apply 

• Class action interlocutory review of class certification orders 

• Federal courts will have larger jury pools 

• Unanimous jury in federal court (FRCP 47) 

• Jurisdictional Risk – can be raised at any time, even on 
appeal  
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Requirements for Removal 

• Deadlines 

• Where to Remove 

• Other Procedural Requirements 
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Requirements for Removal: Deadlines 

• Timing is Critical 

“The notice of removal … shall be filed 
within 30 days after the receipt by the 

defendant, through service or otherwise, 
of a copy of the initial pleading setting 

forth the claim for relief[.]” 

- 28 U.S.C. § 1446(b)(1) 
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Requirements for Removal: Deadlines 

• “Initial Pleading” = Complaint (ordinarily) 

• “Receipt by the Defendant” 

• Most Common: Formal service of Complaint 

• But statute says “through service or otherwise” 

• What about receipt by fax or e-mail? 

• Answered in Murphy Bros. v. Michetti Pipe 
Stringing, 526 U.S. 344 (1999). 
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Requirements for Removal: Deadlines 

 Murphy Bros: Defendant removed 44 days 
after receiving faxed copy of Complaint, but 
30 days after official service of Summons & 
Complaint. 

 11th Circuit said case should have been 
remanded because removal was untimely. 

 Supreme Court disagreed. 
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Requirements for Removal: Deadlines 

 Supreme Court holding: 

 “A named defendant’s time to remove is triggered by 
simultaneous service of the [S&C], or receipt of 
the complaint, ‘through service or otherwise,’ after 

and apart from service of the summons, but not by 
mere receipt of the complaint unattended by any 

formal service.” 
 

 Had the defendant been formally served with the 
Summons and then informally faxed or e-mailed a 
copy of the Complaint, removal deadline would 
have been 30 days after receiving the Complaint. 
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Requirements for Removal: Deadlines 

 What happens when a defendant waives 
service? 

◦ Waiver is a question of state law. 

◦ Often construed as the date the Acknowledgment 
of Service form is signed. See, e.g., Di Loreto v. 

Costigan, 351 F. App’x 747 (3d Cir. 2009) (holding an email 
was insufficient to waive service, relying instead on date 
acceptance of service form was signed). 

◦ Caution: Entering a general appearance, filing an 

Answer, or filing a motion in state court may 
constitute a waiver of service. 
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Requirements for Removal: Deadlines 

 What about later-served defendants? 

 They, too, have 30 days to remove, but… 

 “Rule of Unanimity” will apply. 

 Removing defendant must obtain consent from 
all earlier-served defendants. 

◦ Circuit split re: requirements for consent 

 Removal automatically barred after one year 
when based on diversity jurisdiction. 
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Requirements for Removal: Where? 

 Answered in 28 U.S.C. § 1446(a). 

 Must be removed to the Federal District Court 
“for the district and division” in which the state 
court action is pending. 

 Cannot rely on 1446(b) to overcome limitation in 
1446(a). See, e.g., Scott v. Jacobson, 2006 U.S. Dist. LEXIS 
53513 (E.D. Cal. Aug. 2, 2006). 

 Can always move to transfer venue after 
removing. 
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Requirements for Removal: Procedure 

 Make sure you know what needs to be filed in 
both federal and state court. 

 For federal court: Look to 28 U.S.C. § 1446(a): 

1)  Notice of Removal containing a “short and plain 
statement of the grounds for removal”;  

2)  Copies of “all process, pleadings, and orders 
served upon such defendant[s] in such action”; 

3)  Any filings required under Local Rules (e.g., Civil 
Cover Sheet, Certificate of Service) 
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Requirements for Removal: Procedure 

 Make sure you know what needs to be filed in 
both federal and state court. 

 For state court: Look to 28 U.S.C. § 1446(d): 

1) Copy of the federal Notice of Removal must be filed 
with the clerk of the state court; 

2) Any other filings required under state local rules (e.g., 

Affidavit of Service)  

 Anomaly: States that allow “pocket service” 
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Requirements for Removal: Procedure 

 Don’t forget you must also “promptly” 
provide written notice of removal “to all 
adverse parties.” 28 U.S.C. § 1446(d). 

 Do co-defendants qualify as adverse 
parties? 

 Probably not, but “a removing defendant 
should, as a matter of careful practice, 
provide written notice to all ‘real parties in 
interest.’” Thorpe v. Daugherty, 606 F. Supp. 226 (N.D. 
Ga. 1985). 
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Requirements for Removal: Procedure 

 What content should be included in the 
Notice of Removal? 

◦ Indicate the date of formal service to confirm 
removal is within 30 days. 

◦ State the basis for the Federal Court’s jurisdiction 
(e.g., federal question, diversity, or both). 

◦ State basis for supplemental jurisdiction over any 
state claims. 

◦ Confirm notice is being given to state court and 

parties. 
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• Federal Question Jurisdiction 

• Complaint asserts a claim arising under federal law 

• Diversity Jurisdiction 

• Plaintiffs and Defendants are from different states, and 
amount in controversy exceeds $75,000 

Common Bases for Removal 
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• Federal Question Jurisdiction 

• “The district courts shall have original jurisdiction of all 
civil actions arising under the Constitution, laws, or 
treaties of the United States.”  28 U.S.C. § 1331 

• Requires: 

• (1) Substantial federal issue 

• (2) Part of “well-pleaded complaint” 

Common Bases for Removal 

22 



© 2017 Greenberg Traurig, LLP 

• Federal Question Jurisdiction 

• Substantial federal issue 

• Includes state law claims that “turn on substantial 
questions of federal law” Grable & Sons Metal Prods., Inc. v. Darue Eng’g & 
Mfg., 545 U.S. 308, 312 (2005) 

• (e.g., breach of contract; fiduciary breach; misrepresentation; 
California unfair competition §17200) 

• The substantial inquiry looks “to the importance of the 
issue to the federal system as a whole,” not to the parties 
in the particular suit. Gunn v. Minton, 568 U.S. 251, 260(2013) 

 

Common Bases for Removal 
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• Federal Question Jurisdiction 

• Substantial federal issue: examples 

• Intellectual Property:  patents, copyright, trademark 

• Civil Rights:  Title VII, ADA 

• Labor laws:  NLRA, FLSA, FMLA 

• Federal regulations:  FINRA, NASD 

Common Bases for Removal 
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• Federal Question Jurisdiction 

• Part of “well-pleaded complaint” 

• Cannot “artfully plead” around federal issues: 

• “a plaintiff may not defeat removal by omitting to plead 
necessary federal questions.  If a court concludes that a 
plaintiff has artfully pleaded claims in this fashion, it may 
uphold removal even though no federal question appears on 
the face of the plaintiff’s complaint.”  Rivet v. Regions Bank of 
Louisiana, 522 U.S. 470, 475 (1998) (citations and internal quotations 
omitted). 

• Cannot rest on actual or anticipated counterclaims 

• Preemption exception 

Common Bases for Removal 
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• Diversity Jurisdiction:  Complete Diversity 

• Requires: 

• (1) Complete diversity of citizenship between Plaintiffs 
and Defendants  

• (2) Amount in controversy exceeds $75,000 

Common Bases for Removal 
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• Diversity Jurisdiction:  Complete Diversity 

• Citizenship: 

• Determined at the time filing 

• Individuals’ citizenship determined by domicile, not mere 
residence or presence 

• (1) Residence or fixed physical presence 

• (2) Intent to remain permanently or indefinitely 
 

• Illustrative cases:  Kantor v. Warner-Lambert Co., 265 F.3d 853, 857 (9th Cir. 
2001); Lew v. Moss, 797 F.2d 747, 749 (9th Cir. 1986); Von Dunser v. Aronoff, 
915 F.2d 1071, 1072 (6th Cir. 1990); Gutierrez v. Fox, 141 F.3d 425, 427-28 (2nd 
Cir. 1998); Bhatti v. Pettigrew, 2012 WL 1107650 (S.D.N.Y. April 3, 2012); 
Heinz v. Havelock, 757 F.Supp. 1076 (C.D. Cal. 1991); Bansal v. Chakrala, 2011 
WL 2148825 (D.N.J. May 31, 2011). 

Common Bases for Removal 
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• Diversity Jurisdiction:  Complete Diversity 

• Citizenship:  Entities 

• Corporations:  

• (1) State of incorporation; and 

• (2) State of principal place of business (“nerve center”).  See Hertz 
Corp. v. Friend, 559 U.S. 77 (2010) 

• Partnerships:   

• Based on the citizenship of its partners 

• LLCs:   

• Based on the citizenship of its members 

• If members are entities, requires an upstream analysis.  See 
Bayerische Landesbank v. Aladdin Capital Mgmt LLC, 692 F.3d 42, 49 (2d Cir. 2012) 

 

Common Bases for Removal 
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• Diversity Jurisdiction:  Amount in Controversy 

• More than $75,000, exclusive of interests and costs 

• Determined from the allegations in the complaint 
(defenses have no effect) 

• Defendants’ liability may be aggregated if joint 

 

Common Bases for Removal 
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• Diversity Jurisdiction:  Amount in Controversy 

• May include attorneys’ fees if recoverable by statute or 
contract 

• May include punitive damages if recoverable by state law 
(but note:  Court will “scrutinize claim closely”) 

• May include value of injunctive or declaratory relief 

Common Bases for Removal 

30 



© 2017 Greenberg Traurig, LLP 

• Diversity Jurisdiction:  Amount in Controversy 

• Value of injunctive or declaratory relief 

• “measured by the value of the object of the litigation.”                           
Hunt v. Wash. State Apple Adver. Comm’n, 432 U.S. 333, 347 (1977).  

• From viewpoint of either party 

• Possible valuations include:  financial impact (e.g., salary 
during non-competed period), value of protecting 
information, value of property interest 

• Illustrative examples:  Scaff v. Ralcorp Holdings, Inc., 2006 WL 3210337 (S.D. Ill. Nov. 6, 
2006); Davis v. Advanced Care Techs., Inc., 2007 WL 1302736 at *2 (E.D. Cal. May 2, 
2007); Harstein v. Rembrandt IP Solutions, LLC, 2012 WL 3075084 at *3 (N.D. Cal. July 
30, 2012) 

Common Bases for Removal 
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Impact on Other Pleadings 

 Removing may change your client’s time to 
answer or otherwise respond. 

 Time to answer in state court may differ from 
federal court. 

◦ Example: In Minnesota state court, an answer is due 
20 days after service, but in federal court, it is due 21 
days after service. 

 Consider removing first, then answering. 

◦ Avoids any disputes re: waiver or consent to 
personal jurisdiction by state court. 
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Impact on Other Pleadings 

 Must reconcile state court answer deadline 
with federal removal deadline. 

 Answer found in Fed. R. Civ. P. 81(c)(2). 

 A defendant who did not answer before 
removal must answer (or otherwise respond) 
within the longer of these periods: 

◦ 21 days after service; or 

◦ 7 days after the Notice of Removal is filed. 
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Supplemental Jurisdiction 

 What if a Complaint includes claims under 
both federal and state/common law? 

 In cases removed based on diversity 
jurisdiction, it makes no difference. 

 Can make a difference when federal question 
is the only basis for removal. 
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Supplemental Jurisdiction 

Supplemental jurisdiction exists when the 
state / common law claims are “so related 
to [the federal] claims that they form part 

of the same case or controversy.” 
- 28 U.S.C. § 1367 

 Example: Race discrimination claims 
under Title VII (federal) and a state 
human rights act. 

◦ Claims arise from the same set of underlying facts 

35 



Supplemental Jurisdiction 

 The Federal Court has discretion to retain or 
remand state / common law claims. 

 Practice may vary by judge. 

 Risk of having two forums, two proceedings, 
two discovery periods, two trials, and two 
appeals. 
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For Plaintiffs to prevent removal 

• Include a nondiverse defendant: If none of your claims 
“arise(s) under” federal law, join a nondiverse defendant, 
provided it is a bona fide defendant 

• Keep claim under $75,000 as to each defendant 

• Don’t plead federal claims: if you have remedies under 
both federal and state law, plead only the state claims 
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Plaintiff alternatives if Defendant successfully removes 

• If timely, dismiss and file new state action (one without 
basis for removal) 

• Post removal changes in case:  Once removal jurisdiction 
applies, it is generally not affected by post-removal changes 
in the plaintiff’s case.  But you may be able to get a federal 
judge to remand if you dismiss all “federal question” claims; 
or by showing the need to join absent parties 
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STEP ACTION RULE DEADLINE 

  
1 

  
Decide whether you want to remove  

    
Approximately 21 days from 
service of summons & complaint to 
allow time to prepare removal 

papers by deadline to remove) 
  

  
2 

  
Determine whether federal jurisdiction 
exists 

  
28 U.S.C. § 1331 
28 U.S.C. § 1332 
28 U.S.C. § 1453 

  

  
See Step 1 

  
3 

  
Determine whether removal is timely 
  

  
28 U.S.C § 1446 

  
30 days from service of summons 
& complaint 
  

  
4 

  
Obtain consent from other defendants 
  

    
Obtain consent prior to removal; 
Co-defendants must file consents 
within 30 days of Step 6 

  
  
5 

  
Prepare and file notice of removal in 
federal court 
  

  
28 U.S.C § 1446 

  
30 days from service of summons 
& complaint 

  
6 

  
Prepare and file Notice of Filing of Notice 
of Removal in state court 
  

  
28 U.S.C § 1446 

  
Promptly after Step 5 

  
7 

  
Motion to remand 
  

  
28 U.S.C § 1447 

  
30 days from Step 5 

  
8 

  
Consider options if case is remanded 
  

    

  
9 

  
Respond to Complaint 
  

  
FRCP 81(c)(2) 

  
Time remaining to respond under 
state law or 5 days after removal, 
whichever is later  

  
Governed by state law if remand is 
ordered 
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• Timing is everything.  Three time limitations for removal under 
28 U.S.C. § 1445(b): 

1.The notice must be filed within 30 days after the defendant 
receives service of the initial pleading stating if the basis for 
removal is evident on the face of the pleading; or 

2.If on its face the case is not removable (for instance amount in 
controversy not clear), the defendant can file its notice of removal 
within 30 days after the defendant receives “a copy of an 
amended pleading, motion, order or other paper from which it 
may first be ascertained that the case is one which is or has 
become removable.” 

3.The latest a case can be removed on the basis of diversity is 1 year 
after the action was filed.  
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• Avoid Waiver 

• A defendant may waive the right to remove a state court action to federal court.  See 
Groesbeck v. Investments, Inc. v. Smith, 224 F.Supp.2d 1144 (E.D. Mich. 2002). 

• Contracts waiving the right to remove to federal court are enforceable.  Pelleport Investors, 
Inc. v. Budco Quality Theatres, Inc., 741 F.2d 273, 279 (9th Cir. 1984).  

• State court defendant may waive right to remove “by taking some substantial offensive or 
defensive action in the state court action indicating a willingness to litigate in that tribunal 
before filing a notice of removal with the federal court.”  Yusefzadeh v. Nelson, Mullins, 
Riley & Scarrborough, LLP, 365 F.3d 1244. 1246 (11th Cir. 2004).  

• Actions that can waive: filing a permissive counter-claim or cross-claim, moving to compel 

arbitration; moving for an injunction; moving to dismiss 

• Actions that won’t waive: moving to vacate a restraining order or opposing preliminary injunction; 

filing an Answer 

 

Strategy 

41 



© 2017 Greenberg Traurig, LLP 

Don’t wait to obtain consents from unserved co-defendants 

• All co-defendants who have been served with summons 
and complaint must consent to removal of a case before it can 
be removed. 

• If there is no evidence of service of process on the docket and you 
have no reason to believe the co-defendants have been served, 
allege on “information and belief” no other co-defendants have 
been served, and that any other co-defendants would consent to 
removal.  

• Consenting co-defendants should file written consents with the 
court to ensure that the court does not remand the case to state 
court on a sua sponte basis due to lack of proof of consent.  
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• If a co-defendant has already removed a case, you should 
file a written consent to that removal (assuming you 
consent) and you should file your own notice of removal if 
there are any additional grounds that support federal 
jurisdiction and/or removal that were not stated in the co-
defendant’s notice of removal.  You need to do this within 
the same 30 day deadline for filing the notice of removal 
itself.  
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Impact of Removal on Deadline to Respond 

 Once the case is removed, you have the longer of: 

 1. 21 days from the date you received the   
               summons and complaint; or 

 2. 7 days from the date of removal 

To respond to the complaint with a motion to dismiss, 
answer, or some other pleading.   

If you are going to Answer instead of filing a motion attacking 
the pleading, consider with there are advantages to filing an 
Answer in state court before removing.   
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Don’t load down your Notice of Removal with evidence, save 
it for opposition to motion for remand. 

In Dart Cherokee Basin Operating Company v. Owens, the 
Supreme Court held that no evidence needed to be included 
with a Notice of Removal.  The Court explained, the removal 
statute, 28 U.S.C. § 1446, requires only a “short and plain 
statement of the grounds for removal” “By design,” the Court 
elaborated, this language “tracks the general lpeading 
requirement stated in Rule 8(a) of the Federal Rules of Civil 
Procedure,” strongly suggesting that a removal notice need 
consist only of a pleading, and not evidence.”   
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• Common Bases for Remand and Timing: 

• Subject matter jurisdiction 

• May be raised at any time before final judgment  

• Removal defects 

• 30 days after removal notice is filed 

• Abstention if action seeks equitable or discretionary relief 

Remand and Sanctions 
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• Removal Defects:   

• Tardy removals (more than 30 days, or more than a year 
in diversity actions)  

• “Local Defendant” violations 

• All served Defendants did not join in removal  

Remand and Sanctions 
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• Motions to Remand:   

• Burden on party invoking the federal court’s jurisdiction 
(preponderance of the evidence) 

• Court may consider the complaint, removal notice, and 
other relevant information that the parties submit  

• Pre-Remand, jurisdictional discovery is discretionary 
and may be denied 

Remand and Sanctions 
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• Sanctions:   

• “[J]ust costs and any actual expenses, including 
attorneys fees, incurred as a result of the removal.”        
28 USC § 1447 (c) 

• May only be awarded where the plaintiff is successful on 
a motion to remand for statutory grounds (jurisdictional 
or removal defects) 

• Note:  awards may be appealed 

Remand and Sanctions 
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• Considerations when Awarding Sanctions:   

• “objectively reasonable basis for removal” 

• “We hold that, absent unusual circumstances, attorney’s 
fees should not be awarded when the removing party has 
an objectively reasonable basis for removal.”  Martin v. 
Franklin Capital Corp., 546 U.S. 132, 136 (2005) 

• Examples:  overturned case law, interpretation of statute 
or factual dispute 

Remand and Sanctions 
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• After Remand:   

• State court regains jurisdiction after federal clerk mails 
certified copy of the order of remand 

• Appearance in federal court precludes default in state 
court 

Remand and Sanctions 
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Order Granting Remand 

•With limited exceptions, order remanding a case based on the lack of 
subject matter jurisdiction or a procedural defect under 28 U.S.C § 1447(c) 
is “not reviewable on appeal or otherwise.”  28 U.S.C. § 1447(d).  See 
Things Remembered, Inc. v. Petrarca, 516 U.S. 123, 128 (1995). 

•“[R]eview is unavailable no matter how plain the legal error in ordering 
the remand.”  Kircher v. Putnam Funds Trust, 547 U.S. 633, 642 (2006).  
Ban on appellate review avoids the delay that could result if remand 
orders were appealable and the case could be recalled from the state court.  
Liberty Mutual Ins. Co. v. Ward Trucking Corp., 48 F.d 742, 745 (3d Cir. 
1995).  

•Exception – Class Actions: However, CAFA allows remand orders to 
be appealed and gives the court of appeals discretion to decide whether or 
not to accept the appeal. The petition for leave to appeal must be 
submitted not more than 10 days after entry of the order denying or 
granting the motion to remand. 
   

52 

Strategy 



© 2017 Greenberg Traurig, LLP 

Can you appeal?  Probably not. 

Orders Denying Remand 

•With limited exceptions, an order denying remand is an 
interlocutory order and there is no right to immediate appeal.  
Appeal lies from final judgment.  Cervantex v. Bexar County 
Civil Service Comm’n, 99 F.3d 730, 734 (5th Cir. 1996).  

•A plaintiff receiving an order denying remand can ask for 
immediate review by filing an extraordinary writ of 
mandamus under 28 U.S.C. § 1651, although this is reserved 
for “extreme situations.”  See Rohrer, Hibler & Replogle, Inc. 
v. Perkins, 728 F.2d 860, 863 (7th Cir. 1984).  
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