
WHO TO CONTACT DURING THE LIVE PROGRAM

For Additional Registrations:

-Call Strafford Customer Service 1-800-926-7926 x1 (or 404-881-1141 x1)

For Assistance During the Live Program:

-On the web, use the chat box at the bottom left of the screen

If you get disconnected during the program, you can simply log in using your original instructions and PIN.

IMPORTANT INFORMATION FOR THE LIVE PROGRAM

This program is approved for 2 CPE credit hours. To earn credit you must:

• Participate in the program on your own computer connection (no sharing) – if you need to register 

additional people, please call customer service at 1-800-926-7926 ext. 1 (or 404-881-1141 ext. 1).  

Strafford accepts American Express, Visa, MasterCard, Discover.

• Listen on-line via your computer speakers.

• Respond to five prompts during the program plus a single verification code.  

• To earn full credit, you must remain connected for the entire program.
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Tips for Optimal Quality FOR LIVE PROGRAM ONLY

Sound Quality

When listening via your computer speakers, please note that the quality 

of your sound will vary depending on the speed and quality of your internet 

connection.

If the sound quality is not satisfactory, please e-mail sound@straffordpub.com

immediately so we can address the problem.
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Notice

ANY TAX ADVICE IN THIS COMMUNICATION IS NOT INTENDED OR WRITTEN BY 

THE SPEAKERS’ FIRMS TO BE USED, AND CANNOT BE USED, BY A CLIENT OR ANY 

OTHER PERSON OR ENTITY FOR THE PURPOSE OF (i) AVOIDING PENALTIES THAT 

MAY BE IMPOSED ON ANY TAXPAYER OR (ii) PROMOTING, MARKETING OR 

RECOMMENDING TO ANOTHER PARTY ANY MATTERS ADDRESSED HEREIN. 

You (and your employees, representatives, or agents) may disclose to any and all persons, 

without limitation, the tax treatment or tax structure, or both, of any transaction 

described in the associated materials we provide to you, including, but not limited to, 

any tax opinions, memoranda, or other tax analyses contained in those materials.

The information contained herein is of a general nature and based on authorities that are 

subject to change.  Applicability of the information to specific situations should be 

determined through consultation with your tax adviser.



Patrick J. McCormick, JD, LLM
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• Patrick J. McCormick is a principal 
with Drucker & Scaccetti, P.C. He 
earned his J.D. from Vanderbilt 
University Law School, and his LL.M. 
from New York University School of 
Law. 

• Patrick exclusively practices in the 
area of international taxation, 
regularly publishing articles and 
giving presentations on all areas of 
international tax law.  As part of his 
practice, Patrick regularly assists 
other professionals with existing 
international needs of their clients.
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SECTION 965 BACKGROUND

• Section 965 mandates United States shareholders of specified 
foreign corporations include post-1986 accumulated earnings 
and profits in income

• Section 965 filled a critical role in implementation of TCJA 
modifications to outbound taxation

• TCJA provisions – specifically, Section 245A – permit 
repatriation of foreign earnings on a tax-free basis 
(provided that the recipient is a domestic corporation)

• Sec. 245A’s enactment provided a significant shift to 
the historic U.S. approach of taxing foreign subsidiary 
earnings on repatriation

• Without Sec. 965, shareholders who had held off 
on bringing funds back – and delayed U.S. tax by 
doing so – would have been rewarded for prior 
delays
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SECTION 965 BACKGROUND

• Background on historical repatriation options

• Two approaches generally considered for repatriation 

taxes: deemed repatriation and repatriation holiday

• Repatriation holiday: taxpayers are permitted – but not 

required – to repatriate foreign earnings at reduced tax 

rates

• Approach previously used by the United States in 

2004 – U.S. taxpayers permitted to repatriate at a 

5.25% tax rate

• Roughly $312 in foreign profits repatriated to 

U.S. during 2004 tax holiday

• Goal: incentivize taxpayers to bring funds back 
by offering low rates
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SECTION 965 BACKGROUND

• TCJA: mandatory deemed repatriation chosen as inclusion 
mechanism

• Rather than allowing United States taxpayers to voluntarily 
repatriate foreign funds at low tax rates, TCJA required 
recognition of post-1986 accumulated E&P of deferred foreign 
income corporations

• Applicable rates higher than under 2004 repatriation 
holiday approach

• For some shareholders (i.e. non-corporate 
shareholders of non-calendar year foreign 
corporations), rates are dramatically higher

• Without mandatory inclusion mechanism, accumulated E&P 
could have been repatriated by a (corporate) U.S. shareholder 
on a tax-free basis

• Non-corporate shareholders could have incorporated to 
bring funds back to U.S. tax-free
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SECTION 965 MECHANICS

• Section 965 statutory language: in the last taxable year 

of a deferred foreign income corporation beginning 

before January 1, 2018, foreign corporation’s Subpart F 

income increased by post-1986 accumulated E&P

• Deferred foreign income corporation: any specified foreign 

corporation with accumulated post-1986 deferred foreign 

income which has a U.S. shareholder

• Specified foreign corporation: either (1) a controlled 

foreign corporation or (2) a foreign corporation with 

respect to which a domestic corporation is a U.S. 

shareholder

• Once funds actually repatriated, Sec. 959 applies to avoid 

double taxation
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SECTION 965 MECHANICS

• Section 965 statutory language: in the last taxable year 

of a deferred foreign income corporation beginning 

before January 1, 2018, foreign corporation’s Subpart F 

income increased by post-1986 accumulated E&P

• Section 965 amount classified as Subpart F income (with 

many mechanical aspects flowing from traditional Subpart 

F standards)

• Inclusion occurs by U.S. shareholder of SFC (as with 

Subpart F/GILTI)

• U.S. shareholder: pre-TCJA Sec. 951(b) definition 

used

• U.S. person owning 10% or more of the voting 

power of a foreign corporation
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SECTION 965 MECHANICS

• How is a Section 965 inclusion computed?

• E&P of a foreign corporation calculated as per two 
specified determination dates (11/2/17 and 12/31/17); larger 
amount is used (if a deferred foreign income corporation)

• When calculating E&P for these purposes, income 
previously taxed by the U.S. (i.e. Subpart F income, 
effectively connected income) excluded

• Income from DFIC can be partially offset by U.S. 
shareholder’s pro rata share of deficit foreign corporations

• Only look to income from years in which foreign corporation 
met specified foreign corporation definitional standards

• i.e. no inclusions for post-1986 years in which foreign 
corporation did not maintain requisite levels of U.S. 
stakeholders
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SECTION 965 MECHANICS

• Year of inclusion: U.S. shareholder’s Subpart F income 

increased for the foreign corporation’s last tax year 

beginning before 1/1/18

• For fiscal year foreign corporations, inclusion tax year 

ended in 2018!

• For calendar year foreign corporations, inclusion tax 

year ended in 2017 

• Subpart F inclusions occur in the taxable year of the U.S. 

shareholder during which the taxable year of the foreign 

corporation ends

• Calendar year U.S. shareholder of a fiscal year 

deferred foreign income corporation includes Sec. 965 

amount in 2018
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SECTION 965 MECHANICS

• Inclusion rates: vary based on year of inclusion and type 
of taxpayer classified as U.S. shareholder

• For corporate shareholders, inclusion rates of 15.5% for 
cash and cash equivalents, and 8% for all other assets

• Inclusion percentages based on applicable deductions, 
which are meant to ensure that corporate U.S. 
shareholders achieve 15.5%/8% rates

• For individuals and passthroughs, applicable deductions 
lead to marginally higher rates for taxpayers with 2017 
inclusions, but significantly higher rates for 2018 inclusions!

• 2017 rates: 17.54% for cash and cash equivalents, 
9.05% for all other assets

• 2018 rates: 27.31% for cash/cash equivalents, 
14.1% for all other assets
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SECTION 965 MECHANICS

• Payment options: where Sec. 965(h) election made, 

payments may be made over eight installments

• First five installments: 8% of tax owed; sixth installment is 

15% of tax owed, seventh installment is 20% of tax owed, 

and eighth installment is 25% of tax owed

• Election required to be filed by the due date (including 

extensions) for the U.S. shareholder’s tax return

• Payment of full balance immediately due on 

acceleration events
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SECTION 965 MECHANICS

• Payment options: for S corporations, Sec. 965(i) provides 

that shareholders of the S corporation may elect to defer 

payment until a triggering event occurs

• Triggering events are cessation of business, cessation 

of S corporation status, and termination of 

shareholder’s interest in the S corporation

• Importantly, repatriation not a “triggering event”

• Sec. 965(i) provides potential for indefinite delays of 

Sec. 965 tax payment
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SECTION 965: SERVICE GUIDANCE

• Prior to issuance of proposed regulations (and given the 
requirement that most taxpayers include Sec. 965 on 2017 
returns), Service issued several notices regarding Sec. 965 
computation, mechanics for elections, and anti-abuse 
provisions

• Notice 2018-26: provided significant Service guidance on Sec. 
965

• Notice 2018-07 and Notice 2018-13 also provide Sec. 965 
guidance

• Revenue Procedure 2018-17: anti-abuse rules preventing 
foreign corporations from making accounting year changes to 
delay Sec. 965 imposition

• FAQs re: Sec. 965 also issued by Service
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SECTION 965: FINALIZED REGULATIONS

• Proposed regulations published August 9, 2018

• Proposed regulations largely followed prior guidance issued 

by Service 

• Further clarification of anti-abuse rules, and further 

guidance on Sec. 965 implementation

• Guidance provided on Sec. 965 basis adjustment 

rules, foreign tax credits, and deferred payment 

elections

• Final regulations issued February 5, 2019

• Largely consistent with prior guidance, with some 

additions/clarifications
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SECTION 965: FINALIZED REGULATIONS

• Regs. Sec. 1.965-1: largely definitional/details re: general 
Sec. 965 implementation

• Largely clarifications of terminology used in Sec. 965 (both 
terminology defined in the statutory language and 
otherwise)

• Regs. Sec. 1.965-2: rules regarding basis and E&P 
adjustments

• Ordering rules similar to those provided in prior Service 
guidance (Notice 2018-07)

• Provides basis adjustment election: basis in a deferred 
foreign income corporation can be increased if basis 
reduction in loss corporations also made
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SECTION 965: FINALIZED REGULATIONS

• Regs. Sec. 1.965-4: anti-abuse rules, which lead to specified 
transactions being disregarded

• Transactions disregarded for Sec. 965 purposes – can still 
have other tax effect!

• Regulatory focus on whether a “Section 965 element” modified 
by a transaction

• Section 965 element – includes a U.S. shareholder’s 
Section 965 inclusion amount

• Presumption provided that certain transactions undertaken 
with a principal purpose of avoiding Sec. 965

• Presumption rebutted only where facts and 
circumstances clearly establish transaction not 
undertaken to avoid Sec. 965
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SECTION 965: FINALIZED REGULATIONS

• Regs. Sec. 1.965-4: anti-abuse rules which lead to 

specified transactions being disregarded

• Targeted transactions – transactions between U.S. 

shareholder and foreign corporation which reduce former’s 

Sec. 965 inclusion, changes in accounting methods of 

foreign corporation, and entity classification elections of 

foreign corporations

• Certain transactions treated as “per se” done to reduce 

Sec. 965 inclusion

• In these circumstances, presumption not rebuttable
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SECTION 965: FINALIZED REGULATIONS

• Regs. Sec. 1.965-3: rules regarding Sec. 965 deductions

• Contains provisions re: computation of deductions and 

avoidance of double counting of assets 

• Regs. Sec. 1.965-5 and 1.965-6: special rules regarding 

foreign tax credits

• No credit permitted under Sec. 901 for applicable 

percentage of taxes paid or accrued for which a deduction 

(under Sec. 965(c)) is allowed
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SECTION 965: FINALIZED REGULATIONS

• Regs. Sec. 1.965-7: rules regarding Sec. 965 elections

• Contains provisions re: acceleration events under Sec. 965(h) 
and triggering events under Sec. 965(i)

• Acceleration events expanded under regulatory guidance: 
inclusion of alterations to consolidated groups

• Transfer agreements available to allow transferee to 
assume transferor’s Sec. 965 liability without immediate 
acceleration

• Regs. Sec. 1.965-8: affiliated/consolidated group rules re: Sec. 
965

• All members of a consolidated group who are U.S. 
shareholders of a SFC are treated as a single shareholder for 
specified purposes
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Correcting underpaid installments before receiving notice from IRS

Issues relating to 2017 tax returns / 2018 estimated payments

A taxpayer timely elects under 965(h) to pay his 965 tax liability over eight years

made his first installment in excess of the amount due

In such a situation the IRS guidance expressly states that the overpayment will be

applied to the 2nd installment; it will not be refunded and it will not be applied to

2018 Q1 estimated payments

Suppose a taxpayer was unaware of this and intentionally underpaid his Q1

estimate under the mistaken assumption that his 1st Section 965 installment was

covering the Q1 amount due

Treatment of incorrectly applied overpayments
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Correcting underpaid installments before receiving notice from IRS

Issues relating to 2017 tax returns / 2018 estimated payments

In a taxpayer friendly announcement, the IRS stated that in such a situation, it

would not impose an addition to tax for the underpayment of the Q1 estimate

This rule applied provided that the taxpayer made a timely Q2 2018 estimate

payment (i.e. by June 15, 2018) that covered both the underpayment of the first

required estimated tax installment for 2018 and the full amount of the second

required estimated tax installment for 2018

This relief from the addition to tax for the underpayment of estimated taxes

applies only to taxpayers whose first required installment for 2018 was due on or

before April 18, 2018

Treatment of incorrectly applied overpayments
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Correcting underpaid installments before receiving notice from IRS

Issues relating to 2017 tax returns / 2018 estimated payments

In the event a taxpayer was in this situation and received a notice pursuant to

Section 6654 and 6655 with an addition to tax for the underpayment, the

taxpayer should contact the IRS office that issued the notice and request

abatement of the addition to tax for underpayment of estimated taxes

This abatement will only be granted if the taxpayer has followed all of the required

procedures described on the previous slide (sufficient Q2 payment to cover Q1

underpayment and full Q2 amount)

Treatment of incorrectly applied overpayments
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Correcting underpaid installments before receiving notice from IRS

Issues relating to 2017 tax returns / 2018 estimated payments

The last bullet point on slide 3 is very important for fiscal year taxpayers who first  

dealt with Section 965 on their 2018 returns

The relief described above would not be available to such a taxpayer since the  first 

required installment for 2018 was due after April 18, 2018

Treatment of incorrectly applied overpayments
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Abatement of additions to tax/noacceleration

If an individual made a timely 965(h) election on his 2017 tax return but failed to

make an initial installment payment, the IRS will not assess an addition to tax for

failure to timely pay the first installment and will not accelerate subsequent

installments if the following criteria are met:

▪ The individual’s 2017 tax liability was less than $1M

▪ The 965(h) election was timely and properly made

▪ The individual pays the full amount of the first installment (and its second  

installment) by the due date for its 2018 return

The due date is determined without regard to extensions so this had to have been

corrected by April of earlier this year

Failure to Make Initial Installment Payment
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Acceleration of Installments

Even though the payments will not be accelerated and there will not be any

additions to tax due, interest will still accrue for the underpayment from the due

date to the date the obligation is paid, pursuant to Section 6601

If any of the criteria described above are not met, 965(h)(3) applies and the

payments for the entire 965 obligation are accelerated and due immediately

If a taxpayer satisfied all of the requirements and nevertheless, still received a

notice of an addition to tax for failure to timely pay the first installment, the

taxpayer should contact the IRS office that issued the notice and request

abatement of the addition to tax

Failure to Make Initial Installment Payment
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Making Installment Payments

The IRS issued installment notices and payment vouchers for the second

installment approximately six to eight weeks before the due date

The installment notice provided the total amount of the taxpayer’s unpaid 2017

section 965(h) net tax liability and the amount of the 2017 section 965(h) net tax

liability to be paid by the installment notice due date

Taxpayers who did not receive a notice and do not know the amount to be paid for

your second installment, contact the IRS

The 2018 (and subsequent) installment payments are NOT to be made together

with regular 2018 tax payments because it is not a 2018 tax due

2018 (and beyond) Installment Payments
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Making Installment Payments

Rather, the payment(s) should be made through any one of a number of available  

options:

▪ EFTPS.gov, credit cards, Direct Pay, bulk providers and batch providers – These

payment options are available after January 2, 2019. Select tax year 2017, form

number, and then IRC 965 from the dropdown options

▪ Fed Wire – Wire transfer your 965 Payment using the 5-digit payment type code 09650

and your 2017 tax return information

▪ Mail – Submit a separate check or money order for your section 965 net tax liability

installment payment. Write on the front of your check or money order "2017 965 tax"

and mail with your installment notice payment voucher

2018 (and beyond) Installment Payments
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Installment Payments in Excess of the Amount Due

If a taxpayer makes an installment payment that exceeds the amount actually due,

the excess amount will be applied to the next successive installment payment

until the entirety of the 965(h) amount due is satisfied

The IRS cannot allow, or make a refund of, or apply as a credit to another year, any portion

of properly applied 2017 tax payments until the entire 965 amount is paid off

2018 (and beyond) Installment Payments



37

Form 965

A taxpayer who reported income under section 965 in his 2017 or 2018 tax year

or both, must complete and attach Form 965 to your 2018 income tax return

In fact, even if no income was reported because the aggregate foreign E&P deficit

allocated in accordance with section 965(b) exceeded the aggregate positive E&P,

Form 965 must be attached to the tax return

Form 965 contains 8 Schedules that accompany the base form

Section 965 Reporting
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Form 965 - Schedules

Schedule A - U.S. Shareholder’s Section 965(a) Inclusion Amount

Schedule B - Deferred Foreign Income Corporation’s Earnings and Profits (E&P)  

Schedule C - U.S. Shareholder’s Aggregate Foreign Earnings and Profits Deficit  

Schedule D - U.S. Shareholder’s Aggregate Foreign Cash Position

Schedule E - U.S. Shareholder’s Aggregate Foreign Cash Position — Detail  Schedule 

F - Foreign Taxes Deemed Paid by Domestic Corporation (2018)  Schedule G -

Foreign Taxes Deemed Paid by Domestic Corporation (2017)

Schedule H - Amounts Reported on Forms 1116 and 1118 and Disallowed Foreign  

Taxes

Section 965 Reporting



39

Form 965-A

In addition to Form 965, an individual needs to include Form 965-A with his 1040

Form 965-A is required for as long as there is tax due, meaning if an individual

made an election under 965(h) or an individual who is a shareholder in an S-

corporation made an election under 965(i), Form 965-A is required till the

obligation is paid off or otherwise satisfied

Section 965 Reporting
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Form 965-B

In addition to Form 965, a corporate taxpayer needs to include Form 965-B with

its 1120

Form 965-B is required for as long as there is tax due, meaning if the corporation

made an election under 965(h) or 965(m), Form 965-B is required till the

obligation is paid off or otherwise satisfied

Exceptions apply for tax-exempt organizations; Form 965 is only required if the

section 965 amounts are subject to tax under section 511 (unrelated business

income) or section 4940 (private foundation investment income)

Section 965 Reporting
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Form 965-B

In addition to Form 965, a corporate taxpayer needs to include Form 965-B with

its 1120

Form 965-B is required for as long as there is tax due, meaning if the corporation

made an election under 965(h) or 965(m), Form 965-B is required till the

obligation is paid off or otherwise satisfied

Exceptions apply for tax-exempt organizations; Form 965 is only required if the

section 965 amounts are subject to tax under section 511 (unrelated business

income) or section 4940 (private foundation investment income)

Section 965 Reporting
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Form 965 Page 1

Note that the 965(a)  
inclusion for both 2017  
and 2018 are reported in  
Part I

Part II Section 1 on this  
page is for reporting 2018  
tax year 965(c) deduction
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Form 965 Page 2

Part II Section 1 on this  
page is for reporting 2017  
tax year 965(c) deduction

If reporting was done in  
2017, the “whitepaper  
disclosure” that was  
attached to the tax return  
contains the information  
that should be included in  
Section 2



44Section 965 Reporting

Form 965-A  
Page 1
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Form 965-A  
Page 2
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Form 965-A  
Page 3

Parts 3 and 4  
are only  
applicable to S  
corporation  
shareholders
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Form 965-B  
Page 1
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Form 965-
B Page 2

Only  
applicable  
to REITs
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Form 965-A  
Page 3

Parts 3 and 4  
are only  
applicable to S  
corporation  
shareholders


