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NOTE: If you are seeking CPE credit, you must listen via your computer — phone 

listening is no longer permitted.

Viewing Quality

To maximize your screen, press the F11 key on your keyboard. To exit full screen, 

press the F11 key again.

FOR LIVE EVENT ONLY



Continuing Education Credits

In order for us to process your continuing education credit, you must confirm your 

participation in this webinar by completing and submitting the Attendance 

Affirmation/Evaluation after the webinar. 
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REIT Refresher



The Basic REIT Framework

▪ Organizational Requirements

- Principal requirement is broad ownership

- No E&P from non-REIT year. (5 year tax on appreciated property)  
Treas. Reg. §1.337(d)-7. 

▪ Four Basic Operational Requirements

- Assets: Must primarily hold real estate assets (75%)

- Income: Must primarily earn passive income from real estate (75%)

- Income: 95% of gross income must be passive

- Distribution: Must distribute most of its income to shareholders 
(90%)
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Basic REIT Benefits

▪ No entity level tax provided organizational and operational requirements are 
met and all income distributed

▪ Access to Capital: May be publicly traded 

- Master Limited Partnerships and Regulated Investment Companies, 
the only other ways to be publicly traded and be free from entity-level 
tax

▪ Flexibility: May be any type of U.S. entity 

- Usually organized as corporations or trusts, but may also be LLCs or 
partnerships
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Organizational Requirements

▪ Managed by trustees or directors

▪ Not more than 50% beneficially owned by five or fewer “individuals”

- Look-through to underlying shareholders

- Special definition of “individual”

▪ Actually owned by 100 or more persons

- More of a technical requirement

▪ Have transferable shares or certificates

▪ Not a bank or insurance company

▪ Taxable as a U.S. corporation
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Asset Tests

▪ 75% of value: real estate assets, cash, cash items

- Rev. Rul. 2012-17 money market accounts are now confirmed as cash items

▪ No more than 25% of value represented by non-real estate securities 

- No definition of “securities” in REIT rules

- RIC rules refer to the SEC Act of 1940 definition

▪ The value of any one issuer’s securities may not exceed 5% of the REIT’s total assets

- In absence of REIT definition, reliance on definition of issuer under § 2(a) of the 
SEC act of 1940

▪ Ownership of securities of any issuer may not exceed 10%.  Vote or value.  Not just equity

▪ No more than 20% of value may be made up of TRS
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• 75% of gross income must be real-estate 
related

• 95% of gross income must be passive

• QRS income is treated as having been earned 
directly

• No more than 1% of gross income from a 
property attributable to impermissible tenant 
services

• Based on single property, not entire REIT; 
but not lease by lease either!

• Certain hedging income & most foreign 
currency gains are excluded from REIT 
income test calculations

• To the extent necessary, the Secretary is 
authorized to determine whether any item of 
income should qualify under the 95% or 75% 
income tests. 26 U.S.C §856(c)(5)(J).
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Income Tests



Modification to Asset and Income Test
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▪ Expansion of definition of ‘real estate assets’ by PATH Act to include: 

- Debt instruments issued by publicly offered REITs 

✓ No more than 25% of the value of the REIT’s total assets can be represented 
by debt instruments 

- Ancillary personal property leased with real property

✓ Rents from personal property leased in connection with real property was 
considered rents from real property so long as the rent from personal 
property did not exceed 15% of the total rent attributable to both real and 
personal property. 

✓ PATH Act extended the 75% income test to the 75% asset test. Thus such 
ancillary personal property will be treated as a real estate asset for purposes 
of the 75% asset test. 



Modification to Asset and Income Test (continued)
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▪ Mortgages on interests in real property, and certain personal property leased 
or mortgaged in connection with real property 

▪ Value of personal property must not exceed 15% of the total fair market 
value of the real property and personal property 

▪ Fair market value of all property  is determined at the same time and 
manner as the fair market value of real property for purposes of 
apportioning interest income between real and personal property 



Taxable REIT Subsidiaries 
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▪ Taxable REIT Subsidiary (TRS) used to provide services that would 
otherwise create non-qualifying income

- Can generally provide any type of service

- But see: hotel and healthcare REITs

- But see: 100% penalty tax for bad TRS fees

▪ Factual examination required 



Taxable REIT Subsidiaries (continued) 
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▪ A REIT generally is not permitted to own securities representing more than 
10% of the value of any entity or own securities of a single issuer comprising 
more than 5% of REIT value. 

▪ Rents received from corporation in which REIT directly or indirectly owns 
more than 10% of the vote or value generally are not qualified rents for 
purposes of 75% and 95% income test

▪ Exception to above rules is for TRS: 

- Previously no more than 25% of the value of a REIT’s total assets 
could consist of securities in a TRS

- PATH Act reduced exception from 25% back to 20%



Distribution Requirements
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▪ Undistributed income subject to tax at regular corporate tax rates

▪ To retain REIT status, REIT must distribute dividends equal to at least the sum 
of: 

− 90% of REIT taxable income

− 90% of after-tax net income from foreclosure property

− Less excess of the sum of certain items of non-cash income over 5% of 
REIT taxable income

▪ 4% additional excise tax if REIT fails to distribute 85% of ordinary income and 
95% of capital gain

− Dividends declared by December, but paid in January are credited to the 
prior tax year. § 857(b)(9)



Repeal of Preferential Dividend for Publicly Traded 

Companies 
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▪ REIT is allowed a deduction for dividends paid to shareholders but to qualify 
for deduction, dividend must not be a preferential dividend. 

▪ Dividend is preferential unless distributed pro rata to shareholders 

▪ Under PATH act, the rule no longer applies to publicly offered REITS.

− REIT is publicly offered if required to file annual and periodic reports with 
the SEC under the Securities Exchange Act of 1934

− If non-publicly offered REIT makes a preferential dividend, Secretary of the 
Treasury has authority to provide an appropriate remedy to cure the failure 
of the REIT to comply with requirement if the failure was due to reasonable 
cause and not due to willful neglect 



REIT Concepts Involving Non-U.S. Investors



FIRPTA Reforms
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• Exemption for 10% shareholders of publicly traded REITS

− Previously foreign investor not subject to FIRPTA tax on (i) gains from 
the sale of publicly traded stock of a corporation or (ii) distributions 
from a publicly traded REIT or RIC attributable to gain from sales or 
exchanges of a U.S. real property interest (USRPI)

− This applied in the above cases if the foreign investor owned 5% or less 
of the stock 

• PATH Act increased ownership threshold from 5% to 10%



FIRPTA Reforms (continued)
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▪ Exemption from FIRPTA for REIT stock held by certain Non-U.S. publicly 
traded collective investment vehicles

− REIT stock held directly or through a partnership by a qualified 
shareholder is not USRPI unless an investor in the qualified 
shareholder directly or constructively holds more than 10% of that 
class of stock of the REIT 

▪ Intent of provision is to facilitate investments into REITS by certain 
non-U.S. publicly traded REITs and other widely held investment 
vehicles 

▪ Exceptions

− Certain distributions treated as a sale or exchange of REIT stock 
under Section 301(c)(3), 302, or 331 are subject to special rules 



FIRPTA Reforms (continued)
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▪ FIRPTA withholding 

− Purchaser of a USRPI from any person is obligated to withhold 15% of 
gross purchase price

− Obligation does not apply if the transferor furnishes an affidavit that 
the transferor is not a foreign person

− Obligation also does not apply to purchase of stock of a non-publicly 
traded domestic corporation, if corporation furnishes the transferee 
with an affidavit stating corporation is not and has not been a USRPHC

− 10% raterate for sales of residences intended for personal use by the 
acquirer, if purchase price does not exceed $1,000,000



FIRPTA Reforms (continued)
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▪ Changes in definition of domestically-controlled REITs and certain RICs

− If a qualified investment entity is domestically controlled, stock of such entity 
is not a USRPI and a foreign shareholder may sell the stock without being 
subject to tax under FIRPTA 

− Domestically controlled generally means less than 50% in value of the 
qualified investment entity has been owned by foreign persons during the 5-
year period prior to the disposition

▪ PATH Act clarified some issues regarding whether a qualified investment 
entity is domestically controlled

− Each shareholder who owns less than 5% of a publicly traded class of stock is 
presumed domestic 

− Any stock of a REIT held by a publicly traded  REIT or RIC is treated as held 
by foreign person unless the REIT or RIC is domestically controlled

− Any stock held by any other REIT or RIC is treated as held by a U.S. person to 
the extent U.S. persons hold stock or are treated as holding stock in such 
upper tier REIT or RIC 



FIRPTA Reforms (continued)
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▪ Cleansing rule

- FIRPTA generally does not apply to gain recognized 
with respect to the liquidation of a USRPHC that 
disposes of all of its USRPIs and then liquidates and 
distributes its assets

- Purpose is to exempt from FIRPTA gains that are 

already subject to one level of U.S. taxation

▪ PATH Act clarified that the cleansing rule does not apply if the 
corporation was a RIC or REIT at any time during the 5 year 
period ending on the date of the disposition 





REIT / FIRPTA Interaction



Non - U.S. Pension Plans
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▪ Prior to Path Act, non U.S. pension plans were subject to FIRPTA taxes 

▪ Path Act puts U.S. and non-U.S. pension plans on a more equal footing and 
exempts from FIRPTA taxation any USRPIs held directly by a qualified 
foreign pension fund 

▪ Act also exempted from FIRPTA taxation any distribution to a qualified 
foreign pension fund or entity from a REIT that is attributable to gain from 
the disposition of a USRPI 



Qualified Foreign Pension Fund
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▪ Qualified foreign pension fund includes any trust, corporation, or other 
organization that satisfies the following:

− Created or organized under the law of a country other than the U.S.

− Established to provide retirement or pension benefits to participants

− Does not have a single participant or beneficiary with a right to more 
than 5% of its assets or income

− Subject to government regulation and provides annual information 
reporting 

− Qualifies for certain tax benefits under the law of the country in which it 
is established or operates 



REIT Related Provisions of the 2017 Tax Reform Act



Tax Rate on REIT dividends for individuals is effectively reduced to 29.6% without regard 

to the REIT’s payroll, the adjusted basis of its assets or the taxable income of the 

individual.
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TRS taxed at new 21% rate (like other C corporations).

Taxable corporate taxpayers may not deduct net interest expense exceeding 30% of a 

correlate of EBITDA.  Real estate REITs may elect out of this rule if they do not use the 

regular MACRS depreciation, which in fact most REITs do not use.

International Provisions



REIT Conversions and Tax Free Spinoffs



REIT Conversions and Tax Free Spinoffs
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▪ REIT spinoff transactions allow for a parent company (“distributing 

corporation”) with a significant amount of real property, to drop the real 

estate into a wholly owned subsidiary (“controlled corporation”) and 

thereafter distribute the stock of the controlled corporation to its 

shareholders

▪ A transaction that meets the requirements under Section 355, allows the 

REIT to avoid tax at the corporate level 

▪ Trend in recent years of numerous companies engaging in tax free spinoffs 

led to concerns of violations of Section 355 



Restrictions on Tax Free Spinoffs
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▪ The PATH Act prevents tax-free spinoffs by restricting the ability of a REIT to participate 
in tax-free spinoff as either a distributing or controlled corporation under Section 355

− Section 355 does not apply if either the distributing or controlled corporation is  
REIT  

− Exception to general rule if either

✓ Both distributing and controlled corporation are REITS immediately after 
the distribution or

✓ Distributing corporation is a REIT during the 3 year period ending on the 
date of the distribution, controlled corporation is a TRS during that period, 
and REIT has had control of TRS at all times during the 3 year period 

▪ After a spinoff transaction, both distributing and controlled are prevented from making 
a REIT election for a period of 10 years

▪ See also Treas. Reg. section 1.337(d)-7T



REIT Spinoffs (continued)
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▪ It is possible for a corporation to still form a REIT and maintain some of the 
tax benefits 

- See MGM Resort International 

▪ A corporation might set up a REIT subsidiary in which they transfer 
properties into. The REIT subsidiary would then lease back the properties to 
the corporation

− The corporation would then issue some stock of the REIT subsidiary to 
the public and retain ownership of the remaining shares. 

− Corporation will be required to pay corporate level tax 



Rate Reductions
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▪ General Corporate Rate of 21% instead of rates up to 35%

- REITs marginally less attractive

▪ 20% deduction for REIT dividends (bringing effective rate to 29.6% instead of 
37%) to individuals and trusts



Foreign Related Provisions
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▪ Repatriation Tax

- 8 years, phantom income

▪ Subpart F and PFIC Income Clarification

▪ GILTI (no deduction allowed the REIT)

▪ No 100% deduction (participation exemption) for dividends from 10% foreign 
sub.  And it appears FTCs may not be taken either.



Interest Deduction Limitation
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▪ As noted earlier, no deduction in excess of 30% of ~EBIDTA (EBITA 
beginning with the 2022 taxable year) for interest

▪ Note regs under 385 too
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