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Disclaimer

The following is presented for informational purposes only and 
does not constitute advertising or legal advice. No attorney-client 
relationship is created between you and either Ketsal PLLC or Ross 
Law Group, PLLC by viewing these materials or listening to this 
program.
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Agenda
I. Introduction to Reg A and Reg D exemptions
II. Regulation A+

A. Tier 1 and Tier 2
B. State law preemption

III. FAST Act and the private resale of  securities: exemption requirements
IV. Rule 506(b) and 506(c): offerings to "accredited investors"
V. Recent SEC guidance

A. Regulation A filing process and related guidance
B. Integration of  offerings with other exempt offerings

VI.Digital assets under securities laws
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Securities Act of  1933 in Brief

Section 3: Provides a narrow list of  discrete securities that are exempt 
from the 1933 Act

Section 4: Provides that the provisions of  Section 5 do not apply to certain 
enumerated transactions

Section 5: Every offer and sale of  "securities" must either be registered 
with the SEC or exempt from registration
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Registration of  Securities

• Typically Form S-1 (or Form F-1 for non-U.S. companies)
• Part I: Prospectus, delivered to everyone who buys or is offered the securities

• Description of  business and properties
• Description of  security being offered
• Risk factors
• Information about management
• Audited financial statements

• Part II: Additional information not delivered to investors but filed with the SEC
• Sales of  unregistered securities
• Material contracts
• Signatures of  management

• Company must address SEC comments (both legal & accounting)
• Ongoing disclosure & compliance obligations
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Private Offering
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Pros Cons
Avoids time and cost of  SEC 

Review
Potential limits on universe of

offerees

Avoids ongoing reporting and 
compliance obligations

Results in “restricted” securities 
under Rule 144

Securities may be priced with 
illiquidity discount



Practical Considerations – Scoping the Appropriate 
Exemption Structure

• What type of  securities are being offered?
• How much capital is sought to be raised?  When might another raise be

targeted?
• Who is seeking the registration exemption?  What type of  issuer are they

and are they subject to any limitations (e.g., bad actor violations)?
• To whom are the securities being offered, and are they accredited

investors?
• How are the securities being offered?
• Will a later offering be integrated with a prior offering?
• What is the offering timeline, and what financial statements are required?
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JOBS Act

• Became law in 2012 and required the SEC to draft rules and issue studies
on capital formation, disclosure, and registration requirements, which has
dramatically altered the capital raising options for private companies
• The JOBS Act was organized into the following titles:
• Title I – Emerging Growth Companies
• Title II – Access to Capital for Job Creators (Rules 506(b) & (c))
• Title III – Crowdfunding
• Title IV – Regulation A
• Title V – Private Company Flexibility and Growth
• Title VI – Capital Expansion
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Regulation A
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Regulation A - Brief  History

• Originally adopted in the 1930s

• For many years, an oft-used exemption

• Fell into disuse and ill repair

• Title IV of  the JOBS Act of  2012

• Revised in June 2015

10
10



The JOBS Act - Requirements
• Section 3(b)(2) directed the SEC to adopt a new

exemption from Securities Act registration for
offerings of  up to $50mm of  securities
annually

• Mandatory features:
• Public offer and sale
• No “restricted securities”
• Section 12(a)(2) liability
• Soliciting interest before filing an offering statement

permitted
• Annual audited financial statements filing
• Securities eligible for exemption are equity, debt and debt

convertible into or exchangeable for equity
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The JOBS Act - Discretion

• Electronic filing of  offering materials
and the content of  offering materials

• “Bad Actor” disqualification provisions

• Periodic disclosure

12
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Framework of  the Exemption
Regulation A consists of  two tiers:

• Tier 1: securities offerings of  up to $20 million in a
twelve-month period (no more than $6 million in
secondary sales by affiliates)

• Tier 2: securities offerings of  up to $75 million in a
twelve-month period (no more than $22.5 million in
secondary sales by affiliates)

Secondary offerings in first year are limited to 
30% of  the aggregate offering price (i.e. no 
secondary only offerings during this time period)
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Framework of  the Exemption
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• For offerings of  up to $20mm, issuers can
elect Tier 1 or Tier 2

• Basic requirements for Tier 1 and Tier 2:
– Issuer eligibility
– Bad actor disqualification
– Disclosure and other matters

• Additional requirements for Tier 2:
– Investment limitation
– Audited financial statements
– Ongoing reporting
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Eligible Issuers and Securities
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• Regulation A is limited to companies organized
in and with their principal place of  business in
the United States or Canada

• The rules exclude:
• investment companies, including BDCs

• development stage companies that have no specific
business plan or purpose or have indicated their
business plan is to engage in a merger or acquisition
with an unidentified company (“blank check
companies”)

• issuers of  fractional undivided interests in oil, gas or
other mineral rights
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Eligible Issuers and Securities

16

• Equity Securities

• Debt Securities

• Securities convertible or exchangeable into equity
interests, including any guarantees of  such
securities

• Warrants and convertible equity securities

• Asset-backed securities are excluded from the list
of  eligible securities

16



Solicitations of  Interest 
“Testing the Waters”
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• Soliciting interest permitted before and after the filing of
the offering statement

• Legend requirements

• Solicitation materials used after public filing must:

– include/link to the preliminary offering circular or
state where it can be obtained; and

– be updated if  inaccurate or inadequate in any material
respect.

• Issuers must indicate whether they have used TTW
materials and are required to include such materials as
exhibits to Form 1-A
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Offering Statement
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• Form 1-A

• Electronic filing required

• Non-public submission of  draft offering statements
– All non-public submissions, amendments and

correspondence with the staff  must be filed not less
than 21 calendar days before qualification

• Offering Statement in three parts:
– Part I (Notification)
– Part II (Offering Circular)
– Part III (Exhibits)
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Offering Statement
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• General disclosure regarding the business in narrative format. 3 options:
Offering Circular, S-1, S-11

• General Requirements for Financial Statements

• U.S. GAAP (except Canadian companies may use IFRS)

• 2 fiscal years or such shorter period as the issuer has been in
existence

• Annual financial statements are stale 3 months after the most
recently completed fiscal year end

• 6 month interim financial statements required when filing is made or
offering is qualified more than 9 months after the most recently
completed fiscal year end

• Interim financial statements are not required to be reviewed by
independent public accountant 19



Qualification
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• Regulation A offerings are “qualified” instead
of  being declared effective

• Procedurally qualification occurs largely the
same way that effectiveness occurs in a
registration statement

• Offerings can only be qualified by Commission
action, which has been delegated to the Division
of  Corporation Finance
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Continuous or Delayed 
Offerings

21

• Continuous or delayed offerings are permitted

– Tier 2 issuers in continuous or delayed offerings are
required to be current in their ongoing reporting
obligation at the time of  sale

• No at-the-market offerings are permitted

• Business combination transactions are permitted with the
exception of acquisition shelf  business combination
transactions
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Exchange Act Registration

22

• Tier 2 issuers may use an Exchange Act Form 8-A short
form registration statement concurrently with
qualification if  Form S-1/S-11 narrative disclosure is
provided

• Securities in a Tier 2 offering are conditionally exempt
from Section 12(g) of  the Exchange Act, if  the issuer:

– engages registered transfer agent

– remains subject to a Tier 2 reporting obligation

– is current in its annual and semiannual reporting at fiscal year end

– had a public float of  less than $75 million as of  the last business day of  its
most recently completed semiannual period, or, in the absence of  a public
float, had annual revenues of  less than $50 million as of  its most recently
completed fiscal year.
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Investment Limitations
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• Apply to Tier 2 offerings only

• Tier 2 offerings are limited in the amount of  securities
that can be sold to non-accredited investors to:

– 10% of  the greater of  the purchaser’s annual income or net worth (for
natural persons); or

– 10% of  the greater of  annual revenues or net assets at fiscal year end (for
non-natural persons)

• Issuers are required to make investors aware of  the
investment limitation

• Self-representation of  compliance by the investor is
generally sufficient
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Relationship with State Law

• For purposes of  Section 18(b)(3) of  the Securities
Act, the final rules provide that a “qualified
purchaser” means any person to whom securities are
offered or sold pursuant to a Tier 2 offering of
Regulation A.

• Defining “qualified purchaser” in this manner has
the effect of  preempting state securities law
registration and qualification requirements for Tier 2
offerings, but not Tier 1 offerings.
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What regulatory pathways are 
companies using to raise capital?

25



26

How are companies using 
the offering types?
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Capital Raising Trends

Source: Sec. and Exch. Comm’n, Capital Trends: Mapping Investment in America: Where are Companies Raising Capital? (Apr. 28, 2022), https://www.sec.gov/education/capitalraising/trends. 
27
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Source: Sec. and Exch. Comm’n, Capital Trends: Mapping Investment in America: Where are Companies Raising Capital? (Apr. 28, 2022), https://www.sec.gov/education/capitalraising/trends. 

Capital Raising Trends
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Resale Exemption: “Section 4(a)(1½)”

• Reg A and Reg D are only available to an issuer
• Investors wishing to resell on their own need another exemption
• Relies on elements of  Section 4(a)(1) and Section 4(a)(2)
• Developed over time by securities professionals
• Discussed in case law
• Formally recognized by SEC
• Only sophisticated investors (e.g., accredited investors) who would have

been eligible to purchase such securities directly from the issuer
• Compliance with rules typically prescribed for Section 4(a)(2) or Regulation D

private placements by issuers
• Restrictions vary based on issuer, nature of  investors, and size of  the

offering
29



FAST Act: Resale Exemption Sec. 4(a)(7)

• Fixing America’s Surface Transportation Act (the “FAST Act”) of  2015 adds Section 4(a)(7)

• Introduces a new exemption from the registration requirements for resales and securities
acquired in unregistered offering

• Has important implications for the expanding market in private secondary transactions

• Creates nonexclusive safe harbor for private resales akin to the “Section 4(a)(1½)” exemption

• Similar to Rule 506 of  Regulation D operating as a safe harbor for Section 4(a)(2)
exemption

• Exemption available for private resales of  restricted securities to “accredited investors”

• No general solicitation or advertising

• Certain information concerning the issuer and the transaction must be provided to the
purchaser
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Regulation D – Private Fundraising “Safe Harbor"

• Operative exemptions set forth in Rules 504, 506(b) and 506(c)

• Not the only way to do a private placement, but often the best way

• Regulation D has very specific requirements, depending upon the size of
the fundraising and scope of  investors participating

• Section 4(a)(2) of  the Securities Act is the broader statutory exemption
if  you cannot comply with the specific Regulation D rules
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Rule 504 – Limited Offerings 

• Offerings limited to maximum aggregate amount of  $10 million per 12-
month period
• No investor-specific limitations
• No general solicitation or advertising, unless permitted by state law
• Financial statement disclosure requirements do not apply
• “Bad actor” disqualifications apply
• Restricted securities: Rule 144 restrictions apply
• Limited to non-reporting companies
• Form D filing requirement
• No Blue Sky Preemption
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Accredited Investor

“Accredited investor” status
• Investor status based on wealth and income thresholds, as well as other measures

of  financial sophistication
• Most common: $200,000/$300,000 income or $1,000,000 net worth
• Investor questionnaires
• Investor Verification
• Principles-based method
• Safe harbor method

33



Accredited Investor - December 2020 changes

Individuals:
• Licensed General Securities Representative (Series 7)
• Licensed Investment Adviser Representative (Series 65)
• Licensed Private Securities Offerings Representative (Series 82)
• “Knowledgeable employee” of  private fund issuer
• family client of  an accredited investor family office

Entities
• Registered Investment Advisers and Exempt Reporting Advisers
• Rural business investment companies
• Limited liability companies with more than $5 million in assets
• Family offices with $5,000,000 AUM
• Family clients of  accredited investor family offices
• Entities owning investments in excess of  $5 million
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Rule 506(b) – Private Placements

• No offering amount limitation
• No general solicitation or advertising
• Investor requirements:
• Unlimited number of  accredited investors
• Securities may not be sold to more than 35 non-accredited investors

• Limited confirmation of  accredited investors' status
• Disclosure requirements to non-accredited investors
• Restricted securities: Rule 144 restrictions apply
• Form D filing requirement
• Limited blue sky preemption: notice filings and fees
• “Bad actor” disqualifications apply
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Rule 506(c) – General Solicitation
• No offering amount limitation

• General solicitation and advertising are permitted

• All purchasers must be accredited investors; unlimited accredited investors

• Issuer must take “reasonable steps” to verify all purchasers are accredited investors

• Restricted securities: Rule 144 restrictions apply

• Form D filing requirement

• Disclosure requirements in Rule 502(b) do not apply

• “Bad actor” disqualifications apply

• Limited blue sky preemption: notice filings and fees

• Recent DERA Report (August 2020) indicates almost all of  the capital raised under Regulation
D is raised under Rule 506(b)
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Rule 506(c) – General Solicitation (Continued)

• Issuers permitted to use generic solicitation of  interest materials to "test-the-waters" for
an exempt offering of  securities before determining which exemption it will use for the
sale of  the securities.

• Regulation Crowdfunding issuers permitted to "test-the-waters" before filing an offering
document with the SEC in a manner similar to current Regulation A.

• Certain "Demo Day" communications are not general solicitation or general advertising

• Communications made in connection with seminar or meeting sponsored by a college,
university or other institution of  higher education, a State or local government or
instrumentality of  a State or local government, a nonprofit organization, or an angel
investor group, incubator or accelerator
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General Solicitation (Continued)

• “Angel investor group”
• Required to have defined processes and procedures for

making investment decisions

• Limitations on sponsors' activities

• Limitations to types of  investors that may attend virtual events

• Limitations on information conveyed at event regarding offering of
securities

• More than one issuer must participate in seminar or event
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Rule 506(c) – Investor Verification

• Principles-based method:
• Nature of  purchaser/type of  accredited investor

• Amount and type of  information available
• Nature of  the offering

• Manner of  Solicitation
• Terms of  the offering, such as a minimum investment amount

• Safe harbor method:
• Tax forms (verify income)

• Bank statements, tax assessments and U.S. credit reports (verify net worth)
• Gatekeepers, such as brokers, accountants and attorneys
• Previous investors (5-year time limit on earlier verification*)

• Staff  guidance on technical questions
39



Form D

• Notice filing, submitted electronically to the SEC
• Requires EDGAR codes to submit
• Does not trigger ongoing reporting requirements, though will need to file

a Form D/A if  offering lasts for over a year
• Form D filing is not a condition to the Regulation D safe harbors
• Rule 507 disqualifies issuers from relying on Regulation D in a future offering if

enjoined by a court from relying on Regulation D for failing to make a Form D
filing

• Form D filing likely will need to be filed with states to satisfy state notice
requirements
• Single Form D can be used for an offering with multiple issuers, such as

with master-feeder structure
40



Section 4(a)(2)

• Regulation D offers a safe harbor, but offerings are sometimes affected 
in reliance on statute itself  and related case law
• No offering limit
• No general solicitation or advertising
• Typically marketed only to small group of  institutional investors who 

purchase for investment purposes, with no view to resale
• No disclosure or SEC filing required
• Restricted securities: Rule 144 restrictions apply
• No blue sky preemption
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Selected Blue Sky Considerations

• Preemption of  state registration and qualification: Tier 2 of  Regulation
A, Rule 506(b), Rule 506(c), Regulation Crowdfunding
• Even if  preemption applies, most states require notice filings
• California crowdfunding exemption
• Section 25102(r) of  CA Corp. Sec. Law, effective Jan. 2022
• Allows issuers in CA to raise up to $300,000 without a financial

statement review
• Not required to rely on federal crowdfunding offering exemption,

leaving open the option to do so in the future for a larger raise
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Recent SEC Guidance
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Regulation A - Revisions

Increase offering limit for Tier 2 from $50 million to
$75 million

Increase secondary offering limit for Tier 2 from $15 million to $22.5 million

Add a “current filings” condition (two years) for reporting companies using the 
exemption

Simplify elements of  Regulation A relating to confidential treatment redactions, filing 
of  offering statements on EDGAR, incorporation by reference to filed financial 
statements and abandonment of  offerings
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Rule 152(b)’s Four Non-Exclusive Safe Harbors

• Any offering made 30+ days before the commencement of, or 30+ days after the
termination or completion of, another offering will not be integrated provided
that, if  the first offering permitted general solicitation and the second offering
relied on an exemption prohibiting general solicitation, issuer must have
reasonable belief  that it (or its agent):
• did not solicit the purchaser participating in the second offering through general

solicitation OR
• established a substantive relationship with the purchaser participating in the second

offering prior to the commencement of  the offering prohibiting general solicitation

• Any offer or sale made in compliance with Rule 701 (pursuant to an employee
benefit plan) or Reg S will not be integrated with any other offerings
• Consistent with SEC view that compensatory transactions require lower level of

protection
• Codifies SEC position that offshore transactions in compliance with Reg S should not be

integrated with domestic offerings
• Affirms SEC position that domestic general solicitation doesn’t preclude

concurrent Reg S offering

30-Day Safe Harbor

Rule 152(b)(1)

Rule 701 / Reg S
Safe Harbor

Rule 152(b)(2)

1

2
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Rule 152(b)’s Four Non-Exclusive Safe Harbors 
(continued)

• Any offering for which a registration statement has been filed will
not be integrated if  the registered offering follows a terminated or
completed offering for which general solicitation:
• was not permitted (e.g., Rule 506(b)) OR
• of  only QIBs and/or IAIs was permitted (e.g., Reg A offering structured to

follow such a more restrictive approach on general solicitation) OR
• was permitted (e.g., Rule 506(c)) and such offering terminated or was

completed 30+ days prior to the commencement of  the public offering
• Any offering made in reliance on an exemption for which general

solicitation is permitted will not be integrated if  made subsequent to
any terminated or completed offering

Public Offering 
Safe Harbor

Rule 152(b)(3)

General 
Solicitation Safe 

Harbor

Rule 152(b)(4)

3

4

Rule 152(c) and 152(d) provide non-exclusive lists of  factors to be considered in determining
what constitutes “commencement” and “termination or completion” of  offering, respectively
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Integration: General Principle in Rule 152(a)

• If  none of  the four safe harbors in Rule 152(b) apply, in
determining whether two or more offerings are to be treated as
one, offers and sales will not be integrated if, based on the
particular facts and circumstances, the issuer can establish
that each offering either complies with the registration
requirements of  the Securities Act, or that an exemption
from registration is available for the particular offering

General Principle 
of  Integration
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Integration: General Principle in Rule 152(a) (cont’d)

• The issuer must have a reasonable belief, based on the facts and
circumstances, with respect to each purchaser in the exempt offering
prohibiting general solicitation*, that the issuer (or any person acting on
the its behalf) either:
• Did not solicit such purchaser through the use of  general solicitation OR
• Established a substantive relationship with such purchaser prior to the

commencement of  the exempt offering prohibiting general solicitation

• In addition to satisfying the requirements of  the particular exemption
relied on, general solicitation offering materials for one offering that
include information about the material terms of  a concurrent offering
under another exemption may constitute an offer of  the securities in such
other offering – therefore, the materials must comply with all the
requirements for, and restrictions on, offers under the exemption being
relied on for such other offering, including any legend requirements and
communications restrictions

Application: One 
Exempt Offering 

Prohibiting General
Solicitation

Application: Both 
Exempt Offerings 

Permit
General Solicitation
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Token Offerings
and 

Digital Assets
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Tokens and Digital Assets

• Tokens v. Digital Asset Securities

• “Traditional” securities (equity/debt)

• Initial coin offerings (ICOs)

• Investment contract analysis (Howey and Gary
Plastic)

• SAFTs and Tokens

• Recent Developments
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SEC Actions and Staff  Guidance

• The DAO Report

• SEC Orders and Staff  Statements

• Framework for “Investment Contract” Analysis
of  Digital Assets

• ENF Actions

• SEC Staff  No Action Letters
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Legally Issuing Digital Assets 

• Many token issuers limit their offering to non-U.S. purchasers
(Regulation S) and accredited investors in the U.S. (Regulation D)
• Reminder: Anti-fraud rules still apply
• Form S-1
• Many recent enforcement actions relate to actions in 2018 and 2019

• Hydrogen: airdrop & bounty followed by market manipulation
• Sparkster: crypto promoter Ian Balina charged for touting tokens without

disclosing compensation
• American CryptoFed DAO LLC: inadequate Form 10 and S-1
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Questions?

Gary J. Ross

Ross Law Group, PLLC
1430 Broadway, Suite 1804

New York, NY 10018

212.884.9339
Gary@RossLawGroup.co

www.RossLawGroup.com

Zachary Fallon

Ketsal PLLC
155 Water Street

Brooklyn, NY 11201

917.503.9050
ZFallon@Ketsal.com

www.Ketsal.com
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