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CWA Background
and Statutory Framework

The CWA makes is unlawful to discharge any 
pollutant from a point source into navigable waters 
without a permit. (Section 301).

EPA administers the National Pollutant Discharge 
Elimination System (NPDES) permitting program 
(Section 402) to allow discharges.

Section 502 defines “point source” as “any 
discernible, confined and discrete conveyance ... 
from which pollutants are or may be discharged,’ ” 
including any “pipe, ditch, channel, tunnel, 
conduit,’” or “ well.”

Defines “discharge” as any addition of a pollutant 
to navigable waters from a point source.

“Navigable waters” are generally surface waters 
and wetlands, not groundwater. 

The Questions Posed : When a discharge into 
groundwater reaches navigable waters, is a permit 
required? Always? Never? Sometimes?

7



Free Powerpoint Templates
Page 8

NPDES/Groundwater Legislative History

Genesis of NPDES program can be found in 1899 Refuse Act, 
requiring permit to discharge pollutants to navigable waters.
1950s-60s: Congress tries to combat worsening water pollution 
issues with WQS. It wasn’t enough.
1972: Congress enacts CWA, combining point source permit regime 
with WQS, support for state nonpoint programs.
Some members of Congress & EPA argued that the NPDES program 
should encompass releases to groundwater, because many such 
releases will eventually reach a WOTUS. Proposed amendments 
rejected by House and Senate.

“Several bills pending before the Committee provided authority to establish 
Federally approved standards for groundwaters which permeate rock, soil, and 
other subsurface formations. Because the jurisdiction regarding groundwaters 
is so complex and varied from State to State, the Committee did not adopt this 
recommendation.”  S. Rep. No. 414, 92d Cong., 1st. Sess. at 73 (1971)
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Congress revisited the scope of the NPDES program in 1977 & 1987, 
expressing concerns re the efficacy of nonpoint source programs--but 
each time declined to broaden it.

Congress stated that it thought it made a “clear and precise distinction” 
between point sources subject to federal regulation and nonpoint sources 
subject to state programs (1977).

Exxon Corp. v. Train, 554 F.2d 1310, 1329 (5th Cir. 1977):

“There is not the slightest hint that any Member thought the bill would grant 
the Administrator any power to regulate deep-well disposal or any other form of 
groundwater pollution.  Instead, all the evidence points to precisely the opposite 
understanding.”

NPDES/
Groundwater Legislative History (cont.)
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1970s-80s:  EPA consistently states in reports and guidance that the NPDES 
program does not cover discharges to groundwater, even if they reach WOTUS.

1990s:  EPA considers trying to extend the NPDES program to cover discharges 
to groundwater that is connected to surface waters, but recognizes that the Act 
as written likely doesn’t go that far, suggesting Congress should amend it.

2001:  EPA proposes to revise NPDES requirements for CAFOs to require some to 
address discharges to WOTUS via groundwater. The rule is not finalized.

But – between 1990 and 2019, EPA sometimes states that permits are required 
for discharges to groundwater that has a direct hydrologic connection to 
navigable waters “because such discharges are effectively discharges to the 
directly connected surface waters”.  E.g., 56 Fed. Reg. 64,876 (Dec. 12, 1991)

EPA’s permit practice otherwise mostly maintains line between point and 
nonpoint source discharges, but there are some exceptions. 

NPDES/
Groundwater Legislative History (cont.)
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Groundwater Regulatory History (cont.)

In April 2019, EPA releases an “Interpretative Statement” on the 
precise Q of whether discharges to groundwater are subject to NPDES 
permit requirements (84 Fed. Reg. 16,810).

EPA went further than the parties had advocated in most pending 
cases, categorically excluding discharges to and through groundwater 
from NPDES.

“The CWA is best read as excluding all releases of pollutants from a point 
source to groundwater from NPDES program coverage, regardless of a 
hydrologic connection between the groundwater and jurisdictional surface 
water.”

Conclusion not based on statutory language; EPA “analyz[ed] the 
statute in a holistic fashion.” Did Congress intend to regulate 
discharges to groundwater? EPA said no.
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Added to the Act in 1987 to strengthen states’ ability to address nonpoint 
pollution.

States are given the authority and responsibility to:
Identify waters that, due to nonpoint sources, won’t attain WQS; 

Identify the nonpoint sources that add pollution to those waters; 

Implement BMPs and other measures to address that pollution.

EPA provides $$ for Section 319 programs, which states regularly use to 
address discharges to groundwater that contaminate surface waters (from, 
e.g., septic systems, USTs).

If those dischargers are point source, and thus subject to NPDES, then they 
can’t be addressed by Section 319 nonpoint programs.  

Other Authorities Addressing 
Groundwater Discharges

CWA Section 319, 33 U.S.C. 1329
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RCRA governs the storage, treatment, disposal of solid and hazardous 
waste. 

Authorizes EPA to act to address pollution that imminently and 
substantially endangers public health or the environment. 

RCRA defines the “disposal” of a pollutant as “the discharge, deposit, 
injection, dumping, spilling, leaking, or placing of any solid . . . so that the 
[waste] may . . . be . . .  discharged into any waters, including 
groundwater.”

But if the NPDES program applies, RCRA does not apply. 
RCRA defines “solid waste” to exclude “industrial discharges which are point 
sources subject to [NPDES] permits.”

Under RCRA, EPA has extensively regulated and remediated groundwater 
contamination, incl. discharges to groundwater from coal ash facilities, 
landfills, and other major sources of groundwater contamination.

Other Authorities Addressing 
Groundwater Discharges

Resource Conservation & Recovery Act, 42 U.S.C. 6901 et seq. 
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Hawai’i Wildlife Fund v. 
County of Maui, 886 F.3d 737 (9th Cir. 2018)

Maui County discharged treated wastewater into injection wells, which 
eventually reached ocean ½ mile away. 
ENGs brought CWA citizen suit for unlawful discharges of pollutant into 
navigable waters w/out NPDES permit.

Ninth Circuit upheld finding of liability under:
Indirect discharges must be “fairly traceable”

Discharges were “functional equivalent of a discharge into the navigable water”

A compelling case for indirect discharge liability:

County injected approx. 3-5 million gallons of 
treated sewage into groundwater daily.

County conceded that wastewater reached the 
Pacific in “more than de minimis” amounts.

No dispute that injection wells are "point sources“
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The Supreme Court Weighs In

16
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Circuit Split

Ninth and Fourth Circuits: CWA permit is required for discharge of 
pollutants into groundwater where there is “direct hydrological 
connection” between groundwater and navigable waters.  Maui; 
Upstate Forever v. Kinder Morgan Energy Partners, L.P., 887 F.3d 637, 
651 (4th Cir. 2018). 

Sixth Circuit:  CWA permit is not required for discharge of pollutants 
into groundwater, even if that groundwater is hydrologically 
connected to navigable waters. Kentucky Waterways Alliance v. 
Kentucky Utilities Company, 905 F.3d 925, 932-938 (6th Cir. 2018). 
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SCOTUS Seeks Views of the 
Solicitor General on Whether to Grant Cert.

In considering County’s cert. petition, SCOTUS sought views of the 
Solicitor General, who voted “yes” to review:

Courts of appeals are “squarely in conflict.” 

Potential for unknown regulatory effects and contradictory 
outcomes. 

EPA formally requested comment on this question and would soon 
be issuing an Interpretive Statement.
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Views of the Parties

Maui County:  Permit is not required if the pollutant is ultimately delivered to 
navigable waters by any nonpoint source, such as rainwater runoff or 
groundwater.

United States:  NPDES permit requirements do not apply if a discharged pollutant 
travels through any amount of groundwater between emerging from a point 
source and reaching navigable waters.  Pollutants are not added to navigable 
waters by a point source if the pollutants first travel through groundwater before 
reaching navigable waters.  (Consistent with Interpretive Statement issued by 
EPA in April 2019) 

Environmental Groups:  Permit is required whenever a pollutant is “fairly 
traceable” to a point source and is the “proximate cause” of the pollutants’ 
eventual addition to navigable waters, regardless of time and distance traveled 
through groundwater before reaching navigable waters. (Sided with Ninth 
Circuit)

19

Question Presented:  Whether a “discharge of a 
pollutant,” [as defined in 33 U.S.C. 1362(12)] 
occurs when a pollutant is released from a point 
source, travels through groundwater, and 
ultimately migrates to navigable waters.
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Supreme Court Goes Its Own Way

In an April 23, 2020, 6-3 decision, 
Justice Breyer wrote for the majority, 
rejecting all parties’ positions as “too 
extreme” and inconsistent with the 
language and purposes of the CWA.

20

Ninth Circuit’s “fairly traceable” standard is unreasonable expansion of CWA’s 
jurisdictional reach to include discharges that take years to reach navigable 
waters, and only in a highly diluted form.  Would lead to “surprising, even 
bizarre, circumstances, such as for pollutants carried to navigable waters on a 
bird’s feathers[.]”  Similarly, “proximate cause” is a tort law concept not 
suitable to the CWA.
Maui County and the United States, on the other hand, would create a “large 
and obvious loophole in one of the key regulatory innovations of the Clean 
Water Act,” and allow “easy evasion of the [relevant] statutory provision’s basic 
purposes.”
Justice Breyer found EPA’s Interpretive Statement “neither persuasive nor 
reasonable.”
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The Middle Ground:  The Newly
Created Functional Equivalent Test

Supreme Court held: CWA “requires a permit when 
there is a direct discharge from a point source into 
navigable waters or when there is the functional 
equivalent of a direct discharge.”

The new test advances Congress’s goal of providing 
“federal regulation of identifiable sources of pollutants 
entering navigable waters without undermining the 
States’ longstanding regulatory authority over land and 
groundwater.”

The functional equivalent of a direct discharge is one 
that “reaches the same results through roughly similar 
means.”

Not a bright line; the new test will need to be applied 
on a case-by-case basis to determine whether a permit 
is required.
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Factors to be Considered

The two most important factors, according to the Court, are the 
time and distance that pollutants travel between the point source 
and navigable water.  

Other relevant factors include:

22

the nature of the material through which the pollutant 
travels;

the extent to which the pollutant is diluted or chemically 
changed as it travels;

the amount of pollutant entering the navigable waters 
relative to the amount of the pollutant that leaves the 
point source; 

the manner by or area in which the pollutant enters the 
navigable waters; and 

the degree to which the pollution has maintained its 
specific identity.
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What’s Next?

Maui case remanded to 9th Circuit to apply the new Functional Equivalent test 
to the facts of that case.  (Parties now arguing over whether additional discovery 
is needed.) 

Reluctant Regulator?  Supreme Court gave EPA broader CWA jurisdiction than it 
wanted.

The Court noted that EPA can “provide administrative guidance (within statutory 
boundaries),” through individual permits, general permits or general rules. 

Also, EPA may define “functional equivalent” through a rulemaking.

States can continue to administer groundwater permitting requirements, 
accordingly. 

CWA Citizen suits will “test the waters” on what might constitute the functional 
equivalent of a direct point source.

Courts can “provide guidance through decisions in individual cases” – and even, 
“in an era of statutes,” make use of the “traditional common-law method, 
making decisions that provide examples that in turn lead to even more refined 
principles.”
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The Latest in Maui County

Maui County Mayor Michael Victorino:  

Supreme Court did NOT rule that Hawaii officials have to 
secure an NPDES permit for the facility.

“… the County has and will continue to work with our 
state regulators to follow the rules and regulations as 
Congress set them out.”

The Mayor previously rejected a settlement approved 
by the Maui County Council in September.

Maui County is pushing for new discovery in the 
District Court.
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Ky. Waterways All. v. Ky. Utils. Co., 905 F.3d 925 (6th Cir. 2018); 
Tenn. Clean Water Network v. TVA, 905 F.3d 436 (6th Cir. 2018)

Environmental groups alleged that pollutants that leaked from 
a coal-fired power plant’s coal ash ponds into groundwater 
that eventually reached a navigable waterway required an 
NPDES permit because the discharge originated from the 
ponds—a point source—and migrated through the 
groundwater, which connected to navigable waters. 

The Sixth Circuit disagreed and held that NPDES permitting 
requirements do not apply to pollutants that are discharged 
into groundwater before reaching navigable waters.

The court explicitly rejected the hydrological connection and 
groundwater conduit theories, holding that although the CWA 
does not require a direct discharge to navigable waters for 
liability to attach, it covers only discharges “into” navigable 
waters “from any point source.”

These Sixth Circuit cases created a circuit split with the 
Fourth and Ninth Circuits.

Additional Indirect Discharge Cases
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Ky. Waterways All. 

Set for a bench trial in February 2021.

Tenn. Clean Water Network

In September 2019, the environmental groups asked the U.S. 
Supreme Court to dismiss their petition after settling with TVA 
and the state of Tennessee.

The Latest on Ky. Waterways All.
and Tenn. Clean Water Network
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Facts: Pipeline ruptured and spilled gas into groundwater, some of which was 
conveyed to navigable waters. One time spill, repaired.

Issues:  

Whether NPDES permitting requirement is limited to direct discharges to 
WOTUS, or extends to where there is a hydrological connection between 
groundwater and navigable waters.

Whether alleged violation is “ongoing” for purposes of CWA citizen suit 
provision where discharge from pipe has ceased, but migration of pollutants 
through groundwater is ongoing.

Fourth Circuit’s holding:  Seepage of gas to WOTUS from groundwater was a 
discharge of a pollutant subject to NPDES requirements because of the “direct 
hydrological connection” between the groundwater and the WOTUS, and also an 
“ongoing violation” under the CWA citizen suit provision.

Status: Cert petition was pending, on hold while Court decided County of Maui.

Upstate Forever v. Kinder Morgan Energy Partners, L.P., 
887 F.3d 637 (4th Cir. 2018)

Additional Indirect Discharge Cases
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Practical Considerations – Gwaltney

Gwaltney v. Chesapeake Bay Foundation, 484 U.S. 49 (1987)
Held: CWA only authorizes citizen suits for continuous or ongoing 
intermittent violations — situations where there is a reasonable 
likelihood that a past polluter will continue to pollute in the future

Gwaltney and indirect discharges?
Issues intersect where pollutants continue to migrate in groundwater and 
into navigable waters after the point source ceases release(ing) – i.e., 
Upstate Forever

Defendants moved to dismiss (lack of jurisdiction under Gwaltney) 
because pipeline had been repaired

Fourth Circuit:  CWA does not require that the point source 
continue to release a pollutant – only that the discharge from the 
point source continue to release a pollutant
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The Supreme Court cert petition remained on hold this past year
while the Court considered County of Maui. 

Supreme Court remanded the case to the Fourth Circuit in May 2020 
for analysis in light of the “functional equivalent” test set out by the 
Court in County of Maui.

Environmental group

The Latest on Upstate Forever

“While the Supreme Court articulated the 
applicable standard differently, in substance it 
affirmed this Court’s decision finding that the 
unpermitted discharge by Kinder Morgan of 
petroleum pollutants into waters of the United 
States violates the Clean Water Act.”

Time and distance key factors supporting 
“functional equivalence.”
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Ripple Effects of County of Maui

Case stayed pending the Supreme Court’s 
decision in County of Maui.

In June, Seventh Circuit set a briefing 
schedule after denying a motion to 
reverse and remand the case.

Prairie Rivers Network v. Dynegy Midwest Generation, LLC, 
No. 18-CV-3644 (7th Cir. Ct. App.)

Dynegy’s unlined coal ash impoundment ponds are on the banks of the Middle 
Fork of the Vermilion River.

Prairie River Network’s latest brief to the Seventh Circuit:  

Under County of Maui, “point source discharges through groundwater to nearby 
surface waters are subject to Clean Water Act jurisdiction if they are the functional 
equivalent of direct discharges to surface water…”

Dynegy’s response due on July 31.  
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Conservation Law Foundation Inc. v. Longwood Venues and
Destinations Inc., No. 20-1024 (1st Cir. Ct. App.)

Appeal to First Circuit following district court’s determination that CWA did 
not regulate discharges of pollution that reached navigable waters via 
groundwater.

Following the County of Maui decision, Cape Cod resort settled with 
Conservation Law Foundation.

Agreed to upgrade its sewage disposal system and finance nitrogen mitigation 
projects.

United States of America et al. v. U.S. Steel Corp.,
No. 2:18-cv-00127 (N.D. Ind.)

Federal government settled with U.S. Steel Corp. regarding 2017 release of 
hexavalent chromium into Lake Michigan.

Based on the County of Maui holding, Surfrider Foundation now arguing 
settlement must be revisited because some discharges were not accounted 
for – releases to soil that reached Lake Michigan via groundwater.

Ripple Effects of County of Maui (cont.)
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Questions?

33



Free Powerpoint Templates
Page 34

Contact Information

Sarah Peterman Bell
415-954-4450

sbell@fbm.com

Farella Braun + Martel LLP

Amanda Shafer Berman
202-688-3451

aberman@crowell.com
Crowell & Moring

Rachel Jacobson
202-663-6385

rachel.jacobson@wilmerhale.com
WilmerHale

34


