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April 30, 2015.

Synopsis
Background: Wife brought dissolution action against
husband, and husband brought action against wife and her
children seeking to compel arbitration of a dispute regarding a
limited liability company (LLC), and husband's actions as the
LLC's managing member. The Superior Court, Pima County,
Nos. D20134007 and C20140235, Dean Christoffel, Judge
Pro Tempore, granted wife's motion to consolidate the cases,
and denied husband's motion to compel arbitration. Husband
appealed.

Holdings: The Court of Appeals, Miller, J., held that:

[1] LLC's operating agreements met the definition of a
postnuptial agreement, requiring husband to demonstrate by
clear and convincing evidence that wife was aware of the
property subject to agreements' arbitration provision, or that
she had been advised of the effect of the provision, or her
rights therein;

[2] contract principle that a party is bound by the terms of
an agreement that she signs did not apply to LLC's operating
agreements;

[3] wife's children did not receive a direct benefit from LLC's
operating agreements' arbitration provisions, as required to
bar them from avoiding arbitration;

[4] the direct benefits estoppel theory did not operate to
compel wife's children to arbitrate their cross claims against
husband; and

[5] the Superior Court did not err in the scope of its finding
when determining whether arbitration agreements contained
in LLC's operating agreements were enforceable as to wife
and her children.

Affirmed.

West Headnotes (20)

[1] Alternative Dispute Resolution Scope
and standards of review

In reviewing a denial of a motion to compel
arbitration, appellate courts must defer to the trial
court's factual findings unless clearly erroneous.

[2] Appeal and Error Reply briefs

Appellate courts will not consider arguments
made for the first time in a reply brief.

2 Cases that cite this headnote

[3] Corporations and Business
Organizations Organizing documents; 
 operating agreement

Marriage and Cohabitation Degree of
proof

Operating agreements of limited liability
company (LLC) created by husband and
wife in conjunction with family trusts met
definition of post-nuptial agreement, and,
therefore, Harber's Estate applied, requiring
built-in safeguards to ensure freedom from fraud,
fairness, and spouse's knowledge of property
and rights involved, where agreements were
made during parties' marriage, when separation
or divorce was not imminent or contemplated,

http://www.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I2e3a021af26111e4b4bafa136b480ad2&transitionType=Document&originationContext=docHeaderFlag&Rank=1&rs=cblt1.0&vr=3.0&contextData=(sc.Search)
https://www.westlaw.com/Document/I5b8ac8e05c3b11eb960a9329eed1cde2/View/FullText.html?navigationPath=RelatedInfo%2Fv4%2Fkeycite%2Fnav%2F%3Fguid%3DI5b8ac8e05c3b11eb960a9329eed1cde2%26ss%3D2036187167%26ds%3D2052811438%26origDocGuid%3DI2e3a021af26111e4b4bafa136b480ad2&listSource=RelatedInfo&list=NegativeCitingReferences&rank=0&ppcid=33d45d94aa154982a25041cdc03a1b8d&originationContext=docHeader&transitionType=NegativeTreatment&contextData=%28sc.Search%29&VR=3.0&RS=cblt1.0 
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0169102901&originatingDoc=I2e3a021af26111e4b4bafa136b480ad2&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0354030401&originatingDoc=I2e3a021af26111e4b4bafa136b480ad2&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/25T/View.html?docGuid=I2e3a021af26111e4b4bafa136b480ad2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/25Tk213(5)/View.html?docGuid=I2e3a021af26111e4b4bafa136b480ad2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/25Tk213(5)/View.html?docGuid=I2e3a021af26111e4b4bafa136b480ad2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/30/View.html?docGuid=I2e3a021af26111e4b4bafa136b480ad2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/30k762/View.html?docGuid=I2e3a021af26111e4b4bafa136b480ad2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I2e3a021af26111e4b4bafa136b480ad2&headnoteId=203618716700220180314182758&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/101/View.html?docGuid=I2e3a021af26111e4b4bafa136b480ad2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/101/View.html?docGuid=I2e3a021af26111e4b4bafa136b480ad2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/101k3621/View.html?docGuid=I2e3a021af26111e4b4bafa136b480ad2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/101k3621/View.html?docGuid=I2e3a021af26111e4b4bafa136b480ad2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/253/View.html?docGuid=I2e3a021af26111e4b4bafa136b480ad2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/253k682/View.html?docGuid=I2e3a021af26111e4b4bafa136b480ad2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/253k682/View.html?docGuid=I2e3a021af26111e4b4bafa136b480ad2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


Austin v. Austin, 237 Ariz. 201 (2015)
348 P.3d 897, 711 Ariz. Adv. Rep. 5

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 2

and altered each spouse's property rights in the
event of death; accordingly, court did not err
in requiring husband to demonstrate by clear
and convincing evidence that wife was aware
of property subject to operating agreements'
arbitration provision or advised of the effect of
that provision, or her rights therein.

1 Cases that cite this headnote

[4] Alternative Dispute Resolution Validity

Although public policy supports arbitration
agreements, only when the arbitration provision
is enforceable will the court compel arbitration.

2 Cases that cite this headnote

[5] Alternative Dispute Resolution Validity

Generally, for purposes of statute that states an
arbitration provision is not valid or enforceable
where “a ground exists at law or in equity
for the revocation of a contract,” legal or
equitable grounds for revoking any contract
include allegations that the contract is void for
lack of mutual consent, consideration or capacity
or voidable for fraud, duress, lack of capacity,
mistake or violation of a public purpose. A.R.S.
§ 12–3006(A).

2 Cases that cite this headnote

[6] Marriage and Cohabitation Fiduciary or
confidential relationship

The relationship between spouses is confidential
and fiduciary.

[7] Corporations and Business
Organizations Organizing documents; 
 operating agreement

Marriage and Cohabitation Requisites
and formation

Despite the sophistication of the legal
instruments employed, the mere use of a limited
liability company (LLC) to effectuate changes to
the property rights of spouses did not transmute
LLC's operating agreements into arm's-length

business transactions so as to except them from
requirements of Harber's Estate for post-nuptial
property division agreements, where substantial
evidence supported the trial court's finding that
the net effect of the operating agreements was
to place permanent and significant limitations
on wife's property rights, arguably including
the transformation of separate property to
community property, and impact of the operating
agreements was no less severe than a more
traditional postnuptial agreement.

3 Cases that cite this headnote

[8] Marriage and Cohabitation Partnership
or other joint enterprise

Contract law principle that a party is bound by
the terms of an agreement that she signs without
reading it did not apply to limited liability
company's (LLC) operating agreements, which,
due to their net effect of placing permanent and
significant limitations on wife's property rights,
met the definition of a postnuptial agreement,
requiring husband to demonstrate by clear and
convincing evidence that wife was aware of the
property subject to the arbitration provision in
the LLC's operating agreements, or that she had
been advised of the effect of the provisions, or
her rights therein.

2 Cases that cite this headnote

[9] Courts Highest appellate court

Court of Appeals was bound by the decisions
of state Supreme Court and had to apply the
law Supreme Court had declared and, therefore,
could not overrule the holding in Harber's
Estate, which required built-in safeguards for
post-nuptial agreements to ensure freedom
from fraud, fairness, and spouse's knowledge
of property and rights involved, to analyze
such agreements the same as all commercial
agreements under ordinary contract law.

4 Cases that cite this headnote

[10] Appeal and Error Estoppel and waiver
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Appellate courts review a trial court's decision
not to apply estoppel for an abuse of discretion.

2 Cases that cite this headnote

[11] Appeal and Error Construction,
Interpretation, or Application of Law

Appeal and Error Sufficiency of
Evidence

To constitute an “abuse of discretion,” the trial
court's decision must be either premised on an
application of the law that is erroneous, or on
an assessment of the evidence that is clearly
erroneous.

[12] Infants Marital and domestic relations

Marriage and Cohabitation Construction,
operation, performance, and breach

Wife's children did not receive a direct benefit
from limited liability company's (LLC) operating
agreement, which operated as a postnuptial
agreement between husband and wife, as
required to bar children from avoiding the
agreements' arbitration provisions under the
third-party beneficiary exception, even if they
were to be the ultimate heirs of the LLC assets,
which would be substantially discounted in value
for estate tax purposes; even assuming the third-
party beneficiary doctrine could be applied, the
benefits husband alleged the children would
enjoy were entirely contingent on whether wife
predeceased husband, making any tax benefits
children might enjoy speculative in nature.

1 Cases that cite this headnote

[13] Alternative Dispute Resolution Persons
affected or bound

With certain exceptions, the general rule is
that an arbitration agreement is binding only
on parties to the agreement; however, a
nonsignatory party may be bound to an
arbitration agreement if so dictated by the
ordinary principles of contract and agency.

3 Cases that cite this headnote

[14] Alternative Dispute Resolution Persons
affected or bound

Under the third-party beneficiary exception, a
non-signatory party may be barred from avoiding
arbitration if he has received a direct benefit from
the arbitration agreement.

3 Cases that cite this headnote

[15] Alternative Dispute
Resolution Contractual or consensual basis

Arbitration rests on an exchange of promises,
and parties to a contract may decide to exchange
promises to substitute an arbitral for a judicial
forum.

[16] Alternative Dispute Resolution Persons
affected or bound

In evaluating whether the third-party beneficiary
theory applies to a particular arbitration
agreement, a court must look to the intentions of
the parties at the time the contract was executed.

1 Cases that cite this headnote

[17] Alternative Dispute Resolution Persons
affected or bound

A non-party to an arbitration agreement must
receive a direct benefit from the agreement if
they are going to be required to abide by the
arbitration.

1 Cases that cite this headnote

[18] Alternative Dispute Resolution Waiver or
Estoppel

The direct benefits estoppel theory did not
operate to compel wife's children to arbitrate
their cross claims against husband in his
civil action to compel arbitration of dispute
regarding husband's actions as limited liability
company's (LLC) managing member, which had
been consolidated with wife's dissolution action,
pursuant to arbitration provisions of LLC's
operating agreements; children did not benefit
from the arbitration provisions and, instead,
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their interests were detrimentally impacted by
husband putting children's Grantor Retained
Income Trusts (GRITs) assets into the LLC
without the children's knowledge or consent.

[19] Alternative Dispute Resolution Persons
affected or bound

Under direct benefits estoppel, a nonsignatory
may be compelled to arbitrate only when the
nonsignatory (1) knowingly exploits the benefits
of an agreement containing an arbitration clause,
or (2) seeks to enforce terms of that agreement
or asserts claims that must be determined by
reference to the agreement.

4 Cases that cite this headnote

[20] Divorce Renunciation of conjugal relation

Infants Determination and findings

Trial court did not err in the scope of its
finding when determining whether arbitration
agreements contained in limited liability
company's (LLC) operating agreements were
enforceable as to wife and her children in her
dissolution action; the findings were necessary
to determine whether the operating agreements,
which acted as a postnuptial agreement in
that they placed permanent and significant
limitations on wife's property rights, were
fraudulent or coerced, or whether they were
unfair or inequitable.

6 Cases that cite this headnote

Attorneys and Law Firms

**900  DePasquale & Schmidt, PLC By Paul G. Schmidt
and Mark DePasquale, Phoenix, The McCarthy Law Firm,
P.L.L.C., By Kathleen A. McCarthy, Tucson, Counsel for
Petitioner/Defendant/Appellee Valer C. Austin.

Snell & Wilmer L.L.P. By Kevin J. Parker, Phoenix, Counsel
for Defendant/Cross–Claimant/Appellee Valerie A. Gordon.

Russell B. Stowers, PLLC By Russell B. Stowers, Tucson,
Counsel for Defendant/Cross–Claimant/Appellee Albert H.
Gordon III.

Gabroy, Rollman & Bossé, P.C. By Richard M. Rollman and
Richard A. Brown, Tucson, Counsel for Respondent/Plaintiff/
Cross–Defendant/Appellant Josiah T. Austin.

Presiding Judge MILLER authored the decision of the Court,
in which Chief Judge ECKERSTROM and Judge ESPINOSA
concurred.

OPINION

MILLER, Judge:

*204  ¶ 1 Josiah Austin appeals from the trial court's
judgment denying his motion to compel arbitration. For the
following reasons, we affirm.

Factual and Procedural Background

[1]  [2]  ¶ 2 In reviewing a denial of a motion to compel
arbitration, we must defer to the trial court's factual findings
unless clearly erroneous. Harrington v. Pulte Home Corp.,
211 Ariz. 241, ¶¶ 8, 16, 119 P.3d 1044, 1048, 1049–50
(App.2005). None of the parties directly challenges the court's

factual findings under this standard.1 Given the complex
nature of the underlying property transactions in the case
before us, a detailed review of the factual background is
necessary.

¶ 3 Josiah and Valer Austin were married in 1982. Valer has
two children by a previous marriage (hereinafter “children”).
Valer had inherited substantial property before her marriage
to Josiah. Early in the marriage, Valer agreed to Josiah's
management of a portion of her assets with the understanding
that the majority of the assets would continue to be managed
by third parties and monitored by Josiah.

¶ 4 Valer, in her estate planning, wished to ensure that certain
of her property would be transferred to the children at specific
future dates. Accordingly, in November 1987, Valer created

two Grantor Retained Income Trusts (GRITs)2 for the benefit
of her children. The Valer C. Austin Trust I dated November
19, 1987 (Valer GRIT) was created as an irrevocable trust
for a period of 15 years, with the children designated as the

http://www.westlaw.com/Browse/Home/KeyNumber/25T/View.html?docGuid=I2e3a021af26111e4b4bafa136b480ad2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/25Tk141/View.html?docGuid=I2e3a021af26111e4b4bafa136b480ad2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/25Tk141/View.html?docGuid=I2e3a021af26111e4b4bafa136b480ad2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I2e3a021af26111e4b4bafa136b480ad2&headnoteId=203618716701920180314182758&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/134/View.html?docGuid=I2e3a021af26111e4b4bafa136b480ad2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/134k35/View.html?docGuid=I2e3a021af26111e4b4bafa136b480ad2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/211/View.html?docGuid=I2e3a021af26111e4b4bafa136b480ad2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/211k1303/View.html?docGuid=I2e3a021af26111e4b4bafa136b480ad2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I2e3a021af26111e4b4bafa136b480ad2&headnoteId=203618716702020180314182758&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0429121401&originatingDoc=I2e3a021af26111e4b4bafa136b480ad2&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0130718201&originatingDoc=I2e3a021af26111e4b4bafa136b480ad2&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0429220401&originatingDoc=I2e3a021af26111e4b4bafa136b480ad2&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0177624901&originatingDoc=I2e3a021af26111e4b4bafa136b480ad2&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0177624901&originatingDoc=I2e3a021af26111e4b4bafa136b480ad2&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0250326101&originatingDoc=I2e3a021af26111e4b4bafa136b480ad2&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0354030401&originatingDoc=I2e3a021af26111e4b4bafa136b480ad2&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0281714901&originatingDoc=I2e3a021af26111e4b4bafa136b480ad2&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0135479901&originatingDoc=I2e3a021af26111e4b4bafa136b480ad2&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0354030401&originatingDoc=I2e3a021af26111e4b4bafa136b480ad2&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007373255&pubNum=0004645&originatingDoc=I2e3a021af26111e4b4bafa136b480ad2&refType=RP&fi=co_pp_sp_4645_1048&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4645_1048
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007373255&pubNum=0004645&originatingDoc=I2e3a021af26111e4b4bafa136b480ad2&refType=RP&fi=co_pp_sp_4645_1048&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4645_1048
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007373255&pubNum=0004645&originatingDoc=I2e3a021af26111e4b4bafa136b480ad2&refType=RP&fi=co_pp_sp_4645_1048&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4645_1048


Austin v. Austin, 237 Ariz. 201 (2015)
348 P.3d 897, 711 Ariz. Adv. Rep. 5

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 5

beneficiaries, and was funded by Valer's separate property.
The Josiah Austin Trust I *205  **901  dated December
17, 1987 (Josiah GRIT) was created as an irrevocable trust
for a period of 20 years with the children designated as the
beneficiaries. Although Josiah was shown as the grantor of
the assets in the Josiah GRIT, those assets too were derived
from Valer's separate property.

¶ 5 In 1996, Josiah was appointed trustee of the GRITs and, in
1997, El Coronado Holdings, LLC (ECH) was formed. The
1997 ECH operating agreement shows the initial members as
Josiah, Valer, the Josiah GRIT, and the Valer GRIT. Directly
pertinent provisions of the 1997 operating agreement include:

a. Josiah was designated as the sole manager with absolute,
exclusive authority, power, and discretion to act on
behalf of ECH, which provided Valer with no authority
or control over the assets transferred into ECH.

b. Josiah's removal as manager required the affirmative
vote of members holding two-thirds of the ownership
interests, which, given the size of holding attributable
to Josiah under the agreement, made it impossible for
Valer or any other member to remove Josiah without his
consent.

c. Withdrawal by a member constituted a breach of the
1997 operating agreement, permitting ECH to recover
damages as an offset against any amount distributable to
the withdrawing member. The amount of damages was
determined in the Manager's sole discretion.

d. Josiah had the sole power to determine whether
distributions would be made to members and, if so made,
whether or not it would be distributed on a pro-rata basis.

e. All disputes among members were to be arbitrated if they
could not be resolved through mediation.

¶ 6 Josiah and Valer signed the 1997 operating agreement
in August 1997. Valer testified she had signed the 1997
operating agreement without reading it and without knowing
it contained an arbitration provision. Josiah testified it was
possible he only gave the signature page of the 1997 operating
agreement to Valer and told her to sign it. Valer testified she
had not seen the 1997 operating agreement before she signed
it and it was her practice to trust her husband as to signing
what he put in front of her. Valer was not advised about the
operating agreement, its arbitration clause, or its effect on her
rights or property.

¶ 7 In January 2000, Valer signed a document creating
the Austin Family Revocable Trust. Valer was not advised
that the family trust document might transmute her sole
and separate property into community property, nor was she
advised of the significant effects of transmuting sole and
separate property to community property in the event of a
divorce. The family trust document did not describe which
assets would be transferred into that trust nor was Valer so
advised. As of August 1997, the value of Valer's separate
property brokerage account, which Josiah had transferred into
ECH, was valued at approximately $58 million.

¶ 8 In April 2005, Josiah provided Valer with the signature
page for an Amended and Restated Operating Agreement for
ECH effective April 16, 2005 (2005 operating agreement).
Valer was not provided the text of the rest of the 2005
operating agreement and signed it based on Josiah's direction.
The 2005 operating agreement amended the members of ECH
to include: the Austin Family Revocable Trust, the Josiah
GRIT, and the Valer GRIT. In the 2005 operating agreement,
Josiah was once again designated as the sole manager of
ECH, and a vote of ninety percent of the ECH members was
required to remove him as manager.

¶ 9 In November 2013, Valer filed a petition for dissolution of
marriage from Josiah. Soon after, Valer moved for joinder of
the children as additional parties necessary to resolve disputes

regarding the management of ECH.3 In January 2014, Josiah
filed a civil *206  **902  complaint against Valer and the
children seeking to compel arbitration of the ECH dispute.
The trial court granted Valer's motion to join the children as
necessary parties as well as her motion to consolidate Josiah's
civil case with the dissolution proceeding. In March 2014, the
children filed a cross-claim against Josiah. In response, Josiah
moved to compel the children to arbitrate their cross-claims.

¶ 10 After a two-day evidentiary hearing the trial court issued
an under advisement ruling and signed order denying Josiah's
motions to compel arbitration. Josiah timely filed this notice
of appeal, and we have jurisdiction pursuant to A.R.S. § 12–
2101.01(A)(1).

Valer's Claims

[3]  ¶ 11 Josiah argues the trial court erred when it improperly
applied the heightened standards of In re Harber's Estate,
104 Ariz. 79, 449 P.2d 7 (1969), instead of ordinary contract
principles in its analysis of the arbitration agreement, as it
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concerned Valer and him. Our review of this issue is de novo.
Smith v. Pinnamaneni, 227 Ariz. 170, ¶ 7, 254 P.3d 409, 412
(App.2011).

[4]  [5]  ¶ 12 Although public policy supports arbitration
agreements, “ ‘[o]nly when the arbitration provision is
enforceable will the court compel arbitration.’ ” WB, The
Building Company, LLC v. El Destino, LP, 227 Ariz. 302, ¶ 11,
257 P.3d 1182, 1186 (App.2011), quoting Stevens/Leinweber/
Sullens, Inc. v. Holm Dev. & Mgmt., Inc., 165 Ariz. 25,
30, 795 P.2d 1308, 1313 (App.1990) (alteration in WB ).
An arbitration provision is not valid or enforceable where
“a ground exists ... at law or in equity for the revocation
of a contract.” A.R.S. § 12–3006(A). Generally, “[l]egal
or equitable grounds for revoking any contract include
allegations that ‘the contract is void for lack of mutual
consent, consideration or capacity or voidable for fraud,
duress, lack of capacity, mistake or violation of a public
purpose.’ ” Stevens/Leinweber/Sullens, 165 Ariz. at 28–29,
795 P.2d at 1311–12, quoting U.S. Insulation v. Hilro Const.
Co., 146 Ariz. 250, 253, 705 P.2d 490, 493 (App.1985).

[6]  ¶ 13 In Harber's Estate, a husband and wife entered into
a postnuptial agreement, not incident to or in contemplation
of separation or divorce, which provided all property not
otherwise described therein was to become the sole property
of husband. See 104 Ariz. at 84, 449 P.2d at 12. Our supreme
court concluded that marital partners may “validly divide
their property presently and prospectively by a post-nuptial
agreement” but such an agreement must include built-in
safeguards to ensure the agreement is “free from any taint of
fraud, coercion or undue influence; that the wife acted with
full knowledge of the property involved and her rights therein,
and that the settlement was fair and equitable.” Id. at 88, 449
P.2d at 16. Accordingly, although “all contracts or agreements
between husband and wife in Arizona are [not] presumptively
void or fraudulent,” our supreme court held that spouses may
enter a contract to divide their property outside a divorce or
separation, but that when such a postnuptial agreement is

attacked by a wife on the grounds that the transaction was
fraudulent or coerced, or is inequitable and unfair, the wife
may have a judicial determination at that time whether the
agreement is invalid as to her, and that it is the husband's
burden to prove by clear and convincing evidence that the
agreement was not fraudulent or coerced, or that it was not

unfair or inequitable.[4]

Id.

¶ 14 We therefore examine whether the ECH operating
agreement is a postnuptial agreement governed by the
principles outlined in Harber's Estate. A postnuptial
agreement is defined as “[a]n agreement entered *207
**903  into during marriage to define each spouse's property

rights in the event of death or divorce.” Black's Law
Dictionary 1356 (10th ed.2014).

¶ 15 Both the ECH 1997 operating agreement and the 2005
operating agreement, as well as the arbitration clauses, were
made between Josiah and Valer while husband and wife.
ECH was created to allow the Austins to obtain discounts
on the valuation of the LLC assets and tax savings for the
surviving spouse when either Josiah or Valer died, or for
Valer's children when one or both of them passed. As the
trial court found, the operating agreements placed “severe and
permanent” limitations on Valer's property rights and resulted
in a significant transfer of authority to Josiah, such that the
operating agreements affected Valer's property rights “to the
same or greater extent than would a post-nuptial property
settlement agreement.”

[7]  ¶ 16 Josiah argues that Harber's Estate is limited only
to postnuptial property division agreements and “should not
be extended to all business agreements between spouses.”
But Josiah's attempt to characterize the ECH operating
agreements as arm's-length business transactions between
spouses is unavailing. Substantial evidence supports the trial
court's finding that the net effect of the operating agreements
was to place permanent and significant limitations on
Valer's property rights, arguably including the transformation

of separate property to community property.5 Despite the
sophistication of the legal instruments employed, the impact
of the operating agreements was no less severe than a more
traditional postnuptial property division agreement.

¶ 17 Josiah correctly observes that all subsequent Arizona
cases applying the requirements outlined in Harber's Estate
have been applied to marital property division agreements.
See Wick v. Wick, 107 Ariz. 382, 384–85, 489 P.2d 19,
21–22 (1971); Breitbart–Napp v. Napp, 216 Ariz. 74, 76,
163 P.3d 1024, 1026 (App.2007); Sharp v. Sharp, 179 Ariz.
205, 207, 877 P.2d 304, 306 (App.1994); Keller v. Keller,
137 Ariz. 447, 448, 671 P.2d 425, 426 (App.1983). But
Josiah points to no authority, and we are aware of none, that
precludes application of Harber's Estate to the facts before
us. Unlike the agreements at issue in the cases cited by Josiah,
both the postnuptial agreement in Harber's Estate and the
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operating agreements between Josiah and Valer were made
at a time when separation or divorce was not imminent or
contemplated. See Harber's Estate, 104 Ariz. at 84, 449 P.2d
at 12.

¶ 18 Josiah also relies on Bell–Kilbourn v. Bell–Kilbourn,
216 Ariz. 521, ¶ ¶ 8–11, 169 P.3d 111, 113–14 (App.2007),
and Bender v. Bender, 123 Ariz. 90, 94, 597 P.2d 993,
997 (App.1979), to distinguish Harber's Estate. But both
cases involved disclaimer deeds and both are clear that such
deeds are not analyzed as postnuptial agreements. See Bell–
Kilbourn, 216 Ariz. 521, ¶¶ 9–10, 169 P.3d at 113–14; Bender,
123 Ariz. at 93–94, 597 P.2d at 996–97. Moreover, both Bell–
Kilbourn and Bender explicitly noted that the issue of mistake
or fraud had not been raised. See Bell–Kilbourn, 216 Ariz.
521, ¶ 9, 169 P.3d at 114; Bender, 123 Ariz. at 94, 597 P.2d at
997. Therefore, these cases are inapposite.

¶ 19 Finally, Josiah contended at oral argument that
application of Harber's Estate in this context would result
in the need for separate counsel for both spouses before
creating trusts or other complex estate documents, which
would burden the delivery of legal services. To the extent
that separate property is transferred to the community
estate, or even significant limitations are placed on separate
property, lawyers have always had to consider whether joint
representation is possible or nonconsentable. See, e.g., ER
1.7, Ariz. R. Prof'l Conduct, Ariz. R. Sup.Ct. 42. Even
if separate counsel is deemed necessary to ensure the
independence and loyalty of counsel's advice, it preserves
“essential elements in the lawyer's relationship to a client.” Id.
at cmt. 1. Although *208  **904  we do not see our holding
as an expansion of Harber's Estate, if there is an increase
in independent legal advice, it will be for a permissible and
laudable purpose.

¶ 20 In sum, the mere use of a limited liability company to
effectuate changes to the property rights of spouses does not
transmute such an agreement into an arm's-length business
transaction as Josiah suggests. The trial court did not err in
applying the requirements in Harber's Estate to the facts of
the instant case. Because the operating agreements were made
during Valer and Josiah's marriage and altered each spouse's
property rights in the event of death, the ECH operating
agreements meet the definition of a postnuptial agreement.
Therefore, the requirements of Harber's Estate apply. See
104 Ariz. at 88, 449 P.2d at 16. The court did not err when
it required Josiah to demonstrate by clear and convincing
evidence that Valer was aware of the property subject to the

arbitration provision or advised of the effect of the arbitration
provision, or her rights therein.

[8]  [9]  ¶ 21 Josiah argues in the alternative that “under
ordinary contract law principles, a party is bound by the
terms of an agreement that she signs without reading it.”
Although we agree with Josiah's contention as a general legal
principle, he does not provide Arizona authority applying that
principle to a postnuptial agreement. See Jones v. Chiado,
137 Ariz. 298, 298–99, 670 P.2d 403, 403–04 (App.1983)
(dispute between real estate developers); Harrington, 211
Ariz. 241, ¶ 2, 119 P.3d at 1046 (dispute between homeowners
and homebuilder); Rocz v. Drexel Burnham Lambert, Inc.,
154 Ariz. 462, 463, 743 P.2d 971, 972 (App.1987) (dispute
between securities brokerage firm and client). Thus, we find
the cited cases unpersuasive in the context of a postnuptial
agreement that falls under Harber's Estate. To the extent
Josiah argues we should overrule the holding in Harber's
Estate to analyze postnuptial agreements the same as all
commercial agreements under ordinary contract law, this
court is bound by the decisions of our supreme court and must
apply the law it has declared. See Bazzanella v. Tucson City
Court, 195 Ariz. 372, ¶ 8, 988 P.2d 157, 161 (App.1999).

The Children's Claims

[10]  [11]  ¶ 22 Josiah argues the trial court erred in
concluding that the children were not bound by the arbitration
agreement. Although he concedes the children were not
signatories to either the 1997 or 2005 operating agreement,
he contends they are intended beneficiaries and therefore
estopped from avoiding arbitration. We review separately,
but de novo, whether the children's claims are subject to
arbitration. See Estate of Decamacho ex rel. Guthrie v. La
Solana Care and Rehab, Inc., 234 Ariz. 18, ¶ 9, 316 P.3d 607,
609–10 (App.2014). We also review a trial court's decision not
to apply estoppel for an abuse of discretion. Flying Diamond
Airpark, LLC v. Meienberg, 215 Ariz. 44, ¶ 27, 156 P.3d
1149, 1155 (App.2007). “To constitute an abuse of discretion,
the [trial] court's decision must be either premised on an
application of the law that is erroneous, or on an assessment
of the evidence that is clearly erroneous.” Grigson v. Creative
Artists Agency L.L.C., 210 F.3d 524, 528 (5th Cir.2000); see
also City of Tucson v. Clear Channel Outdoor, Inc., 218 Ariz.
172, ¶ 65, 181 P.3d 219, 237 (App.2008).

Third–Party Beneficiary
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[12]  [13]  ¶ 23 With certain exceptions, the general rule
is that an arbitration agreement is binding only on parties
to the agreement. Dueñas v. Life Care Ctrs. of Am., Inc.,
236 Ariz. 130, ¶ 26, 336 P.3d 763, 772 (App.2014). Courts
have made clear, however, that a “nonsignatory party may
be bound to an arbitration agreement if so dictated by the
‘ordinary principles of contract and agency,’ ” Thomson–
CSF, S.A. v. Amer. Arbitration Ass'n, 64 F.3d 773, 776 (2d.
Cir.1995), quoting McAllister Bros., Inc. v. A & S Transp. Co.,
621 F.2d 519, 524 (2d Cir.1980). Although “there is a dearth
of Arizona precedent” on arbitration-by-estoppel, Crawford
Prof'l Drugs, Inc. v. CVS Caremark Corp., 748 F.3d 249,
261 (5th Cir.2014) (applying Arizona law), the third-party
beneficiary doctrine is one of the established grounds upon
which a party to an arbitration agreement *209  **905  can
require a nonsignatory to arbitrate, see Bridas S.A.P.I.C. v.
Gov't of Turkmenistan, 345 F.3d 347, 356, 362 (5th Cir.2003).

[14]  [15]  [16]  ¶ 24 Under the third-party beneficiary
exception, a non-signatory party may be barred from avoiding
arbitration if he has received a direct benefit from the
arbitration agreement. Schoneberger v. Oelze, 208 Ariz. 591,
¶ 14, 96 P.3d 1078, 1081 (App.2004). “Arbitration rests on
an exchange of promises,” and “[p]arties to a contract may
decide to exchange promises to substitute an arbitral for a
judicial forum.” Id. ¶ 20, 96 P.3d 1078. In evaluating whether
the third-party beneficiary theory applies to a particular
arbitration agreement, “a court must look to the intentions of
the parties at the time the contract was executed.” Id. n. 6,
quoting Bridas S.A.P.I.C., 345 F.3d at 362.

¶ 25 The trial court found “that the children did not receive
benefits directly from ECH that they were not already entitled
to receive as beneficiaries of the GRITs.” Additionally, the
court found that the children's “interests in the GRITs were
detrimentally impacted by Josiah putting the GRIT assets
into ECH without their knowledge or consent.” Therefore, it
concluded the ECH operating agreement was not enforceable
against the children.

¶ 26 Josiah contends the trial court erred in finding the
children did not receive a direct benefit from the ECH
operating agreement because the children were “intended to
benefit from ECH as the ultimate heirs of the ECH assets,
which would be substantially discounted in value for estate
tax purposes.” This argument lacks support in the record. For
instance, the children would not receive any additional estate
tax benefit for the GRIT assets by being included in ECH,
at least as long as the children are alive, as acknowledged at

the hearing by the Austins' attorney. To the extent Josiah also
claims the children would receive a federal estate tax discount
on the non-GRIT assets in ECH, the evidence at the hearing
demonstrated that the ECH structure, combined with another
family trust created by Josiah, was a vehicle that would allow
Josiah to take all of these assets for himself, to the exclusion
of the children, should Valer predecease Josiah. Thus, even
assuming arguendo the third-party beneficiary doctrine can be
applied in circumstances in which the benefit has not yet been
received, the benefits Josiah alleges the children will enjoy
are entirely contingent on whether Valer predeceases Josiah,
an outcome that is by no means assured. Accordingly, any tax
benefits the children might enjoy are speculative in nature.

¶ 27 Josiah also argues the children were intended to benefit
from “the asset protection features of ECH.” To the contrary,
however, any judgment creditor of the children could obtain
a charging order against ECH, and thereby “intercept” any
ECH assets that might otherwise be paid to the children. See
A.R.S. § 29–655(A) (upon court order, judgment creditor
“may charge the member's interest in the limited liability
company with payment of the unsatisfied amount of the
judgment plus interest”). In addition, by placing the GRIT
assets into ECH, the children may have those assets exposed
to ECH's creditors.

[17]  ¶ 28 In sum, the record discloses no evidence of a
benefit or exchange of promises between Josiah and the
children. Here, the children do not seek any benefits under
the arbitration agreement; in fact, they claim “that ECH and/
or its Operating Agreement were invalid from inception.” In
addition, as this court pointed out in Schoneberger, a non-
party to an arbitration agreement must receive a direct benefit
from the agreement if they are going to be required to abide by
the arbitration. See 208 Ariz. 591, ¶¶ 13–14, 96 P.3d at 1081;
see also E.I. DuPont de Nemours & Co. v. Rhone Poulenc
Fiber & Resin Intermediates, S.A.S., 269 F.3d 187, 196–97
(3d Cir.2001) (“[I]f it was not the promisee's intention to
confer direct benefits upon a third party, but rather such third
party happens to benefit from the performance of the promise
either coincidentally or indirectly, then the third party will
have no enforceable rights under the contract.”). No such
direct benefit is present here.

Direct Benefits Estoppel
[18]  [19]  ¶ 29 Josiah next argues the children are

compelled to arbitrate under the *210  **906  direct
benefits estoppel theory because their cross-claims must be
determined by reference to the arbitration agreement. Under
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direct benefits estoppel, a nonsignatory may be compelled to
arbitrate only when the nonsignatory (1) knowingly exploits
the benefits of an agreement containing an arbitration clause,
or (2) seeks to enforce terms of that agreement or asserts
claims that must be determined by reference to the agreement.
See Reid v. Doe Run Res. Corp., 701 F.3d 840, 846 (8th Cir.
2012).

¶ 30 As noted above, the children do not benefit from
the ECH operating agreement; instead their interests “were
detrimentally impacted by Josiah putting the GRIT assets into
ECH without their knowledge or consent.” Thus, the children
cannot be said to have knowingly exploited the benefits of
the ECH operating agreement. We therefore next examine
whether the children seek to enforce terms of the ECH
operating agreement or assert claims that must be determined
by reference to the agreement.

¶ 31 In making this determination, we must “ ‘look past
the labels the parties attach to their claims to the underlying
factual allegations.’ ” Id. at 848, quoting 3M Co. v. Amtex
Sec., Inc., 542 F.3d 1193, 1199 (8th Cir.2008). Although it is
true that one or more of the children's alternative cross-claims
may require reference to the ECH operating agreement, the
principal factual allegation underlying the children's cross-
claims is that the GRITs should never have been transferred
into ECH and that they are involuntary members of ECH. As
the trial court concluded, the alternative relief sought by the
children in their cross-claim applies only if the court deems
the ECH structure to be binding on them. Such a contingency,
to which they object, is not sufficient to create estoppel
that requires the children to arbitrate their claims. Thus, the
children are not estopped from avoiding arbitration, and the
trial court did not err by finding the arbitration provision
unenforceable against them.

Scope of Trial Court's Findings

[20]  ¶ 32 Josiah argues the “trial court failed to limit
itself to the questions of whether an arbitration agreement
exists and whether the parties were bound by it.” He cites
A.R.S. § 12–3006 and National Bank of Arizona v. Schwartz,
230 Ariz. 310, ¶ 4, 283 P.3d 41, 42 (App.2012), for the
proposition that a reviewing court is limited in its review to
the determination of whether an arbitration agreement exists

and whether the parties are bound by that agreement. But
to the extent the court made findings such as the source of
the securities that funded the GRITs and ECH was Valer's
sole and separate property, such findings were necessary to
determine whether the operating agreement was fraudulent or
coerced, or whether it was unfair or inequitable. See Harber's
Estate, 104 Ariz. at 88, 449 P.2d at 16. Accordingly, the court
did not err in the scope of its findings in determining whether
the arbitration agreement was enforceable as to Valer and the

children.6

Language of Arbitration Agreement

¶ 33 Josiah raises several arguments related to the trial court's
determination that the plain language of the arbitration clause
did not permit Josiah, as manager of ECH, to enforce the
arbitration agreement. Because we affirm the court's denial of
Josiah's motions to compel arbitration on other grounds, we
need not address them.

Attorney Fees

¶ 34 The parties request attorney fees pursuant to A.R.S. §
12–341.01, under which a court may award reasonable fees
to the successful party in an action arising out of contract. But
we have interpreted § 12–341.01 to mean that the ultimate
prevailing party in an underlying action arising out of contract
may be awarded attorney fees. See U.S. *211  **907
Insulation, 146 Ariz. at 259, 705 P.2d at 499. Because a
decision on the merits has not yet been made in this case,
we deny the attorney fees requests. See id.; Esmark, Inc. v.
McKee, 118 Ariz. 511, 514, 578 P.2d 190, 193 (App.1978).

Disposition

¶ 35 For the foregoing reasons, we affirm the trial court's
ruling denying Josiah's motions to compel arbitration.

All Citations
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1 We note, however, that Josiah, for the first time in his reply brief, alleges several of the trial court's factual findings are
clearly erroneous. But “[w]e will not consider arguments made for the first time in a reply brief.” Dawson v. Withycombe,
216 Ariz. 84, ¶ 91, 163 P.3d 1034, 1061 (App.2007).

2 “The GRIT is a variation on the inter vivos gift, which has long been used by taxpayers as an estate-planning strategy
designed to reduce transfer-tax liability.” Mitchell M. Gans, GRIT's, GRAT's and GRUT's: Planning and Policy, 11 Va.
Tax Rev. 761, 763 (1992). The GRIT was recognized in the 1980s as a particularly attractive method by which to effect
an inter vivos gift and was therefore one of the most popular estate-planning strategies. See id.

3 Valer also moved to join the Chisos Trust and Hanu Holdings, LLC as members of ECH. In 2010, the Chisos Trust was
funded with assets previously held in the Josiah GRIT and was created to hold assets in trust for the children's lifetimes.
Chisos Trust included Chisos 1 and Chisos 2. In December 2010, the entirety of the membership interest of Chisos 2
in ECH was transferred to Hanu Holdings, LLC.

4 Although Harber's Estate employs antiquated language indicative of its time, the principle applied therein—that the
relationship between spouses is confidential and fiduciary—is still applicable today. See 104 Ariz. at 88, 449 P.2d at 16;
Gerow v. Covill, 192 Ariz. 9, ¶ 40, 960 P.2d 55, 64 (App.1998) (holding that fiduciary relationship exists between spouses).

5 Josiah asserted at oral argument that the documents did not automatically transform Valer's separate property to
community property. But he qualified this assertion with the limitation that the trial court would decide later if some or all
of her separate property was transformed, presumably on the basis of the subject documents. This distinction in timing
does not constitute a meaningful difference.

6 We also note that Josiah, for the first time in his reply brief, asserts that we should “establish the proper procedures
for findings on a motion to compel arbitration and direct that the case be reassigned.” But again, we do not consider
arguments made for the first time in a reply brief. Dawson, 216 Ariz. 84, ¶ 91, 163 P.3d at 1061. Accordingly, we deny
as moot Valer and the children's joint motion to strike portions of the reply brief in which they request we strike those
arguments made for the first time therein.

End of Document © 2021 Thomson Reuters. No claim to original U.S.
Government Works.
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Synopsis
Background: Husband filed divorce action, in which he
sought to uphold a marital agreement. The Probate and Family
Court Department, Worcester Division, Worcester County,
Lucille A. DiLeo, J., upheld the marital agreement. Direct
appellate review was granted.

Holdings: The Supreme Judicial Court, Marshall, C.J., held
that:

[1] as a matter of first impression, marital agreements are
enforceable in Massachusetts;

[2] evidence supported trial court's finding that husband did
not fraudulently induce wife to sign the marital agreement;

[3] husband made full and fair disclosure of his financial
circumstances; and

[4] marital agreement was fair and reasonable at time of
execution.

Affirmed.

West Headnotes (25)

[1] Marriage and Cohabitation Contracts
and Agreements in General

A “postnuptial agreement” or “marital
agreement” is an agreement between spouses
who plan to continue their marriage that alters
or confirms the legal rights and obligations that
would otherwise arise under the law governing
marital dissolution.

6 Cases that cite this headnote

[2] Marriage and Cohabitation Requisites
and validity

Marital agreements are enforceable in
Massachusetts.

[3] Marriage and Cohabitation Requisites
and validity

A marital relationship need not vitiate
contractual rights between the parties.

[4] Marriage and Cohabitation Requisites
and validity

Before a marital agreement is sanctioned by
a court, careful scrutiny by the judge should
determine at a minimum whether: (1) each
party has had an opportunity to obtain separate
legal counsel of each party's own choosing; (2)
there was fraud or coercion in obtaining the
agreement; (3) all assets were fully disclosed by
both parties before the agreement was executed;
(4) each spouse knowingly and explicitly agreed
in writing to waive the right to a judicial
equitable division of assets and all marital rights
in the event of a divorce; and (5) the terms of the
agreement were fair and reasonable at the time of
execution and are fair and reasonable at the time
of divorce.

4 Cases that cite this headnote
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[5] Marriage and
Cohabitation Presumptions, Inferences,
and Burden of Proof

Where one spouse challenges the enforceability
of a marital agreement, the spouse seeking
to enforce the agreement bears the burden of
satisfying the criteria for enforceability.

[6] Marriage and Cohabitation Requisites
and validity

As with contracts generally, marital agreements
are not enforceable if tainted by fraud or
coercion.

[7] Marriage and
Cohabitation Presumptions, Inferences,
and Burden of Proof

The spouse seeking to enforce a marital
agreement must establish that the other spouse's
consent was not obtained through coercion or
fraud.

[8] Marriage and Cohabitation Requisites
and validity

Marital agreement was not the product
of coercion; spouses engaged in lengthy
negotiations, spouses were represented by
separate, experienced counsel, wife's attorney
testified that, consistent with the instructions
of her client, she had intended to negotiate an
enforceable marital agreement, and a vigorous
exchange had ensued with husband's counsel,
in which wife's counsel was able to negotiate
significant gains for wife.

[9] Marriage and Cohabitation Property
settlements

Evidence supported trial court's finding that
husband had not fraudulently misrepresented
his intention to stay in the marriage in order
to induce wife to sign the marital agreement;
after the agreement had been signed, husband
worked “hard” in the areas the wife felt needed

improvement, the couple traveled together
extensively, they purchased and substantially
renovated a new house together, and it was not
until over two years later, after wife had asked
the husband to leave the marital home and after
she had become involved with another man, that
husband filed for divorce.

[10] Divorce Settlement agreements and
stipulations

Any error was harmless, in divorce action
in which wife asserted that husband had
fraudulently misrepresented his intention to
stay in the marriage in order to induce
wife to sign a marital agreement, as to trial
court's failure to admit, under exception to
spousal disqualification rule for proceedings
arising out of a contract between spouses,
wife's testimony regarding her conversations
with husband several weeks after marital
agreement was signed, where ample other
evidence supported trial court's finding that
husband did not fraudulently induce wife to sign
the agreement.

1 Cases that cite this headnote

[11] Marriage and Cohabitation Knowledge
and Disclosure

With respect to premarital agreements, full
and fair disclosure of each party's financial
circumstances is a significant aspect of the
parties' obligation to deal with each other fairly,
because they stand in a confidential relationship
with each other and must have such information
in order to make an informed decision about the
terms of the agreement.

1 Cases that cite this headnote

[12] Marriage and Cohabitation Requisites
and validity

The obligation to disclose each party's financial
circumstances is greater with respect to marital
agreements than premarital agreements, because
each spouse owes a duty of absolute fidelity to
the other.
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2 Cases that cite this headnote

[13] Marriage and Cohabitation Construction,
operation, performance, and breach

Because a marital agreement is consummated
without the safeguards attendant to divorce
proceedings, such as court-ordered disclosures
and discovery, enforcement of a marital
agreement can occur only when a judge finds that
there was a full disclosure of all assets of both
spouses, whether jointly or separately held.

[14] Marriage and Cohabitation Requisites
and validity

The requirement of full disclosure of a spouse's
financial circumstances may be satisfied if,
prior to signing a marital agreement, the spouse
seeking to enforce it provided the other spouse
with a written statement accurately listing:
(1) his or her significant assets, and their
total approximate market value; (2) his or
her approximate annual income; and (3) any
significant future acquisitions, or changes in
income, to which the spouse has a current legal
entitlement, or which the spouse reasonably
expects to realize in the near future.

[15] Marriage and Cohabitation Validity and
enforceability

Husband made full and fair disclosure of his
financial circumstances before wife executed
marital agreement; wife had been aware during
the marriage that husband had interests in a
significant amount of out-of-state real estate,
that the precise value of those interests were
uncertain and speculative, that there was limited
information available concerning the real estate,
and that the $4 million to $5 million value
assigned to those interests by spouses' financial
advisor was a “placeholder,” and wife, while
she was negotiating the marital agreement, had
access to the financial advisor, with whom she
previously had regularly met, and had access
to her own independent counsel to assist her in

making any inquiries about the “placeholder”
value.

[16] Marriage and Cohabitation Requisites
and validity

In determining whether there was a meaningful
waiver of rights in a marital agreement, a
judge should consider whether each party
was represented by independent counsel, the
adequacy of the time to review the agreement,
the parties' understanding of the terms of
the agreement and their effect, and a party's
understanding of his or her rights in the absence
of an agreement.

[17] Marriage and Cohabitation Requisites
and validity

Evidence established that wife meaningfully
waived her rights, in marital agreement; wife
was represented by independent counsel, who
represented her over the course of several weeks
as the terms of the agreement were negotiated,
and wife affirmed in writing that she understood
the rights she was waiving.

[18] Marriage and Cohabitation Adequacy of
provision for spouse

A premarital agreement may provide that on
divorce there will be great inequality accorded to
each party.

[19] Marriage and Cohabitation Requisites
and validity

Because a marital agreement is executed when
the parties do not contemplate divorce and
when they owe absolute fidelity to each other,
heightened scrutiny is required with respect to
whether the terms are fair and reasonable.

2 Cases that cite this headnote

[20] Marriage and Cohabitation Requisites
and validity
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In evaluating whether a marital agreement was
fair and reasonable at the time of execution, a
judge should consider the entire context in which
the agreement was reached, allowing greater
latitude for agreements reached where each party
was represented by separate counsel of their own
choosing.

1 Cases that cite this headnote

[21] Marriage and Cohabitation Requisites
and validity

In evaluating whether a marital agreement was
fair and reasonable at the time of execution,
a judge may consider the magnitude of the
disparity between the outcome under the
agreement and the outcome under otherwise
prevailing legal principles, whether the purpose
of the agreement was to benefit or protect the
interests of third parties, such as the children
from a prior relationship, and the impact of the
agreement's enforcement upon the children of the
parties, the length of the marriage, the motives
of the contracting spouses, their respective
bargaining positions, the circumstances giving
rise to the marital agreement, the degree of the
pressure, if any, experienced by the contesting
spouse, and other circumstances the judge finds
relevant.

3 Cases that cite this headnote

[22] Marriage and Cohabitation Requisites
and validity

Marital agreement was fair and reasonable at
the time of execution; wife was represented
by experienced, independent counsel throughout
the negotiations, agreement provided that in the
event of a divorce the wife was to receive a
substantial fixed-sum payment from husband
and that if the marital estate appreciated in
value after execution of the agreement she
would receive, in addition, a percentage of the
increase in value, and wife did not forgo the
fixed payment if the marital assets, including
the husband's interest in out-of-state real estate,
declined substantially.

2 Cases that cite this headnote

[23] Marriage and Cohabitation Validity and
enforceability

In determining whether a marital agreement is
fair and reasonable at the time of divorce, a
judge will be able to satisfy the searching inquiry
that is required by examining the same factors
employed for evaluating a separation agreement,
and thus, a judge may consider, among other
factors: (1) the nature and substance of the
objecting party's complaint; (2) the financial and
property division provisions of the agreement as
a whole; (3) the context in which the negotiations
took place; (4) the complexity of the issues
involved; (5) the background and knowledge
of the parties; (6) the experience and ability
of counsel; (7) the need for and availability of
experts to assist the parties and counsel; and
(8) the mandatory and, if the judge deems it
appropriate, the discretionary factors set forth
by statute for alimony or assignment of estate.
M.G.L.A. c. 208, § 34.

2 Cases that cite this headnote

[24] Marriage and Cohabitation Construction,
operation, performance, and breach

In evaluating whether a marital agreement is fair
and reasonable at the time of divorce, the judge
is not required to hold an evidentiary hearing,
although she may do so in her discretion.

2 Cases that cite this headnote

[25] Marriage and Cohabitation Validity and
enforceability

A marital agreement need not provide for an
equal distribution of assets, as long as a judge
has concluded that the agreement is fair and
reasonable.
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Opinion

MARSHALL, C.J.

[1]  *283  We granted direct appellate review in this divorce
proceeding to determine whether so-called “postnuptial” or
“marital” agreements are contrary to public policy and,
*284  if not, whether the marital agreement at issue is

enforceable.1 The dispute is between Kenneth S. Ansin
(husband) and Cheryl A. Craven–Ansin (wife) concerning the
validity of their 2004 written agreement “settling all rights
and obligations arising from their marital relationship” in the
event of a divorce. Two **959  years after the agreement was
executed, in November, 2006, the husband filed a complaint
for divorce and sought to enforce the terms of the agreement.
At the time of the complaint, the parties had been married for
twenty-one years and had two sons.

A judge in the Probate and Family Court upheld the
agreement, finding that it was negotiated by independent
counsel for each party, was not the product of fraud or duress,
and was based on full financial disclosures by the husband,
and that the terms of the agreement were fair and reasonable
at the time of execution and at the time of divorce. Judgment
entered enforcing the marital agreement. The wife appealed,
and we granted both parties' applications for direct appellate

review.2 We now affirm.

1. Facts. We recite the facts as found by the judge, all of which
are supported by the record.

a. The marital assets. At the time of the execution of the
marital agreement in 2004, the value of the combined assets
of the husband and wife was approximately $19 million.
One of the assets, now at issue, is the husband's interest
in certain trusts and business entities established by his
grandfather, currently managed by his uncle. The assets of
these various entities are substantial real estate holdings in

Florida.3 The husband's *285  interest in the Florida real
estate is passive; he was not involved in the management of
the properties, and did not have or exercise control over the
sale or other disposition of the properties. During the course
of the marriage, the husband received, and the wife was aware
of, distributions from his interest in the Florida real estate. The
timing and amount of the distributions was unpredictable, and
varied widely, as the wife knew.

During the course of their marriage the couple retained
RINET Company LLC (RINET) to provide financial advice
to them and to prepare their joint tax returns. The parties'
primary financial planner from RINET met with the couple
on a quarterly basis, and RINET prepared “periodic summary
reports” to permit the couple to monitor their financial
affairs. Because the husband's interest in the Florida real
estate was “fractional” and “non-controlling,” and because
“speculation” is “inherent in any attempt to assign any values
to such interests,” there was no attempt by RINET to assign
concrete values to these assets. Rather, on the reports prepared
by RINET, the husband's interest in the Florida real estate
was given a “placeholder” value of $4 million to $5 million
(the amount varied from time to time), of which the wife was
well aware. The wife understood that the husband's principal
objective in executing a marital agreement was to protect his
interest in the Florida real estate in the event of a divorce.

b. The marital agreement. The parties were married in July,
1985. The execution of their marital agreement nineteen
years later was precipitated by marital problems that began
toward the end of 2003. At the time the couple sought
the assistance of a marriage counsellor. In early 2004, the
husband informed his wife that he “needed” her to sign an
agreement **960  if their marriage was to continue. He
testified that his “uncertainty” about the wife's commitment
to their relationship was the reason for this request. It caused
the wife a “great deal of stress”; she told her husband that
she would not sign any such agreement, and that discussion
of the issue made her “physically ill.” The parties separated,
as it turned out for some six weeks. While the parties
were separated, the husband promised his wife that he
would recommit to the marriage if she would sign a marital
agreement. She agreed to do so, she said, in an attempt to
preserve the marriage and the family. The parties resumed
living together, and went on a “second honeymoon.”

*286  In April, 2004, they began negotiating the terms of the
agreement, which we describe below. Each retained counsel.
The judge's detailed description of the negotiations depicts
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back-and-forth discussions between counsel for the wife and
counsel for the husband, during which the wife negotiated
terms more favorable to her. Several draft agreements were
exchanged. The judge found that in the course of the
negotiations the wife was “fully informed” of the marital
assets, and that she was “satisfied” with the disclosures made
by the husband with respect to the Florida real estate, which
included the financial summaries prepared by RINET that
used the “placeholder” values. Finally, with the assistance of
their respective counsel, the parties reached an agreement; it
was signed in July, 2004.

We briefly summarize key provisions of the marital
agreement. The agreement sets forth the parties' intent that,
in the event of a divorce, the terms of the agreement are
to be “valid and enforceable” against them, and “limit the

rights” that “otherwise arise by reason of their marriage.”4

The agreement recites that the parties are aware of the rights
to which they may be entitled under Massachusetts law,
that each has retained independent legal counsel, and that
each executed the agreement “freely and voluntarily.” The
agreement states that the parties are “aware of the other's
income,” warrants that each has been provided with “all
information requested by the other,” and affirms that each
“waives his or her rights to further inquiry, discovery and
investigation.” The agreement further recites that each is
“fully satisfied” that the agreement “will promote marital
harmony” and “will ensure the treatment of Husband's
property to which the parties agreed before their marriage and
since their separation.”

As for the distribution of property in the event of a divorce,
the agreement states that the wife “disclaims any and all
interest she now has or ever may have” in the husband's
interest in the Florida real estate and other marital assets.
The husband agreed to pay the wife $5 million, and thirty
per cent of the *287  appreciation of all marital property
held by the couple from the time of the agreement to the

time of the divorce.5 The agreement provides that the wife
could remain in the marital home for one year after any
divorce, with the husband paying all reasonable expenses of
that household. The husband agreed to pay for the wife's
medical insurance until **961  her death or remarriage, and
he agreed to maintain a life insurance policy to the exclusive
benefit of the wife in the amount of $2.5 million while the
parties remained married.

c. Events following execution of marital agreement. On
execution of the marital agreement, the relationship between

the husband and wife took on, in the judge's words, a “light
and optimistic tone” and both were “looking forward to
strengthening their marriage.” The two engaged in numerous
activities together, including training for a marathon and
traveling. However, in August, 2004, the parties had a
discussion that “led the [w]ife to believe that their marriage
was over.” The husband had not decided to divorce his wife,
and the judge credited his testimony that he was “unwilling”
to abandon the marriage at that time.

In response to their marital difficulties, the parties again
considered separating, but decided not to do so at least
until their younger son graduated from high school. They
remained living together from August, 2004, until June,
2005, engaged in an intimate relationship, and “attempted to
preserve the appearance of their marriage.” During this time,
they purchased a new home for $790,000, and paid $500,000
for its renovations.

Meanwhile, the husband applied for and was accepted to
Harvard University's Kennedy School of Government; his
decision to enroll as a student there was not supported by
his wife. The wife began to increase her consumption of
alcohol, leading to more arguments with her husband. In June,
2005, at the wife's request, the husband moved out of the
house. He did not file for divorce at that time, believing
that while things looked “grim,” filing for divorce would
have been the “ultimate declaration” that his marriage was
over. After separating from her husband, the wife maintained
contact with their RINET financial *288  advisor, inquiring
on multiple occasions what the value of any payment to
her would be under the terms of the marital agreement. In
2006 the wife became involved in a serious relationship with
another man. In February of that year, the wife informed
the husband that “one of us has to be strong enough to
take the steps to bring closure to our relationship.” She did
not commence divorce proceedings. In November, 2006, the
husband filed a petition for divorce.

[2]  [3]  2. Validity of marital agreement. Whether a marital
agreement should be recognized in Massachusetts is a long-
deferred question of first impression. See Fogg v. Fogg, 409

Mass. 531, 532 n. 2, 567 N.E.2d 921 (1991).6 Consistent
with the majority of States to address the issue, see Bratton v.
Bratton, 136 S.W.3d 595, 599–600 (Tenn.2004), we conclude
that such agreements may be enforced. See e.g., Matter of
Estate of Harber, 104 Ariz. 79, 86, 449 P.2d 7 (1969); Casto
v. Casto, 508 So.2d 330, 333 (Fla.1987); Lipic v. Lipic,
103 S.W.3d 144, 149 (Mo.Ct.App.2003); Matter of Estate
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of Gab, 364 N.W.2d 924, 925 (S.D.1985).7 Our decision
**962  is consistent with our established recognition that

a marital relationship need not vitiate contractual rights
between the parties. We have, for example, recognized the
validity of premarital agreements, Osborne v. Osborne, 384
Mass. 591, 598, 428 N.E.2d 810 (1981), and separation
agreements, Knox v. Remick, 371 Mass. 433, 436, 358 N.E.2d
432 (1976), reasoning that it was important to respect the
parties' “freedom to contract” and that such agreements may
serve a “useful function” in permitting the parties to arrange
their financial *289  affairs “as they best see fit.” DeMatteo
v. DeMatteo, 436 Mass. 18, 30, 762 N.E.2d 797 (2002)
(concerning premarital agreements). See Osborne v. Osborne,
supra (“no reason not to allow persons about to enter into a
marriage the freedom to settle their rights in the event their
marriage should prove unsuccessful”); Knox v. Remick, supra
(“no reason why parties to a separation agreement which
anticipates that the marriage will be terminated by divorce
may not agree to a permanent resolution of their mutual
rights and obligations, including support obligations between
them,” provided that judge rules agreement is “not the product
of fraud or coercion,” that it is “fair and reasonable,” and that
parties agreed to its “finality”).

The wife argues that marital agreements are different in
kind and should be declared void against public policy
because they are “innately coercive,” “usually” arise when the
marriage is already failing, and may “encourage” divorce. The
wife provides no support for, and we reject, any assumption
that marital agreements are typically executed amid threats
of divorce or induced by illusory promises of remaining
in a failing marriage. Marital contracts are not the product
of classic arm's-length bargaining, but that does not make
them necessarily coercive. Such contracts may inhibit the
dissolution of a marriage, or may protect the interests of third
parties such as children from a prior relationship. In any event,
a marital agreement will always be reviewed by a judge to
ensure that coercion or fraud played no part in its execution.

3. Judicial review of a marital agreement. A marital
agreement stands on a different footing from both a premarital

and a separation agreement.8 Before marriage, the parties
have greater freedom to reject an unsatisfactory premarital
contract. See C.P. Kindregan, Jr., & M.L. Inker, Family Law
and Practice § 50:15 (3d ed.2002) (hereinafter Kindregan
& Inker) (agreement made in expectation of marriage
“radically” different situation from *290  “that which faces a
spouse attempting to save a long existing family relationship
to which she has committed her best years”); **963

Pacelli v. Pacelli, 319 N.J.Super. 185, 190, 725 A.2d 56
(App.Div.1999) (wife faced more difficult choice “than the
bride who is presented with a demand for a pre-nuptial
agreement” because cost “would have been the destruction
of a family and the stigma of a failed marriage”). See also
American Law Institute, Principles of Family Dissolution:
Analysis and Recommendations § 7.01 comment e (2002)
(ALI Principles of Family Dissolution) (“opportunities for
hard dealing may be greater” with marital contracts than with
premarital contracts).

A separation agreement, in turn, is negotiated when a
marriage has failed and the spouses “intend a permanent
separation or marital dissolution.” Id. at § 7.01(1)(c).
See Knox v. Remick, supra at 436, 358 N.E.2d 432
(separation agreement is “a permanent resolution of [a
married couple's] mutual rights and obligations, including
support obligations between them”). The family unit will
no longer be kept intact, and the parties may look to their
own future economic interests. See Kindregan & Inker, supra
(separation agreements, unlike marital agreements, are not
executed “when the parties are still hopeful of saving a
troubled marriage”). The circumstances surrounding marital
agreements in contrast are “pregnant with the opportunity
for one party to use the threat of dissolution ‘to bargain
themselves into positions of advantage.’ ” Pacelli v. Pacelli,
supra at 195, 725 A.2d 56, quoting Mathie v. Mathie, 12 Utah
2d 116, 121, 363 P.2d 779 (1961).

For these reasons, we join many other States in concluding
that marital agreements must be carefully scrutinized. See,
e.g., Casto v. Casto, 508 So.2d 330, 334 (Fla.1987) (court
“must recognize that parties to a marriage are not dealing at
arm's length, and, consequently, trial judges must carefully
examine the circumstances to determine the validity of
[marital] agreements”); Matter of Estate of Gab, 364 N.W.2d
924, 925–926 (S.D.1985), citing Matter of Estate of Harber,
104 Ariz. 79, 449 P.2d 7 (1969) (because of “confidential
relationship” existing between husband and wife, marital
agreements “are subjected to close scrutiny by the courts to
insure that they are fair and equitable”); Bratton v. Bratton,
136 S.W.3d 595, 601 (Tenn.2004) (same). See also ALI
Principles of Family Dissolution, supra at § 7.01 Reporter's
Notes to comment e (“the problems presented *291  by
the two kinds of agreements [premarital and marital] are
different, which has led some states to adopt different rules”
for each).
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[4]  [5]  Before a marital agreement is sanctioned by a
court, careful scrutiny by the judge should determine at a
minimum whether (1) each party has had an opportunity to

obtain separate legal counsel of each party's own choosing9

; (2) there was fraud or coercion in obtaining the agreement;
(3) all assets were fully disclosed by both parties before the
agreement was **964  executed; (4) each spouse knowingly
and explicitly agreed in writing to waive the right to a judicial
equitable division of assets and all marital rights in the event
of a divorce; and (5) the terms of the agreement are fair
and reasonable at the time of execution and at the time of

divorce.10 Where one spouse challenges the enforceability of
the agreement, the spouse seeking to enforce the agreement
shall bear the burden of satisfying these criteria. See ALI
Principles of Family Dissolution, supra at § 7.04(2) (“A party
seeking to enforce an agreement must show that the other
party's consent to it was informed and not obtained under
duress”).

We now elaborate on those points as they apply to the marital
agreement here.

[6]  [7]  a. Fraud and coercion. As with contracts generally,
marital *292  agreements are not enforceable if tainted by
fraud or coercion. Fogg v. Fogg, 409 Mass. 531, 535, 567
N.E.2d 921 (1991). We agree with those States that have
held that the spouse seeking to enforce a marital agreement,
in contrast to the enforcement of contracts generally, must
establish that the other spouse's consent was not obtained
through coercion or fraud. See, e.g., Matter of Estate of
Harber, supra at 88, 449 P.2d 7 (where marital agreement
challenged on grounds of fraud or coercion, it is other party's
“burden to prove by clear and convincing evidence that the

agreement was not fraudulent or coerced”).11 See also ALI
Principles of Family Dissolution, supra at § 7.04 comment b
(burden shifting reflects appropriate “heightened scrutiny” of
bargaining process leading to marital agreements as compared
with bargaining process leading to commercial contracts). Cf.
Matter of Estate of Gab, supra at 926, quoting Keith v. Keith,
37 S.D. 132, 133, 156 N.W. 910 (1916) (“less evidence is
required in such cases to establish the fraud, oppression, or
deception than if the parties had been dealing at arm's length
as strangers”).

[8]  Even though the judge in this case did not utilize
a burden-shifting analysis, we see no reason to question
her ultimate finding that the marital agreement was not the
product of coercion or fraud. The agreement was the product
of lengthy negotiations between the parties, each represented

by separate, experienced counsel. The wife's attorney testified
that, consistent with the instructions of her client, she intended
to negotiate an enforceable marital agreement. A vigorous
exchange ensued with the husband's counsel in which she was

able to negotiate significant gains for the wife.12 The evidence
is clear that the wife made an informed, voluntary **965

choice to sign the agreement.13

[9]  [10]  As to fraud, the wife argues that the husband
misrepresented *293  his intention to stay in the marriage
in order to induce her to sign the agreement. The judge
found to the contrary, and her findings are fully supported
by the evidence. For example, after the agreement had been
signed, the husband worked “hard” in the areas the wife
“felt needed improvement.” The couple traveled together
extensively. They purchased and substantially renovated a
new house together. It was not until over two years later, after
the wife had asked the husband to leave the marital home
and after she had become involved with another man, that

the husband filed for divorce.14 A judge should be careful to
ensure that the contesting spouse has not been misled in any
way by a spouse that at the time seems committed. We are
confident that the judge did so in this case.

[11]  [12]  [13]  [14]  b. Disclosure of assets. We have
explained with respect to premarital agreements that “[f]ull
and fair” disclosure of each party's financial circumstances
is a “significant aspect” of the parties' obligation to deal
with each other fairly “because they stand in a confidential
relationship with each other” and must have such information
in order to make an informed decision about the terms of the
agreement. DeMatteo v. DeMatteo, 436 Mass. 18, 27, 762
N.E.2d 797 (2002). The obligation is greater with respect to
*294  marital agreements because each spouse owes a duty

of absolute fidelity to the other. See Krapf v. Krapf, 439 Mass.
97, 103, 786 N.E.2d 318 (2003) (spouses “stand as fiduciaries
to each other, and will be held to the highest standards of good
faith and fair dealing in the performance of their contractual
obligations”). Because a marital agreement is consummated
without the safeguards attendant to divorce proceedings,
such as court-ordered disclosures, see Rule 401(a) of the
Supplemental Rules of the Probate Court, Mass. Ann. Laws
Court Rules, at 1133 (LexisNexis 2008–2009), and discovery,
enforcement of a marital agreement can occur only when a
judge finds that there was a full disclosure of all assets of
**966  both spouses, whether jointly or separately held. The

requirement of full disclosure may be satisfied if “prior to
signing the agreement the party seeking to enforce it provided
the other party with a written statement accurately listing
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(i) his or her significant assets, and their total approximate
market value; (ii) his or her approximate annual income ... and
(iii) any significant future acquisitions, or changes in income,
to which the party has a current legal entitlement, or which the
party reasonably expects to realize” in the near future. ALI

Principles of Family Dissolution, supra at § 7.04(5).15 The
disclosure need not be exact, but must approximate the value
of the assets.

[15]  We agree with the judge that the disclosures here were
sufficient to meet this rigorous standard. The wife argues
that the husband undervalued his interest in the Florida real
estate, and that he committed a breach of the warranty in the
agreement that such disclosures were “accurate and truthful.”

The facts as found by the judge belie this claim.16 During the
marriage the wife was aware of her husband's interest in a
“significant *295  amount” of real estate in Florida, that the
precise value of that interest was uncertain and speculative,
that there was limited information available concerning the
real estate, and that the $4 million to $5 million value assigned

to those interests by RINET was a “placeholder.”17 During
the negotiation of the agreement, the wife provided her
attorney with a December 31, 2003, summary of the parties'
net worth prepared by RINET, and the husband provided a
similar June 30, 2004, report. Each summary contained the
“placeholder” value, stating that the Florida properties had an
“[a]nticipated” value of $5 million. While she was negotiating
the marital agreement, the wife had access to the couple's
financial advisor, with whom she previously had regularly
met, and her own independent counsel to assist her in making
any inquiries about the “placeholder” value that she felt was
required. The judge found that the wife was “satisfied” with
the disclosures, accepting that the available information about
the properties was necessarily limited. Information about the
Florida real estate was not, in the judge's words, “a **967
strong point of contention between the parties.”

The wife acknowledged when she executed the marital
agreement that she had “been provided with all information
requested,” that she was “afforded sufficient opportunity
to inquire and investigate further financial circumstances”
of her husband, and that she waived her “rights to further
inquiry.” There is nothing in the record to suggest that those

representations were inaccurate.18

[16]  [17]  c. Waiver. By the terms of their agreement, the
husband and *296  wife agreed that they intended the marital
agreement to limit their rights in the event of divorce, and

that the agreement should govern “in lieu of and in full
discharge and satisfaction of the rights which otherwise arise
by reason of their marriage.” As we explained in the context
of premarital agreements, waiver is “important because it
underscores that each party is exercising a meaningful choice
when he or she agrees to give up certain rights.” DeMatteo
v. DeMatteo, 436 Mass. 18, 29, 762 N.E.2d 797 (2002). In
determining whether there was a meaningful waiver of rights,
a judge should consider “whether each party was represented
by independent counsel, the adequacy of the time to review
the agreement, the parties' understanding of the terms of
the agreement and their effect, and a party's understanding
of his or her rights in the absence of an agreement.” Id.
Here, the wife was represented by independent counsel, who
represented her over the course of several weeks as the
terms of the agreement were negotiated. The wife affirmed in
writing that she understood the rights she was waiving, and
she does not claim that she did not understand any terms of
the agreement. The evidence supports the conclusion that the
wife's waiver was meaningful.

[18]  [19]  d. Fair and reasonable terms. We turn finally to
the requirement that a marital agreement contain terms that
are “fair and reasonable” at the time of execution and at the
time of divorce. We do not accept the husband's suggestion
that the standard applicable to marital agreements should be
the same as the one applicable to premarital agreements. See

note 8, supra.19 As the wife points out, a marital agreement
more closely resembles a separation agreement. The statutory
rights and obligations conferred *297  by marriage are not
potential benefits for a divorcing spouse but an integral
aspect of the marriage itself. The Legislature has required
that the relinquishment of marital rights be assessed in light
of the factors set forth in G.L. c. 208, § 34. In **968
DeMatteo v. DeMatteo, supra at 33, 762 N.E.2d 797, we
noted that “it is entirely appropriate” that the judge consider
the factors set forth in G.L. c. 208, § 34, in evaluating a
separation agreement; the “separation agreement is, after all,
a substitute for the independent application by a judge” of
the equitable division of parties' property as mandated by
the Legislature. Similar considerations inform our view of
the enforceability of marital agreements, with this additional
observation: parties to a marital agreement do not bargain
as freely as separating spouses may do. See part 3, supra.
Because a marital agreement is executed when the parties do
not contemplate divorce and when they owe absolute fidelity
to each other, the heightened scrutiny to which we made
reference earlier applies in this context as well.
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[20]  [21]  In evaluating whether a marital agreement
is fair and reasonable at the time of execution, a judge
should accordingly consider the entire context in which
the agreement was reached, allowing greater latitude for
agreements reached where each party is represented by
separate counsel of their own choosing. See note 9, supra. A
judge may consider “the magnitude of the disparity between
the outcome under the agreement and the outcome under
otherwise prevailing legal principles,” whether “the purpose
of the agreement was to benefit or protect the interests of third
parties (such as the children from a prior relationship),” and
“the impact of the agreement's enforcement upon the children
of the parties.” ALI Principles of Family Dissolution, supra
at § 7.05(3)(a), (c), (d). Other factors may include the length
of the marriage, the motives of the contracting spouses, their
respective bargaining positions, the circumstances giving
rise to the marital agreement, the degree of the pressure,
if any, experienced by the contesting spouse, and other
circumstances the judge finds relevant.

[22]  Viewed at the time of execution, we agree with
the judge that the marital agreement at issue here was
fair and reasonable. As noted earlier, the wife was
represented by experienced, independent counsel throughout
the negotiations. In the event of *298  a divorce, the wife was
to receive a substantial fixed sum payment from her husband.
If the marital estate appreciated in value after execution of the
agreement, she would receive, in addition, a percentage of the
increase in value; she did not forgo the fixed payment if the
marital assets, including the husband's interest in the Florida
real estate, declined substantially. There is no basis to the
wife's claim that the judge “ignore[d]” the husband's “legal
obligation of disclosure of value” of the Florida real estate. As
we discussed in detail earlier, the basis of the valuation was
known to and accepted by the wife and her lawyer. We see no
reason to disturb the judge's ruling on this point.

[23]  [24]  In determining whether a marital agreement is
fair and reasonable at the time of divorce, a judge will be able
to satisfy the searching inquiry we require by examining the
same factors employed for evaluating a separation agreement.
See Dominick v. Dominick, 18 Mass.App.Ct. 85, 92, 463
N.E.2d 564 (1984). See also Barry v. Barry, 409 Mass. 727,
730, 569 N.E.2d 393 (1991) (judge considering separation
agreement pursuant to divorce under G.L. c. 208, § 1A, or

G.L. c. 208, § 1B, “should make a ruling at the time of the
divorce that the agreement is fair and reasonable”). Thus, a
judge may consider, among other factors, “(1) the nature and
substance of the objecting party's complaint; (2) the financial
and property division provisions of the agreement as a whole;
(3) the context in which the negotiations **969  took place;
(4) the complexity of the issues involved; (5) the background
and knowledge of the parties; (6) the experience and ability
of counsel; (7) the need for and availability of experts to
assist the parties and counsel; and (8) the mandatory and, if
the judge deems it appropriate, the discretionary factors set

forth in G.L. c. 208, § 34”20 (footnotes omitted). Dominick
v. Dominick, supra. As with a judge's evaluation *299  of
separation agreements, the § 34 factors are not determinative;
the judge is not required to “divine” what judgment she
would likely enter had the case been litigated in the absence

of an agreement. Id.21 Rather, she considers only whether
the agreement is “fair and reasonable” when considered in
light of the factors we have identified and any other relevant
circumstances. Id.

[25]  The gravamen of the wife's complaint is that she will be
left with a disproportionately small percentage of the couple's
marital assets. A marital agreement need not provide for an
equal distribution of assets, as long as a judge has concluded
that the agreement is fair and reasonable. In her careful and
detailed findings, the judge considered the factors set forth in
G.L. c. 208, § 34, as well as many of the other factors we have
just detailed. The wife points to no material change between
the time she, on the advice of counsel, executed the marital
agreement and the husband's petition for divorce in 2006. We
again see no reason to conclude that the judge was erroneous
in her conclusion.

4. Conclusion. Enforcement of a marital agreement is not
contrary to public policy. We agree with the judge in the
Probate and Family Court that the marital agreement in this
case should be specifically enforced.

Judgment affirmed.

All Citations

457 Mass. 283, 929 N.E.2d 955
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1 A “postnuptial” or “marital” agreement is an “agreement between spouses who plan to continue their marriage that alters
or confirms the legal rights and obligations that would otherwise arise under ... [the] law governing marital dissolution.”
American Law Institute, Principles of the Law of Family Dissolution: Analysis and Recommendations § 7.01(1)(b) (2002)
(ALI Principles of Family Dissolution). See Fogg v. Fogg, 409 Mass. 531, 531–532, 567 N.E.2d 921 (1991) (same).
Consistent with the ALI, we adopt the term “premarital” agreement for what is often termed a prenuptial or antenuptial
agreement, and the term “marital” agreement for what is often termed a postnuptial agreement. See ALI Principles of
Family Dissolution, supra at § 7.01(1)(a), (b).

2 In September, 2008, the proceedings having been bifurcated, a judgment of divorce nisi was entered on the grounds
that the parties' marriage was irretrievably broken down. The judgment became absolute in December, 2008. The wife
neither sought to stay, nor appealed from, that judgment.

3 We shall refer to the husband's interests in the trusts and business entities owned by his family as the husband's interest
in Florida real estate.

4 More specifically, the agreement states that the parties “desire by this Agreement to fix and limit the rights of each of
them in and to any property that the other has any right, title or interest, or in the future, may obtain any right, title or
interest in the event of dissolution of the parties' marriage, in lieu of and in full discharge and satisfaction of the rights
which otherwise arise by reason of their marriage.”

5 The agreement defined marital property with specificity and provided a mechanism for determining the wife's thirty per
cent interest.

6 In Fogg v. Fogg, 409 Mass. 531, 567 N.E.2d 921 (1991), this court left “to another day” the question whether marital
agreements were valid, id. at 532 n. 2, 567 N.E.2d 921, noting that even if “this type of agreement is valid, it must be free
from fraud and coercion,” id. at 532, 567 N.E.2d 921, and affirming the judge's finding that the agreement in that case
was fraudulently induced, id. at 535, 567 N.E.2d 921. See Rubin v. Rubin, 29 Mass.App.Ct. 689, 697, 564 N.E.2d 602
(1991) (marital agreement invalid because it was product of coercion).

7 Several States have enacted statutes that permit the enforcement of marital agreements. See, e.g., Tibbs v. Anderson,
580 So.2d 1337, 1339 (Ala.1991); Boudreaux v. Boudreaux, 745 So.2d 61, 63 (La.Ct.App.1999); Button v. Button, 131
Wis.2d 84, 87–88, 388 N.W.2d 546 (1986). But see Ohio Rev.Code Ann. § 3103.06 (West 2005) (“A husband and wife
cannot, by any contract with each other, alter their legal relations, except that they may agree to an immediate separation
and make provisions for the support of either of them and their children during the separation”). Many States have not
addressed the issue. We are aware of no jurisdiction that has declined to enforce such agreements unless required to
do so by statute.

8 The ALI takes the position that “the principles applicable to marital and premarital agreements are the same” and
suggests, as some States have done, applying substantially the same standards for enforcing both types of agreements.
ALI Principles of Family Dissolution, supra at § 7.01 Reporter's Notes to comment e, citing Reese v. Reese, 984 P.2d
987 (Utah 1999). While we draw on some aspects of the ALI's suggestions on how to evaluate marital agreements, we
conclude that the principles applicable to premarital and marital agreements are not the same in all respects.

9 We do not require, as do some other States, that a marital agreement will be enforceable only if each spouse is
represented by separate counsel. See, e.g., Minn.Stat. Ann. § 519.11(1a)(c) (West 2006) (“A postnuptial contract or
settlement is valid and enforceable only if at the time of its execution each spouse is represented by separate legal
counsel”). Reliance on the advice of experienced, independent legal counsel, however, will go a long way toward ensuring
the enforceability of an agreement. Cf. ALI Principles of Family Dissolution, supra at § 7.04 (marital agreement “rebuttably
presumed” to satisfy showing that contesting party's consent was “informed and not obtained under duress” if parties
were “advised to obtain independent legal counsel, and had reasonable opportunity to do so before the agreement's
execution”). Here it is undisputed that both parties to this agreement not only had the opportunity to, but did, obtain
separate legal counsel.

10 The wife argues that she did not receive “sufficient” consideration because the financial components of the agreements
were “far less” than she was “already entitled to receive” on divorce. In this case, and likely would be in any case, this is
in essence an argument that the marital agreement was not fair and reasonable. See part 3.d, infra. Because the marital
agreement was supported by consideration, we need not consider whether a marital agreement needs to be supported
by consideration. See ALI Principles of Dissolution, supra at § 7.01(4) (consideration not required to create enforceable
marital agreement).

11 We do not agree with the Arizona court, see Matter of Estate of Harber, 104 Ariz. 79, 88, 449 P.2d 7 (1969), that the burden
must be satisfied by “clear and convincing” evidence. See ALI Principles of Family Dissolution, supra at § 7.04 comment b
(shift burden of proof to spouse seeking to enforce agreement, but not suggesting proof by clear and convincing evidence).
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12 We need not recite the factual findings of the judge that identify with specificity the negotiations and the gains secured
by the wife.

13 The wife suggests that because the parties' younger son suffers from an illness, she was pressured into signing the
agreement to preserve her son's “happiness and stability.” The judge made no findings concerning the son's illness or
its effect on the wife's decision to sign the marital agreement. The wife made no request for additional findings on those
points, and we do not consider them. It may be that in some circumstances evidence that a spouse agrees to a marital
agreement because of concern for the illness of a child and evidence that the child will be harmed by a divorce will be
sufficient to establish coercion or duress.

14 The wife testified at trial that in or around August, 2004, several weeks after the agreement was signed, the parties had
a discussion that led the wife to believe that their marriage was over, and the parties then sought the advice of their
marriage counsellor, as well as their son's physician, to consider a separation that would be the least disruptive for him.
The wife argues that the judge erred in not allowing her to testify concerning the contents of this conversation, which
she claims would have shown that the husband did not intend to stay in the marriage when he asked her to sign the
agreement. The judge excluded her testimony on the grounds of “spousal disqualification.” That evidentiary rule provides
that “a witness shall not testify as to private conversations with a spouse occurring during their marriage,” see Mass.
G. Evid. § 504(b) (2010), but recognizes an exception for proceedings “arising out of or involving a contract between
spouses,” id. at § 504(b)(2)(A). We question whether the evidence should have been excluded, given the exception to
the spousal disqualification rule. Even if the ruling was erroneous, however, it was harmless. There was ample other
evidence to support the judge's finding that the husband did not fraudulently induce the wife to sign the agreement.

15 The ALI Principles of Family Dissolution, supra at § 7.04(5), specifies that the spouse seeking to enforce the agreement
must have disclosed his income for “each of the preceding three years” and any significant future acquisitions or changes
in income that the party “reasonably expects to realize within three years of the agreement's execution.” We need not
determine whether a three-year period is appropriate in this case because the wife was aware of the couple's marital
assets and income, and participated regularly in meetings with the couple's financial advisor throughout the marriage.
See ALI Principles of Family Dissolution, supra at § 7.04(5) comment g (evidence that contesting spouse has knowledge
of all other spouse's assets independent of any written disclosures will satisfy requirement of disclosure).

16 The judge held a separate hearing to receive evidence as to the husband's and the wife's finances, in connection with
which each spouse was required to submit financial statements, and each was able to cross-examine the other as to
the information in these statements. The judge found that the husband's financial statement was a “true, accurate and
complete” representation of his financial affairs. In contrast, the judge found that the wife's statements were not an
“accurate” picture of her financial affairs because, among other things, she failed to list interest income on over $1 million
in brokerage account investments.

17 In connection with the divorce, the husband contacted his uncle who manages the Florida properties to obtain a rough
estimate of their value. The judge credited the husband's testimony that this was the “best method to obtain a value” for
the husband's interest in the Florida real estate.

18 In light of these representations, and where the evidence shows that the wife had full knowledge of the limitations on the
information concerning the value of the Florida real estate, the judge did not err in denying the wife further discovery in
February, 2008, on the value of the Florida properties and excluding the testimony of the wife's expert as to his opinion
of the value of the Florida real estate. It appears from the transcript that the tax assessor was an expert in valuing land,
and not in valuing marginal, noncontrolling interests in entities that own land.

19 We adopted a more deferential standard of review for premarital agreements in part because when “terms of a proposed
antenuptial agreement are unsatisfactory, a party is free not to marry.” DeMatteo v. DeMatteo, 436 Mass. 18, 33, 762
N.E.2d 797 (2002). One party, perhaps having significant family wealth, may decline to enter the marriage unless he or
she can protect these assets in the event of a divorce. Consequently, a premarital agreement may provide that on divorce
there will be great inequality accorded to each party. For a spouse to relinquish statutorily proscribed marital rights to
significant assets necessarily requires a more searching inquiry as to whether an agreement is “fair and reasonable.”

20 In relevant part, G.L. c. 208, § 34, provides that a judge “shall consider the length of the marriage, the conduct of the parties
during the marriage, the age, health, station, occupation, amount and sources of income, vocational skills, employability,
estate, liabilities and needs of each of the parties and the opportunity of each for future acquisition of capital assets and
income.... [T]he court shall also consider the present and future needs of the dependent children of the marriage. The
court may also consider the contribution of each of the parties in the acquisition, preservation or appreciation in value of
their respective estates and the contribution of each of the parties as a homemaker to the family unit.”
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104 Ariz. 79
Supreme Court of Arizona, In Banc.

In the Matter of the ESTATE
of J. N. HARBER, Deceased.

Rex E. STALEY and E. J. O'Malley,
as Co-Executors under the Last

Will and Testament of J. N.
Harber, Deceased, Appellant,

v.
The ESTATE of Mary H.

HARBER, Deceased, Appellee.

No. 8572.
|

Jan. 2, 1969.

Synopsis
Proceedings to determine heirship. The Superior Court of
Maricopa County, Jack D. H. Hays, J., entered judgment
from which coexecutors under will of husband appealed. The
Supreme Court, Frank X. Gordon, Superior Court Judge,
held that marital partners may in Arizona Validly divide
their property presently and prospectively by a postnuptial
agreement, even without its being incident to a contemplated
separation or divorce; but agreement must be free from any
taint of fraud, coercion or undue influence, wife must act with
full knowledge of property involved and her rights therein,
and settlement must be fair and equitable.

Affirmed.

West Headnotes (10)

[1] Marriage and Cohabitation Property
Settlements

In view of relatively equal status of women
to men under the law, married couples should
not be deprived of right by contract to divide
their property as they please, both presently and

prospectively, assuming the contract is voluntary,
free from fraud and is fair and equitable. A.R.S.
§§ 25–201, 25–214.

6 Cases that cite this headnote

[2] Marriage and Cohabitation Validity and
enforceability

Marital partners may in Arizona validly divide
their property presently and prospectively by a
postnuptial agreement, even without its being
incident to a contemplated separation or divorce;
but agreement must be free from any taint of
fraud, coercion or undue influence, wife must act
with full knowledge of property involved and her
rights therein, and settlement must be fair and
equitable.

23 Cases that cite this headnote

[3] Marriage and Cohabitation Degree of
proof

When postnuptial property division agreement is
attacked by a wife on grounds that transaction
was fraudulent or coerced, or is inequitable
and unfair, the wife may have a judicial
determination at that time whether the agreement
is invalid as to her, and it is the husband's burden
to prove by clear and convincing evidence that
agreement was not fraudulent or coerced, or that
it was not unfair or inequitable.

9 Cases that cite this headnote

[4] Marriage and Cohabitation Degree of
proof

Evidence, in proceedings to determine heirship,
justified conclusion that coexecutors under will
of husband did not carry burden of proving by
clear and convincing evidence that postnuptial
property division agreement was not fraudulent
or coerced, or that it was not unfair or
inequitable.

6 Cases that cite this headnote

[5] Marriage and Cohabitation Burden of
proof

http://www.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I123c7398f77b11d99439b076ef9ec4de&transitionType=Document&originationContext=docHeaderFlag&Rank=0&rs=cblt1.0&vr=3.0&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Document/Icfa4b2a0482411e884b4b523d54ea998/View/FullText.html?navigationPath=RelatedInfo%2Fv4%2Fkeycite%2Fnav%2F%3Fguid%3DIcfa4b2a0482411e884b4b523d54ea998%26ss%3D1969129182%26ds%3D2044395320%26origDocGuid%3DI123c7398f77b11d99439b076ef9ec4de&listSource=RelatedInfo&list=NegativeCitingReferences&rank=0&ppcid=e98129e1bf744ff7bc6a7e512b5af511&originationContext=docHeader&transitionType=NegativeTreatment&contextData=%28sc.UserEnteredCitation%29&VR=3.0&RS=cblt1.0 
http://www.westlaw.com/Browse/Home/KeyNumber/253/View.html?docGuid=I123c7398f77b11d99439b076ef9ec4de&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/253k673/View.html?docGuid=I123c7398f77b11d99439b076ef9ec4de&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/253k673/View.html?docGuid=I123c7398f77b11d99439b076ef9ec4de&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000251&cite=AZSTS25-201&originatingDoc=I123c7398f77b11d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000251&cite=AZSTS25-201&originatingDoc=I123c7398f77b11d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000251&cite=AZSTS25-214&originatingDoc=I123c7398f77b11d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I123c7398f77b11d99439b076ef9ec4de&headnoteId=196912918250520180311082555&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/253/View.html?docGuid=I123c7398f77b11d99439b076ef9ec4de&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/253k676/View.html?docGuid=I123c7398f77b11d99439b076ef9ec4de&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/253k676/View.html?docGuid=I123c7398f77b11d99439b076ef9ec4de&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I123c7398f77b11d99439b076ef9ec4de&headnoteId=196912918250620180311082555&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/253/View.html?docGuid=I123c7398f77b11d99439b076ef9ec4de&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/253k682/View.html?docGuid=I123c7398f77b11d99439b076ef9ec4de&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/253k682/View.html?docGuid=I123c7398f77b11d99439b076ef9ec4de&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I123c7398f77b11d99439b076ef9ec4de&headnoteId=196912918250720180311082555&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/253/View.html?docGuid=I123c7398f77b11d99439b076ef9ec4de&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/253k682/View.html?docGuid=I123c7398f77b11d99439b076ef9ec4de&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/253k682/View.html?docGuid=I123c7398f77b11d99439b076ef9ec4de&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I123c7398f77b11d99439b076ef9ec4de&headnoteId=196912918250820180311082555&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/253/View.html?docGuid=I123c7398f77b11d99439b076ef9ec4de&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/253k865/View.html?docGuid=I123c7398f77b11d99439b076ef9ec4de&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/253k865/View.html?docGuid=I123c7398f77b11d99439b076ef9ec4de&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


In re Harber's Estate, 104 Ariz. 79 (1969)
449 P.2d 7

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 2

Having found, in proceedings to determine
heirship, that coexecutors under will of husband
failed to carry burden to prove by clear and
convincing evidence that postnuptial property
division agreement was not fraudulent or
coerced, or that it was not unfair or inequitable,
the court correctly required coexecutors to
establish the separate character of the property,
and finding that they had not, declared it all
community.

5 Cases that cite this headnote

[6] Appeal and Error Absence of findings; 
 assumed or implied findings

The trial court will be deemed to have made
every finding of fact necessary to support its
judgment.

5 Cases that cite this headnote

[7] Appeal and Error Reasonable basis or
support

When findings of trial court either specifically
made or implied from previous rule are
supported by reasonable evidence, or based on a
reasonable conflict of evidence, they will not be
disturbed by the Supreme Court.

5 Cases that cite this headnote

[8] Marriage and Cohabitation Property
settlements

Evidence, in proceedings to determine heirship,
authorized finding that conduct of wife during
24 years after execution of postnuptial property
division agreement did not create an estoppel
against her estate and heirs and did not constitute
a ratification of terms of agreement.

2 Cases that cite this headnote

[9] Executors and Administrators Execution
of provisions of will in general

After a will has been admitted to probate, it is
duty of executor to defend and uphold it against
subsequent attack, and this duty rests primarily
upon him and not the legatees and devisees.

3 Cases that cite this headnote

[10] Descent and Distribution Parties and
pleading

Coexecutors under will of husband were proper
parties in a petition to determine heirship.

Attorneys and Law Firms

*80  **8  Charles A. Stanecker, Evans, Kitchel & Jenckes,
Phoenix, for appellant.

Lewis, Roca, Scoville, Beauchamp & Linton, by Charles
Crehore, Phoenix, Spurr & Steed, by J. Rex Spurr, Shawnee,
Okl., for appellee.

Opinion

FRANK X. GORDON, Superior Court Judge.

Dr. J. N. Harber, died a resident of Phoenix, Maricopa County,
Arizona on August 8, 1962. He was survived by his widow,
Mary H. Harber. Mrs. Harber died on March 6, 1963.

The last will and testament of J. N. Harber was admitted
to probate on August 31, 1962 and Joe Lanser, Sr., Rex
E. Staley and E. J. O'Malley qualified and were appointed
as co-executors. Mr. Lanser died in December 1963 and
Messrs. Staley and O'Malley have continued to function as
the surviving co-executors. On the demise of Mrs. Harber,
her will was admitted to probate and one Irene Foley was
appointed and qualified as executrix.

Dr. and Mrs. Harber were married on or about July 4, 1906;
and lived together as husband and wife until the death of Dr.
Harber. There was no issue born as a result of this marriage
and no child or children were ever legally adopted by them.

On June 11, 1938, in contemplation of a move from the State
of Oklahoma to take up residence in the City of Phoenix,
Arizona, Dr. and Mrs. Harber entered into the following
agreement, to-wit:

STATE OF OKLAHOMA

COUNTY OF SEMINOLE SS

Articles of Agreement

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I123c7398f77b11d99439b076ef9ec4de&headnoteId=196912918251020180311082555&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/30/View.html?docGuid=I123c7398f77b11d99439b076ef9ec4de&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/30k4009(2)/View.html?docGuid=I123c7398f77b11d99439b076ef9ec4de&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/30k4009(2)/View.html?docGuid=I123c7398f77b11d99439b076ef9ec4de&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I123c7398f77b11d99439b076ef9ec4de&headnoteId=196912918250120180311082555&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/30/View.html?docGuid=I123c7398f77b11d99439b076ef9ec4de&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/30k3481/View.html?docGuid=I123c7398f77b11d99439b076ef9ec4de&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/30k3481/View.html?docGuid=I123c7398f77b11d99439b076ef9ec4de&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I123c7398f77b11d99439b076ef9ec4de&headnoteId=196912918250220180311082555&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/253/View.html?docGuid=I123c7398f77b11d99439b076ef9ec4de&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/253k683(3)/View.html?docGuid=I123c7398f77b11d99439b076ef9ec4de&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/253k683(3)/View.html?docGuid=I123c7398f77b11d99439b076ef9ec4de&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I123c7398f77b11d99439b076ef9ec4de&headnoteId=196912918250920180311082555&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/162/View.html?docGuid=I123c7398f77b11d99439b076ef9ec4de&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/162k81/View.html?docGuid=I123c7398f77b11d99439b076ef9ec4de&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/162k81/View.html?docGuid=I123c7398f77b11d99439b076ef9ec4de&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I123c7398f77b11d99439b076ef9ec4de&headnoteId=196912918250420180311082555&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/124/View.html?docGuid=I123c7398f77b11d99439b076ef9ec4de&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/124k71(3)/View.html?docGuid=I123c7398f77b11d99439b076ef9ec4de&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/124k71(3)/View.html?docGuid=I123c7398f77b11d99439b076ef9ec4de&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


In re Harber's Estate, 104 Ariz. 79 (1969)
449 P.2d 7

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 3

KNOW ALL MEN BY THESE PRESENTS:

WITNESSETH:—That, Whereas, J. N. Harber, hereinafter
referred to as party of the first part, and Mary Harber,
hereinafter referred to as party of the second part, are husband
and wife:

And, whereas, the said parties have no direct heirs or living
children to whom their property would descent; and Whereas,
each party hereto has brothers and sisters and other blood
relatives, which they desire to aid and assist.

And, Whereas the parties hereto have mutually agreed while
in health and strength, to divide their property, each releasing
to the other his or her separate estate so that each party may
deal with his or her separate estate as they desire.

*81  **9  It is, therefore, agreed that the party of the second
part for and in consideration of the sum of One Hundred
Thousand ($100,000.00) Dollars, cash in hand paid by the
said first party, the receipt of which is hereby acknowledged
by the said second party, and in consideration of the property
located in Maricopa County, Arizona, described as follows,
to-wit:
Lots numbered Fifteen (15), Sixteen (16), Seventeen
(17), Eighteen (18), Nineteen (19), and Twenty (20) in
Block numbered Four (4), in EVANS' ADDITION TO
ORANGEWOOD, according to the official map or plat
thereof on file and of record in the office of the County
Recorder of Maricopa County, in Book 2 of Maps, at page 56
thereof—

And in consideration of other good and valuable
considerations does hereby surrender, release and waive all
rights, claims and demands of whatsoever kind or nature that
she may have at this time or that she may hereafter acquire in
or to any of the property of the first party hereto, whether said
property be real, personal or mixed.

For and in consideration of the covenants and agreements
made and herein contained, the said second party specifically
surrenders and waives any and all claims, rights of dower,
support or alimony or any other claim or demand whatsoever
kind or nature, which said second party may have at this
time or which she may hereafter acquire in, to or against the
property or property rights of the first party.

Said first party specifically waives and surrenders any and all
claims of whatsoever kind or nature that he may now or that

he may hereafter acquire in and to, or against the property or
property rights of the said party of the second part.

Each of the parties hereto agrees that the property set over
herein to the party of the second part, is to be and constitute
her spearate property and is hereby accepted by her as her just
and equitable division of all the properties owned at this time
by the parties hereto, with full power and authority on her part
to sell, give away, dispose of by gift, conveyance or will, any
and all of the said property to whomsoever she may, without
the knowledge or consent on the part of the other party hereto.

It is understood and agreed that the homestead located in the
City of Seminole, Oklahoma, and described as follows, to-
wit:
All of Lot One (1) and the North Half (N 1/2) of Lot Two (2),
in Block Twenty-Six (26), in Fairmount Addition to the City
of Seminole, Seminole County, Oklahoma, according to the
officially recorded plat thereof—

shall be retained by the parties hereto as their homestead and is
hereby declared to be such and the same cannot be conveyed
without the consent of both parties hereto, it being agreed that
the survivor in case of death shall take all of said property
together with all furniture and fixtures therein contained.

It is further understood and agreed that the remainder and
residue of the property belonging to the parties hereto not
above described shall be the property of the party of the first
part and the party of the second part hereby disclaims any
interest therein and grants, bargains, sells and conveys and
assigns and sets over to the party of the first part, all of said
property.

Each of the parties hereto agrees at the request of the other
to sign any and all papers, to transfer any property, real or
personal now owned and acquired by either of the parties
hereto and parties specifically waive any right in or to the
property of the other now owned or hereafter acquired by
either of said parties.

It is mutually agreed between the parties hereto that this
property settlement is fully understood and is being carried
out so that the parties hereto may by will or otherwise transfer
their separate property, so that at the time of death of either
party hereto, whatever disposition either of the parties may
have made of his or her separate property, the title to the
same may vest in their grantees, beneficiaries or devisees,
without any claim being made thereto by *82  **10  the
other party by reason of any inheritable right which each
hereby specifically waives.
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Signed this the 11th day of June, 1968.

/S/ J. N. HARBER

Party of the First Part

/S/ MARY HARBER

Party of the Second Part

(acknowledgment omitted)

The Last Will and Testament of J. N. Harber dated July 25,
1952, paragraph First thereof reads as follows:
‘FIRST: I declare that I am married and that my wife's name
is Mary Harber, and that we have no children. I further
declare that my said wife and I have no community property,
a property settlement agreement having been entered into
between us on June 11, 1938. I declare that I have no interest
in the real property and improvements located at 5751 North
Central Avenue, title to which is in the name of Mary Harber,
all of which is her separate property, and that she has no
interest in the real and personal property, the title to which is
in my name, all of which is my separate property.’

The property described in the paragraph of the will above
quoted, 5751 North Central Avenue, is the same property as
is described as Lots 15, 16, 17, 18, 19, 20 in Block 4, Evans
Addition to Orangewood, in the agreement of June 11, 1938.

At the time of execution of the 1938 agreement, the value
of property in Mary Harber's name was approximately
$296,000. This consisted of $45,000 cash, a $45,000
receivable arising from a loan to Claude Harber, Dr. Harber's
nephew, and a $206,000 receivable arising from a loan to Dr.
Harber. At the same time Dr. Harber had accumulated net
assets in the approximate value of $800,000.

Mary Harber never received $100,000 cash, but instead a
promissory note was prepared. There was no evidence that the
promissory note was ever delivered to Mary and no one has
been able to locate it. The Phoenix real property which went
to Mary under the agreement was purchased for $43,000,
toward which Mary had already contributed $25,000 from her
own funds. Dr. Harber treated the agreement as washing out
his $206,000 loan from Mary. Sometime later Mary Harber's
entire bank account was transferred into the account of Dr.
Harber. At this time, the account had increased from $45,000

to about $82,000 by virtue of Claude Harber having paid off
his loan. The fact of this transfer was kept from Mary Harber.
Although the agreement did not so provide, Dr. Harber later
interpreted the contract as transferring to Mary the Oklahoma
homestead worth approximately $4,500.

The net effect of the agreement as far as Dr. Harber was
concerned was to leave Mary Harber with the 40 acres in
Phoenix, the homestead in Oklahoma, and the $100,000
promissory note.

The 1938 agreement was drafted by Mr. Pryor, an Oklahoma
attorney who also stated to Dr. Harber that he could not
vouch for its validity. Dr. Harber expressed on more than one
occasion, his philosophy about a woman's legitimate claim to
care and support. His philosophy was that it was sufficient if
a woman had $500 a month and a home in which to live. Dr.
Harber also expressed a reluctance to leave any substantial
sums of money to his wife which she could then leave to her
relatives. His position was that relatives on the Hunter side of
the family were not to benefit from what he considered to be
his efforts.

On February 19, 1963, there was filed in the Superior Court,
Maricopa County, Arizona, pursuant to Article 7, Chapter
5, Title 14 of the Arizona Revised Statutes, (A.R.S. Sec. 14
—641 et seq.) on behalf of Mary Harber, a Petition for a
Determination of Heirship, paragraph VII of said petition
reads as follows:
‘Your petitioner is the surviving spouse of J. N. Harber,
deceased, and is informed and believes, and upon such
information and belief alleges that the entire estate of J.
N. Harber, deceased, is the community property of your
petitioner  *83  **11  and the decedent, and she herewith
petitions the Court to make and enter an order herein to such
effect.’

On March 7, 1963, the appellants, co-executors of the estate,
filed a response to said Petition for a Determination of
Heirship, and in such response, denied that the property was
community but alleged that it was the separate property of
J. N. Harber. On February 26, 1963 a second Petition for a
Determination of Heirship was filed on behalf of Mrs. Harber,
this petition claiming that Article Fifth of the last will and
testament of Dr. Harber was invalid. The co-executors filed
a response to the second Petition, denying the claim that
Paragraph Fifth was invalid. Motions were filed to strike
the response of the executors to said petitions and on the
denial of the court, petitioners sought a Writ of Prohibition in
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this Court, being Cause No. 7949. The writ was denied. The
matter was then at issue as respects both petitions.

By agreement between both counsel and the trial court, both
petitions were to be heard at one time. It was agreed, that
the petition respecting the validity of Article Fifth of the will
presented only a question of law; that it would be submitted
on briefs, and that the Court would permit oral argument at the
time of trial on the issue involved in the first of said petitions.

On the date set for trial, the court heard oral argument on the
second of the Petitions for a Determination of Heirship and
made a ruling thereon. That ruling of the Court was the subject
matter of an appeal to this Court in Cause No. 8420, which
was decided Dec. 15, 1965. See 99 Ariz. 323, 409 P.2d 31.

On the same date, the petitioners presented argument on a
‘Motion for Partial Summary Judgment’ which had been filed
on January 22, 1964, seeking to strike an affirmative defense
set forth in the response of the executors. The ruling of the
court was as follows:
‘The Court having heard oral argument and the Court finding
that the Agreement of 1938 applies only to the property then
held by the parties, it is ordered that the Motion for Partial
Summary Judgment is granted in the following respects: The
property of this estate is prima facie community property, and
the only purpose to be served by the 1938 agreement is to fix
a point of time at which the entire property of the parties to the
agreement was divided into their respective estates. Property
acquired after 1938—that is the date of the agreement—is
separate only if purchased by separate funds, or acquired by
gift, devise or descent.’

Rather than proceeding to trial on the issues, because of the
above ruling, it was the conclusion of the court that the burden
of proof was now upon the executors to establish separate
nature of the property rather than the burden of the petitioner
to prove the allegation that the property was community.
Therefore, proceedings took place in the nature of a ‘pre trial’
at which hundreds of exhibits were introduced.

When trial commenced, all of the ‘pre trial’ exhibits were re-
introduced into evidence. The first witness was then called.

By the evidence introduced by the co-executors, appellants
have traced approximately 175 different real estate
transactions in which Dr. Harber was involved after their
move to Arizona. With perhaps two or three exceptions, in
each of these transactions, Mrs. Harber executed a quit claim

deed, gift deed, warranty deed, or disclaimer deed in favor of
Dr. Harber.

At the conclusion of their evidence the petitioner, representing
the Estate of Mary Harber, moved for judgment on the
grounds that the executors had failed to carry the burden
of proof and that it was incumbent on the court to declare
all of the property to be community. This request was taken
under advisement. On April 23, 1964 the Court entered the
following ‘Findings of Fact and Conclusions of Law and
Judgment’:
(Title of Action)

Filed April 23, 1964

*84  **12  FINDINGS OF FACT AND CONCLUSIONS
OF LAW AND JUDGMENT

Prior to trial in the above entitled cause, this Court ruled
that all property shown on the inventory and appraisal of
the estate of Dr. J. N. Harber was prima facie community
property. This ruling shifted the burden of going forward with
the evidence to the executors who challenged the community
character of the property. The matter having since duly come
on for hearing, and witnesses having testified, and numerous
stipulations having been made, and exhibits having been
submitted, and briefs and arguments having been presented,
all of which have been fully considered, this Court enters the
following findings of fact, conclusions of law and judgment.

FINDINGS OF FACT

1. J. N. Harber and Mary Harber were married on or about the
4th day of July, 1906, and the marital relationship continued
until the date of his death on August 8, 1962.

2. Mary Harber had implicit trust and confidence in Dr. J. N.
Harber and in transactions between Dr. and Mary Harber, Dr.
Harber stood in a fiduciary relationship to his wife.

3. On or about June 11, 1938, while residing in Oklahoma,
Dr. and Mrs. Harber entered into a postnuptial agreement.
The agreement was not executed by Dr. and Mary Harber
incident to separation or divorce, nor were they contemplating
separation or divorce.

4. At about the time the 1938 agreement was executed, Mary
Harber had assets in her name in the approximate value
of $300,000. Dr. Harber's net estate in 1938 was valued at
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about $800,000. The agreement provided that all property not
otherwise described therein was to become the sole property
of Dr. Harber. The only property specifically set aside to Mary
Harber in the agreement was certain real property located
in Maricopa County, Arizona, and $100,000. in cash. Mary
Harber never received the $100,000. cash mentioned in the
agreement, and the executors admit only the sum of $82,900.
due and owing Mary Harber by virtue of checks written on
her bank account by her in the amount of $17,100. subsequent
to execution of the 1938 agreement. The purchase price of
the Maricopa County property was $43,000. toward which
Mary Harber had previously contributed from her own estate
$25,000. Mary Harber was not represented by independent
counsel in connection with the preparation and execution of
the agreement and was not advised as to the extent of her
property rights affected by it.

5. Dr. Harber's dominant purpose in obtaining execution of the
1938 postnuptial agreement was to prevent Mary Harber from
accumulating an estate comparable in size to the Doctor's
which she could leave to her relatives.

6. During the month of June, 1938, Dr. and Mrs. Harber
moved to Phoenix, Arizona, where they continually resided
thereafter.

7. All property, whether real, personal or mixed, listed,
itemized or shown on the inventory and appraisal of the
estate of Dr. J. N. Harber on file was purchased or otherwise
acquired during the time J. N. Harber and Mary Harber were
husband and wife and living together in the State of Arizona.

8. None of the property, either real, personal or mixed, listed,
itemized or shown on the inventory and appraisal of the estate
of Dr. J. N. Harber on file was acquired by J. N. Harber by
gift, devise, or descent.

9. During Dr. Harber's residence in Arizona and while
he was married to and living with Mary Harber his
sole business occupation, which kept him fully occupied
was the management, improvement, repair, renting, buying
and selling real estate, plus additional incidental farming
operations, consulting, and the trading of stocks and bonds.

10. All earnings from Dr. Harber's occupation went into a
single bank account, *85  **13  and all monies used to
acquire properties came out of this same bank account.

11. There is no evidence of any specific separate property of
Dr. Harber being used in the foregoing business activities.

12. There is no evidence which would help determine what
portion of the proceeds of the sales of properties subsequent
to June 11, 1938 was the result of appreciation of any specific
separate property of Dr. Harber, and what portion of the
proceeds was the result of the personal efforts of Dr. J. N.
Harber.

13. In connection with Dr. Harber's voluminous real property
dealings, Mary Harber executed various quit claims, warranty
and disclaimer deeds. These deeds were executed by Mary
Harber only for the purpose of facilitating the handling, sale,
and transfer of property by Dr. Harber. The deeds were not
intended by Mary Harber as gifts, and no consideration was
paid to her for them.

CONCLUSIONS OF LAW

1. All of the property in the estate of Dr. J. N. Harber is
presumed to be community property, and the burden of proof
was upon the executors to prove otherwise by clear and
convincing evidence. This burden of proof was not carried.

2. The burden of proof was upon the executors to show
the 1938 postnuptial agreement free from fraud, coercion,
and undue influence, and that the transaction was fair and
equitable. This burden of proof was not carried.

3. The 1938 postnuptial agreement did not prevent the
acquisition of community property by Dr. and Mary Harber.

4. The estate of Mary Harber was a community interest in all
property shown on the inventory, and appraisal of the estate
of Dr. J. N. Harber.

JUDGMENT

NOW, THEREFORE, IT IS ORDERED, ADJUDGED AND
DECREED that the Petition for Determination of Heirship
filed in the above entitled and numbered cause by Mary Helen
Harber on the 19th day of February, 1963, be and the same
is hereby granted.

IT IS FURTHER ORDERED, ADJUDGED AND
DECREED that all property itemized, listed or otherwise
shown or set forth in the inventory and appraisal of the estate
of J. N. Harber, deceased, subject to the jurisdiction of this
Court, is hereby found, determined and declared to be the
community property of J. N. Harber and Mary Helen Harber,
his surviving spouse.
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DONE IN OPEN COURT this 18th day of May, 1964.

It is from these findings and the judgment predicated thereon
that this appeal has been taken.

The basic question presented for review, of course, is whether
the property standing in the name of Dr. J. N. Harber at his
death is separate or community. It was the judgment of the
trial court that it is community despite the agreement entered
into by the Harbers in Oklahoma in June, 1938, and despite
the fact that it was apparently conformed to by Mrs. Harber
for a period of 24 years thereafter. As late as Sept. 13, 1962,
more than a month after Dr. Harber's death, Mrs. Harber wrote
a will, admitted in evidence in this cause, in which she stated:
‘THIRD: I further declare that all of my property is my
separate property as my husband and I, on the 11th day of
June, 1938, entered into an agreement wherein and whereby
we agreed what was the property of my late husband and what
was my property.’

The agreement entered into between Dr. and Mrs. Harber on
June 11, 1938 in Oklahoma was not made in contemplation of
divorce or separation. They lived together apparently happily
for 24 years thereafter.

Appellant contends that the agreement entered into in
Oklahoma in 1938 should be upheld as valid in Arizona, and
as having  *86  **14  the effect of dividing their property,
with each waiving his or her right in after-acquired property
in Arizona, causing such after-acquired property to have the
character of separate property, rather than community. Also,
appellant contends that the acts of Mrs. Harber in conforming
to this agreement for a period of 24 years creates an estoppel
against her estate and her heirs, devisees and legatees, or
else this conduct constitutes a ratification of the terms of this
agreement.

Appellee contends that the 1938 Oklahoma agreement should
be declared void as a matter of law and policy; or if valid,
the agreement did not contemplate after-acquired community
property; or if valid, the agreement was voidable if not proved
by the estate of Dr. Harber to have been free from fraud, undue
influence, and to have been fair and equitable.

This Court has declared to be valid postnuptial agreements
which are incident to separation or divorce. See Roden v.
Roden, 29 Ariz. 398, 242 P. 337 (1926).

The validity of postnuptial agreements not related to
separation or divorce and which attempt to prevent,
prospectively, the acquisition of community property has
never been expressly ruled upon by this Court. Antenuptial
contracts are covered by Sec. 25—201, A.R.S., and are not
involved in this case.

Sec. 25—214, A.R.S., defines the rights of married women
in Arizona:
‘A. Married women of the age of twenty-one years and
upwards have the same legal rights and are subject to the
same legal liabilities as men of the age of twenty-one years
and upwards except the right to make contracts binding the
common property of the husband and wife.

B. Married women have the sole and exclusive control of their
separate property. The separate property of a married woman
is not liable for debts or obligations of the husband, and it may
be sold, mortgaged, conveyed or bequeathed by the woman
who owns it as if she were not married.'

In commenting on the freedom of women in Arizona
from common law disabilities, our Court said in Hall v.
Weatherford, 32 Ariz. 370, 259 P. 282, 56 A.L.R. 903 (1927):
‘From the case Charauleau v. Woffenden, 1 Ariz. 243, 25
P. 652, to that of Schofield v. Gold, 26 Ariz. 296, 225 P.
71, 37 A.L.R. 275, our attitude has been that the wife was
an independent human being, with the full power to decide
and determine for herself all questions involving her rights,
and the old presumption that though before marriage, and
during widowhood, she was as fully capable of managing
her affairs as a man under the same circumstances, while
coverture existed she lost all independent volition, knowledge
and capacity, and was to be treated as an infant under
guardianship, so far as Arizona is concerned, is utterly
obsolete. Since such is our theory of the marriage status,
cases which are based either consciously or unconsciously
on the old idea of the inferiority of the female sex and the
subserviency of the wife to the husband are not in point * *
*’ 32 Ariz. at 378, 259 P. at 285.

In Schofield v. Gold, 26 Ariz. 296, 225 P. 71 (1924), this Court
stated that the only thing a married woman could not do was
to make contracts binding the common property of husband
and wife. The Court said:
‘Subject to the one exception stated, the wife's freedom of
contract is so complete that it is not compared with that
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of one bound by marital ties, but with that of a man of
competent age without such ties. With the one exception,
it invests her with all the rights, and burdens her with all
the responsibilities, which are incident to that status. Her
contracts not in contravention of the exception are to be given
the same force and effect as the contracts of an unmarried
man, including the right to contract with whomsoever *87
**15  she will, the husband included.’ 26 Ariz. at 299, 225

P. at 72.

In the Estate of Baldwin, 50 Ariz. 265, 71 P.2d 791 (1937),
our Court said:
‘Property acquired by both spouses during marriage likewise
belongs to the community, but whether acquired by one or
both, either may convey his interest to the other and thus
dissolve the community. In Luhrs v. Hancock, 6 Ariz. 340, 57
P. 605; Main v. Main, 7 Ariz. 149, 60 P. 888; Colvin v. Fagg,
30 Ariz. 501, 249 P. 70; Jones v. Rigdon, 32 Ariz. 286, 257
P. 639, and other cases, it has been decided by this court that
a husband may convey his interest in the community to his
wife, and in Schofield v. Gold, 26 Ariz. 296, 225 P. 71, 37
A.L.R. 275, that a wife may convey hers to her husband. If the
spouses may contract with each other concerning the interest
of either in the community, there can be no reason why they
may not agree between themselves that it may be conveyed to
them in the first instance and held in joint tenancy.’ 50 Ariz.
at 273, 71 P.2d at 795.

[1]  We feel that in view of the relatively equal status of
women to men under the law, that married couples should not
be deprived of the right by contract to divide their property
as they please, both presently and prospectively, assuming the
contract is voluntary, free from fraud and is fair and equitable.

California, a community property state, similar in its laws
in many respects, has adopted this view. In the leading case
of Perkins v. Sunset Tel. and Tel. Co., 155 Cal. 712, 103 P.
190 (1909) the Court after finding as a fact that an agreement
existed for more than ten years between husband and wife
whereby it was mutually consented that all of the community
property on hand or to be acquired by either should be the
separate property of the wife, held:
‘Under our law there can be no doubt that a husband and
wife may enter into a contract with respect to their property
whereby one may release to the other all interest, both present
and in expectancy.’ 103 P. at 193.

Although that case dealt with the wife's right to recover
damages for a personal injury, and the California case of
Cheney v. City and County of San Francisco Employees
Retirement System, 7 Cal.2d 565, 61 P.2d 754 (1936), which
followed the Perkins rule, dealt with earnings of the spouse,
we cannot see a valid reason not to apply the rule to after-
acquired real property as well, as was done by the Court in the
community property state of Washington in Union Securities
Co. v. Smith, 93 Wash. 115, 160 P. 304 (1916), where the
Court said:
‘1. Both R. P. and Janette P. Smith testified that during
all of their married life they have conducted their business
separately; that at the time of the marriage she had a
considerable amount of property inherited from her father;
that at or about that time it was agreed between them that
whatever she acquired should be hers, and upon her death
should go to her children, and that whatever he acquired
and his personal earnings should be his, and upon his death
should go to his two children by a former marriage. Three
disinterested witnesses who had known the Smiths for many
years and had transacted business with both of them testified
that they had always conducted their business separately. * *
* This evidence fairly establishes the agreement and shows
that in the main it had been continuously acted upon. Though
this was an oral agreement, it does not appear that it was
made before the marriage. It is not assailed as a contract made
upon consideration of marriage, hence void because verbal,
as we held in Koontz v. Koontz, 83 Wash. 180, 145 P. 201.
The statute of frauds is neither pleaded nor discussed. Such
agreements made after marriage and mutually observed are
valid. Gage v. Gage, 78 Wash. 262, 138 P. 886; Dobbins v.
Dexter Horton & Co., 62 Wash. 423, 113 P. 1088; Yake v.
Pugh, 13 Wash. 78, 42 P. 528, 52 Am.St.Rep. 17.’ 160 P. at
305.

*88  **16  [2]  We adopt the proposition that marital
partners may in Arizona validly divide their property
presently and prospectively by a post-nuptial agreement, even
without its being incident to a contemplated separation or
divorce. We also feel that this rule should include the built-in
safeguards that the agreement must be free from any taint of
fraud, coercion or undue influence; that the wife acted with
full knowledge of the property involved and her rights therein,
and that the settlement was fair and equitable. Such is the rule
which prevails in New Mexico, as set forth in Sande v. Sande,
83 Idaho 233, 360 P.2d 998 (1961); followed as recently as
June 3, 1968, in the New Mexico Case of Trujillo v. Padilla,
79 N.M. 245, 442 P.2d 203 (1968).
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In the Sande case, following precedent set down in Beals v.
Ares, 25 N.M. 459, 185 P. 780 (1919), the court said:
‘Where a post-nuptial property settlement is attacked by the
wife on the ground of fraud, coercion or undue influence,
the burden is upon the husband to show not only that the
transaction was free from any taint of fraud, coercion or
undue influence on his part, but that the wife acted with full
knowledge of the property involved and her rights therein, and
that the settlement was fair and equitable.’ (Citing cases from
Idaho, Kentucky, Texas, New York, Oklahoma, California
and Washington.) 360 P.2d at 1001.

The Court in Sande also states:
‘In addition to the rule placing the burden of proof on the
husband, as above stated, there is a further general rule that
where the separation agreement is inequitable and unfair
to the wife, and where it manifestly appears that there has
been overreaching on the part of the husband, equity will
not enforce the agreement, but will grant relief to the wife,
even though no actual fraud or duress was resorted to by
the husband in procuring it. (Authorities supra.) Although
not necessarily so limited, this rule is especially applicable
where the wife was ignorant of her rights, and acted without
independent counsel. In such cases, if the wife's remedy is not
barred by limitations, laches or estoppel, she may maintain an
independent action therefor.’ 360 P.2d at 1003.

Obviously, in view of these apparent inequities in the case
the Court below adopted either the rule and procedure in
the Sande case, or one similar to it, as evidenced by its
Conclusions of Law numbered 2 and 3. We feel the trial
court adopted the proper rule which is supported by the best
reasoned decisions in community property states.

Although appellant attempts to distinguish the Sande case
and the cases cited in support thereof, on the basis that
some of the cases (not Sande) involved agreements made in
contemplation of divorce, strained relations of the parties, or
financial stress on the part of the wife, we do not feel this
should prevent adoption of the Sande rule. Married women
during the marriage relationship are less likely to realize the
necessity for investigating the bona fides of the husband's
actions than those who face the actuality of a termination of
their marriage.

In Arizona, the husband is the manager of the community,
Pendleton v. Brown, 25 Ariz. 604, 221 P. 213 (1923). The
relationship between husband had wife is a confidential one,

and the husband is in a position ‘analogous to that of a trustee.’
Spector v. Spector, 94 Ariz. 175, 382 P.2d 659 (1963).
[3]  We do not hold that all contracts or agreements between

husband and wife in Arizona are presumptively void or
fraudulent. We merely hold that when attacked by a wife on
the grounds that the transaction was fraudulent or coerced,
or is inequitable and unfair, the wife may have a judicial
determination at that time whether the agreement is invalid as
to her, and that it is the husband's burden to prove by clear and
convincing evidence that the agreement was not fraudulent or
coerced, or that it was not unfair or inequitable.

*89  **17  [4]  [5]  The Court below imposed this burden
of proof upon appellants, and found on the evidence that
they did not carry it. The evidence justifies this conclusion.
Having thus found, the Court correctly required the appellants
to establish the separate character of the property, and finding
that they had not, declared it all community. The evidence
justifies the findings and conclusion in this regard.

[6]  [7]  [8]  The issues of whether by her conduct over the
years after the execution of the agreement Mrs. Harber had
ratified the voidable agreement or had become estopped to
deny its validity were properly before the Court. Although no
specific findings of fact or conclusions of law were made by
the Court on these issues, they may be implied from Finding
No. 13. The trial court will be deemed to have made every
finding of fact necessary to support its judgment. Arizona
Commercial Min. Co. v. Iron Cap Copper Co., 29 Ariz. 23,
239 P. 290 (1925). Further, when the findings of the trial
court either specifically made or implied from the previous
rule are supported by reasonable evidence, or based on a
reasonable conflict of the evidence, they will not be disturbed
by this Court. (Arizona Comm. Min. Co., supra.) We find
that there was reasonable evidence in the case from which the
Court could have concluded that the defenses of ratification
or estoppel were not proven.

This Court had reserved its ruling on Appellee's Motion to
Dismiss the Appeal, based on the contentions that the co-
executors were not proper parties in a petition to determine
heirship, as they are to be considered as merely stakeholders
of the assets of the estate and should not be concerned as to
who should be entitled to distribution of the property. They
allege that the co-executors are not ‘aggrieved paties' by the
trial court's judgment that the property involved in the estate
was community property, rather than separate. parties' by the
trial court's judgment that bulk of the estate, after a small
portion thereof was to be set up in a testamentary trust for the
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continued support of Mary and others, was to be distributed
to a charitable trust for medical purposes called the Harber
Foundation, in which the co-executors were to act also as
trustees.

Our Court in the case of In the Matter of the Estate of Sullivan,
51 Ariz. 55, 74 P.2d 346 (1937), quoted with approval In re
Wah-kon-tah-he-ump-ah's Estate, 128 Okl. 179, 261 P. 973
(1927), as follows:
‘The law authorizes the making of a will, and the law requires
that the property be distributed under the terms of the will, if it
be valid, and the desires of the testator as expressed in the will
are substituted for the statute on descent and distribution, and
becomes in such case the law as to the manner of distribution.
It is therefore as much the duty of an executor to enforce the
terms of a valid will as it is of an administrator to enforce the
provisions of the statute.’ 51 Ariz. at 61, 74 P.2d at 348.

[9]  We adopt the rule as set forth in the California case of
In re Corotto, 125 Cal.App.2d 314, 270 P.2d 498 (1954), that
after a will has been admitted to probate, it is the duty of the

executor to defend and uphold it against subsequent attack,
and that this duty rests primarily upon him and not the legatees
and devisees.

[10]  Therefore, it is ordered that Appellee's Motion to
Dismiss the Appeal is denied, and that the judgment of the
trial court is affirmed.

UDALL, V.C.J., and STRUCKMEYER, BERNASTEIN and
LOCKWOOD, JJ., concur.
NOTE: Chief Justice ERNEST W. McFARLAND having
announced his disqualification, the Honorable FRANK X.
GORDON, Jr., Judge of Superior Court of Mohave County,
was called to sit in the determination of this appeal.

All Citations

104 Ariz. 79, 449 P.2d 7

End of Document © 2021 Thomson Reuters. No claim to original U.S.
Government Works.
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