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Tips for Optimal Quality

Sound Quality

If you are listening via your computer speakers, please note that the quality 

of your sound will vary depending on the speed and quality of your internet 

connection.

If the sound quality is not satisfactory, you may listen via the phone: dial 

1-877-447-0294 and enter your Conference ID and PIN when prompted. 

Otherwise, please send us a chat or e-mail sound@straffordpub.com immediately 

so we can address the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality

To maximize your screen, press the ‘Full Screen’ symbol located on the bottom 

right of the slides. To exit full screen, press the Esc button.
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Continuing Education Credits

In order for us to process your continuing education credit, you must confirm your 

participation in this webinar by completing and submitting the Attendance 

Affirmation/Evaluation after the webinar. 

A link to the Attendance Affirmation/Evaluation will be in the thank you email that 

you will receive immediately following the program.

For additional information about continuing education, call us at 1-800-926-7926 
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Program Materials

If you have not printed the conference materials for this program, please complete 

the following steps:

• Click on the link to the PDF of the slides for today’s program, which is located to 

the right of the slides, just above the Q&A box.

• The PDF will open a separate tab/window.  Print the slides by clicking on the 

printer icon.

Recording our programs is not permitted. However, today's participants can 

order a recorded version of this event at a special attendee price. Please call 

Customer Service at 800-926-7926 ext.1 or visit Strafford’s website 

at www.straffordpub.com.
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PRENUPS, POSTNUPS 
and Planning for Late-Life and Blended Family 

Marriages
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Prenups and Postnups
• They are romantic, really they are

Late Life Marriages
• Over 50 and splitting up

Blended Families
• Is blood really thicker than water? 

Practice Tips/Best Practices
• Things to consider as a professional when a matter involves gray marriage/divorce, blended 

families, and other potential traps for the unwary

Topics Covered



Prenuptial Agreement
• Entered into before marriage in contemplation of marriage
• Sets rules for dissolution, including property rights of the parties including alimony
• Burden falls on person who claims pre-nuptial agreement is not valid

Postnuptial Agreement
• Entered into after parties are married
• Sets rules for dissolution, including property rights of the parties including alimony
• High burden of proof on the person who claims post-nuptial agreement is valid
• Some states do not recognize Post-nups
• Some states have specific statutory rules for Post-nup to be valid
• Some states have case law that must be followed for Post-nup to be valid

Neither agreement can address what the child support arrangements will be or how child custody will be assigned 
after a divorce. 

PRE-NUPS AND POST-NUPS



Uniform Premarital Agreements Act (“UPAA”)
• 28 states use this uniform law
• 22 do not use the uniform law, but still recognize the ability of parties to enter premarital 

agreements

Requirements under the UPAA
• Must be in writing 
• Reviewed and signed by both parties 
• Full (fair and reasonable) disclosure of assets and liabilities
• Must be witnessed

PRE-NUPS



Benefits
• Healthy communications about finances
• Protecting inheritance
• Providing for stay at home parents (this is a contract for both spouses and must be 

approached/negotiated accordingly)
• Characterize and protect separate property and the increase in separate property value during 

marriage
• Asset/Debt protection
• Passing separate property to children of prior marriages

PRE-NUPS



• Much higher level of scrutiny than a prenup
• Treated differently because of the stage of the relationship in which 

they are entered.
• We do not accept the husband's suggestion that the standard applicable to [post-nups] should be the same as the one 

applicable to premarital agreements. … As the wife points out, a [post-nup] more closely resembles a separation agreement. 
The statutory rights and obligations conferred by marriage are not potential benefits for a divorcing spouse but an integral 
aspect of the marriage itself. . . parties to a [post-nup] do not bargain as freely as separating spouses may do . . .” 
• Ansin v. Ansin, 457 Mass. 283 (Mass. 2010)

• The public policy supporting enforcement of a pre-nuptial, as opposed to a post-nuptial, agreement is that one party remains 
free to walk away before the marriage takes place.
• Steele v. Steele, 467 N.J. Super. 414, 436, 253 A.3d 1190, 1203 (App. Div.), cert. denied, 258 A.3d 348 (N.J. 2021)

• Postnups are more readily subject to duress, fraud, coercion, etc.
• The parties already have obtained the “statutory rights and obligations conferred by marriage” as noted in Ansin – marriage 

has already occurred

POST-NUPS



Trusts can operate as a post-nup

• The Court may consider a trust, operating agreement, or other estate planning tool to be a 
postnuptial agreement, even if it’s not called that.

• “Because the operating agreements were made during the parties’ marriage and altered each 
spouse’s property rights in the event of death, the … operating agreements meet the definition 
of a postnuptial agreement and the trial court did not err when it required Husband to 
demonstrate by clear and convincing evidence that Wife was aware of the property subject to 
the arbitration provision or advised of the effect of the arbitration provision.”

• Therefore, it is CRITICAL that estate planners, corporate attorneys, financial professionals, and 
others be aware that they may unintentionally create a post-nup and that post-nup may be 
subject to the higher level of scrutiny

AUSTIN VS. AUSTIN



Separate Counsel is Essential to Protecting the Estate 
Planning/Trust Device from Attack

• “To the extent that separate property is transferred to the community estate, or even significant 
limitations are placed on separate property, lawyers have always had to consider whether joint 
representation is possible or nonconsentable.”

Normal Contract Law Does Not Apply
• Husband attempted to have the Court treat the Operating Agreements as normal contracts
• Court refused indicating function over form 

• “the mere use of a limited liability company to effectuate changes to the property rights of 
spouses does not transmute such an agreement into an arm’s-length business transaction as 
Husband suggests.”

AUSTIN VS. AUSTIN



Form cannot overcome function
• If it impacts the parties’ rights or obligations regarding each other, the Courts may treat it as a 

post-nup

Contract Law may not save you
• Family law/intrafamily agreements are not arms-length

You might be exposing clients to heightened judicial scrutiny

WHAT CAN HARBER, ANSIN, AND OTHERS 
TEACH US?



• Get informed consent
• Acknowledge possible conflicts in retainer letter
• Document advice and obtain waivers
• Signing Ceremonies – highlight each provision “on the record”
• Limit use of “catch alls” for assets – use an Exhibit/Appendix – Get Specific
• Be sure the document and negotiations can survive the “clear and 

convincing” standard of proof
• Make sure agreements are fair and include the “why” certain provisions are 

fair (i.e., gifts without consideration)
• Consider separate representation for each spouse

WHAT CAN HARBER, ANSIN, AND OTHERS 
TEACH US?



• Late life marriages and relationships bring some of the same 
challenges as other marriages, but also some unique ones due 
to the advanced age of the couple

• Marriage and Co-habitation
• Co-Habs have grown significantly
• Gray divorces have risen significantly

• Which translates to more elderly individuals
getting married for a second or third time 

LATE LIFE MARRAIGES/RELATIONSHIPS



• Considerations
• Combining Finances
• Young Marriage
• Both parties generally not established, less set in ways re money 

management, shorter credit histories, typically normal debt (student loans, car 
loans, etc.)

• Gray Marriage
• Both parties may have significant resources, established pattern of money 

management, long credit histories, different debts (mortgage, garnishment, 
bankruptcies, etc.) 

• Question of whether to combine, keep separate, hybrid

LATE LIFE MARRIAGES/RELATIONSHIPS



• Marriage at any time may change property distribution at death.

• Wills: marriage does not automatically revoke a will. 

• The burden of proof is on the person who challenges a will alleging lack of capacity or 

undue influence. Cleary v. Cleary, 427 Mass. 286, 290 (1998).

• If a will challenge is successful and the person had no prior will, the person is deemed 

to have died intestate.

• If a will challenge is successful and the person had a prior will, the prior will must be 

assessed.

IMPACT OF MARRIAGE ON ESTATES 
AND INHERITANCE



IMPACT OF MARRIAGE ON ESTATES AND 
INHERITANCE, CONTINUED

• Spousal elective share: allows a surviving spouse to set aside the 
deceased spouse’s will and claim a statutory portion of the estate. 
M. G. L. c. 191, section 5.
• If the decedent left issue: 1/3 of personal and 1/3 of real property
• Decedent left no kindred and no issue: $25,000 plus ½ of remaining real and personal 

property
• Decedent left kindred and no issue: $25,000 plus ½ of remaining real and personal 

property “except that in either case if he or she would thus take real and personal 
property to an amount exceeding twenty-five thousand dollars in value, he or she shall 
receive, in addition to that amount, only the income during his or her life of the excess of 
his or her share of such estate above that amount, the personal property to be held in 
trust and the real property vested in him or her for life, from the death of the deceased”



IMPACT OF MARRIAGE ON ESTATES AND 
INHERITANCE, CONTINUED
Intestacy: M. G. L. c. 190B, section 2-102

• The intestate share of a decedent's surviving spouse is:
• the entire intestate estate if:

• no descendant or parent of the decedent survives the decedent; or
• all of the decedent's surviving descendants are also descendants of the surviving 

spouse and there is no other descendant of the surviving spouse who survives the 
decedent;

• the first $200,000, plus 3/4 of any balance of the intestate estate, if no descendant of the 
decedent survives the decedent, but a parent of the decedent survives the decedent;
• the first $100,000 plus 1/2 of any balance of the intestate estate, if all of the decedent's 

surviving descendants are also descendants of the surviving spouse and the surviving 
spouse has 1 or more surviving descendants who are not descendants of the decedent;

• the first $100,000 plus 1/2 of any balance of the intestate estate, if 1 or more of the 
decedent's surviving descendants are not descendants of the surviving spouse.



UNDUE INFLUENCE AND FINANCIAL 
EXPLOITATION

• The Four Prevalent Patterns
• Adult Children Situation
• Romantic Interests Situation
• Paid Caregiver Situation
• Neighbor Situation



UNDUE INFLUENCE AND FINANCIAL 
EXPLOITATION

Financial exploitation: “an act or omission by another person, which causes a 
substantial monetary or property loss to an elderly person, or causes a substantial 
monetary or property gain to the other person, which gain would otherwise benefit the 
elderly person but for the act or omission of such other person; provided, however, that 
such an act or omission shall not be construed as financial exploitation if the elderly 
person has knowingly consented to such act or omission unless such consent is a 
consequence of misrepresentation, undue influence, coercion or threat of force by 
such other person; and, provided further, that financial exploitation shall not be 
construed to interfere with or prohibit a bona fide gift by an elderly person or to apply 
to any act or practice in the conduct of any trade or commerce declared unlawful by 
section two of chapter ninety-three A.” G. L. c. 19A, sec. 14.



UNDUE INFLUENCE AND FINANCIAL 
EXPLOITATION

• Undue influence: O’Rourke v. Hunter, 446 Mass. 814, 828 (2006)

• An unnatural disposition has been made;

• By a person susceptible to undue influence to the advantage of someone;

• With an opportunity to exercise undue influence;

• Who has in fact used that opportunity to cause the disposition through 

improper means



MASSACHUSETTS LAW PROTECTING 
ELDERS

• Durable Powers of Attorney: M. G. L. c. 190B, section 5-501 “A durable power of attorney is a 
power of attorney by which a principal designates another his attorney in fact in writing and the 
writing contains the words ‘This power of attorney shall not be affected by subsequent 
disability or incapacity of the principal, or lapse of time,’ or ‘This power of attorney shall 
become effective upon the disability or incapacity of the principal,’ or similar words showing 
the intent of the principal that the authority conferred shall be exercisable notwithstanding the 
principal's subsequent disability or incapacity, and, unless it states a time of termination, 
notwithstanding the lapse of time since the execution of the instrument.”

• Health Care Proxies: go into effect if or when a principal lacks capacity to make his or her own 
health care decisions and are not limited unless limitations are set in the document M. G. L. c. 
201D, sections 1-17



MASSACHUSETTS LAW PROTECTING 
ELDERS

• Guardianship M. G. L. c.190B Sec 5-101(6): “a person who has qualified as a guardian of a minor or 
incapacitated person pursuant to court appointment and includes a limited guardian, special guardian 
and temporary guardian, but excludes one who is merely a guardian ad litem”

• Conservatorship M. G. L.  C. 190B Sec 5-401(c): a conservator may be appointed for an incapacitated 
person when that person lacks the ability to “manage property and business affairs effectively” and 
“has property that will be wasted or dissipated unless management is provided”

• Consider Powers of Guardian and Conservator to mitigate harm and extinguish the abuse/exploitation 
and promote restitution.
o Temporary or Permanent
o Plenary or Limited

• A durable power of attorney is accountable to a conservator. A conservator also has the ability to 
revoke the power of attorney. M. G. L. c. 190B,  section 5-503.



ELDER ABUSE

• M. G. L. c. 19A creates a Department of Elder Affairs and two causes of action to prevent elder 
abuse.

o M. G. L. c. 19A Section 20(a) (state action):  “If the department or its designated agency has 
reasonable cause to believe that an elderly person is suffering from abuse and lacks the capacity to 
consent to the provision of protective services, the department or its designated agency may 
petition the court for a finding that the elderly person is incapable of consenting to the provision of 
protective services. Said petition shall set forth the specific facts upon which the department or the 
designated agency relied in making the determination. . . . If, after hearing, the court determines, 
based on the preponderance of the evidence, that such elderly person has been abused, is in need 
of protective services and lacks the capacity to consent and no other person who is authorized to 
consent is available or willing to consent, the court may appoint a conservator, guardian or other 
person authorized to consent to the provision of protective services; provided, however, that the 
court shall establish the least restrictive form of fiduciary representation that will satisfy the needs 
of such elderly person.”



ELDER ABUSE

o M. G. L. c.  19A Section 20(b) (private right of action and state emergency action):  “If an emergency 
exists and the department, its designated agency, a member of the immediate family or a caretaker 
has reasonable cause to believe that an elderly person is suffering from abuse and lacks the 
capacity to consent to the provision of protective services, said department, designated agency, 
member of the immediate family or caretaker may petition the court for an emergency order of 
protective services. . . . The court shall order only those services necessary to remove the 
conditions creating the emergency and shall specially designate the authorized services in its order. 
. . . The order for emergency protective services shall remain in effect for a period not to exceed 
fourteen days. Said order may be extended for an additional period not to exceed fourteen days if 
the court finds that the extension is necessary to remove the emergency.”

o At hearings under either statute, the elderly person has a right to counsel, including, if indigent, 
appointed counsel; the right to notice, to be heard, and to present evidence; and the right to present 
and cross examine witnesses. If the elderly person is adjudged incompetent, the court will appoint a 
guardian ad litem.



DISABLED PERSON ABUSE

• M. G. L. c. 19C creates a Disabled Persons Protection Commission and two causes of action:

o M. G. L. c. 19C, section 7(a) (state action): “If the commission, the general counsel, the department 
of mental health or the department of public health, has reasonable cause after initiation of an 
investigation to believe that a disabled person is suffering from abuse and lacks the capacity to 
consent to the provision of protective services, such commission, counsel or department may 
petition the court for a finding that the disabled person is incapable of consenting to the provision 
of protective services. . . . If, after hearing, the court determines, based upon a preponderance of the 
evidence, that such disabled person has been abused, is in need of protective services and lacks 
the capacity to consent and no other person who is authorized to consent is available or willing to 
consent, the court may appoint a conservator, guardian, or other person authorized to consent to 
the provision of protective services; provided, however, that the court shall establish the least 
restrictive form of fiduciary representation that will satisfy the needs of such disabled person. In 
addition to or in the alternative, the court may issue an order requiring the provision of services. The 
order shall contain a specific description of the services to be provided and insure that the least 
restrictive alternatives are utilized.”



DISABLED PERSON ABUSE
o M. G. L. c. 19C, section 7(b) (private right of action and state emergency action):  “If an emergency exists and 

said commission, counsel or department, a member of the immediate family or a caretaker has reasonable 
cause to believe that a disabled person is suffering from abuse and lacks the capacity to consent to the 
provision of protective services, said commission, counsel or department, member of the immediate family or 
caretaker may petition the court for an emergency order of protective services. . . . If after the hearing, the court 
determines, based upon a preponderance of the evidence, that the disabled person has been or is being abused, 
that an emergency exists, and that the disabled person lacks the capacity to consent to the provision of 
services, the court may order the provision of protective services on an emergency basis. The court shall order 
only those services necessary to remove the conditions creating the emergency and shall specifically designate 
the authorized services in its order. The order for emergency protective services shall remain in effect for a 
period not to exceed seventy-two hours. Said order may be extended for an additional seventy-two hour period if 
the court finds that such extension is necessary to remove the emergency.”

o At hearings under either statute, the disabled person has a right to counsel, including, if indigent, appointed 
counsel; the right to notice, to be heard, and to present evidence; and the right to present and cross examine 
witnesses. If the elderly person is adjudged incompetent, the court will appoint a guardian ad litem.


