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AGENDA

• Recent Wave of Litigation in 401(k) Plans

– Common themes and claims asserted in these lawsuits

– Defenses

– Procedural posture of litigation

– Strategies for avoidance

• Critical ERISA Rulings Impacting Class Actions 

– Intel Corp. v. Sulyma 

• Statute of limitations

• Determining "actual knowledge“

• Evidence

• Potential impact on discovery and class certification in 401(k) lawsuits

– Thole v. U.S. Bank 

• Fiduciary mismanagement and self-dealing

• Standing

• Potential impact on 401(k) claims
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Recent Developments and Trends in 
ERISA 401(k) Fiduciary Litigation
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Recent 401(k) Fee Litigation Surge

Litigation challenging 401(k) fees, expenses, investment  performance 

and participant data privacy practices

▪ Overview and Trends of Litigation

▪ Began as attack on fiduciaries of very large 401(k) plans

▪ Expanded to university 403(b) plans

▪ Has now gone “down market” to smaller to mid-sized plans

▪ Recent flurry of filings by the same firms using form complaints

▪ In some instances, multiple lawsuits filed by different law firms

9



401(k) Fee Litigation—Common Litigation 
Themes and Claims

Theories of Fiduciary Breaches

▪ Unreasonable expenses:

▪ Basic claim is that fiduciary acted unreasonably by allowing the plan to 
incur unreasonable expenses

▪ Recordkeeping and investment management expenses

▪ Investment options:

▪ Retained underperforming or inappropriate investment options
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401(k) Fee Litigation—Common Litigation 
Themes and Claims

Specific Areas of Attack

▪ Asset-based revenue sharing model

▪ Failure to use lowest share class

▪ Active vs passive management

▪ Failure to utilize commingled trusts or separate accounts

▪ In certain cases, inclusion of proprietary funds (funds affiliated with 
sponsor)

▪ Too many/too few funds

▪ Operation of investment lineup that is not in conformity with investment 
policy statement

▪ Recent focus on target-date funds
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401(k) Fee Litigation—Common Litigation 
Themes and Claims 

Participant Data Privacy Issues

▪ Plan sponsor has fiduciary duty under ERISA to protect 
employee/participant personal information

▪ Recordkeeper access to employee information for purpose of soliciting 
IRA, annuities and other investment business

▪ Contractually requiring the plan recordkeeper and other vendors with 
access to employee information to maintain the confidentiality of the 
information and to comply with certain standards to protect the 
accidental release or the hacking of such information.
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401(k) Fee Litigation—Common Litigation 
Themes and Claims

Claims Generally Include The Following:

– Breach of Fiduciary Duty

• Prudence 

▪ Fiduciaries failed to monitor recordkeeping and investment management fees

▪ Fiduciaries failed to monitor performance of investment options

• Loyalty

▪ Fiduciaries put their own interest or the interests of the service provider over 
participants

▪ Conflicted decision-making

• E.g., proprietary funds

• E.g., cheaper services provided for corporate plan expenses at the expense of 
participants who paid more.

– Failure to Monitor Other Plan Fiduciaries

• Largely a derivative claim of the above—typically does not stand alone
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401(k) Fee Litigation—Common Litigation 
Themes and Claims

– Cases alleging breach of fiduciary duties of prudence and loyalty 
include excessive fee cases. 

– 13 cases related to retirement plan fees were filed in June 2020 alone
– Soulek v. Costco Wholesale Corporation, et al., No. 20-cv-937, (E.D.Wis. 

2020) 

• Claim:  Defendants failed to employ a prudent and loyal process by failing to 
critically or objectively evaluate the cost and performance of the Plan's investments 
and selected mutual funds with high expenses. 

• Claim:  Failure to monitor other fiduciaries. 

– Billello, et al. v. Estee Lauder, Inc., et al., No. 1:20-cv-04770 (S.D.N.Y. 2020)

• Claim:  Defendants breached fiduciary duties of loyalty and prudence by choosing 
investment options with high fees, failing to investigate investment alternatives, and 
failing to control recordkeeping services. 

• Claim:  Failure to monitor other fiduciaries. 

– Albert, et al. v. Oshkosh Corporation, et al., No. 1:20-cv-00901-WCG (E.D. 
Wis. 2020)

• Claim:  Defendants breached fiduciary duties of loyalty and prudence by failing to 
employ a prudent and loyal process by failing to critically or objectively evaluate the 
cost and performance of the Plan's investments and by selecting mutual funds with 
high expenses 

• Claim:  Failure to monitor other fiduciaries. 
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401(k) Fee Litigation—Common Litigation 
Themes and Claims

– ERISA Prohibited transactions

• O’Driscoll v. Plexus Corp., et al., No. 20-cv-1065, (E.D. Wis. 2020)

▪ Filed July 14, 2020

▪ Claims:  Defendants, as fiduciaries of the plan, caused the plan to 
knowingly engage in a transaction constituting a direct or indirect 
furnishing of goods and services between the Plan and parties in interest 
using assets of the Plan. 
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401(k) Fee Litigation—Common Defenses

• Process—Plan Employed A Reasonable Process

– Selection and Monitoring of Recordkeeper and Expenses

– Section and Monitoring of Investment Options

• Result—The Plan Was Market Reasonable

– Recordkeeping Arrangement and Expenses In Line With Similarly Sized 
Plans and Service Level

– Diversified Offering of Investment Options at Varying Expense Ratios

– Fund Performance Reasonable Based Upon Fund’s Investment Objectives

• Technical Defenses

– Standing

– Statute of Limitations

– Arbitration/Class Action Waivers

– Forum Selection Provision
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401(k) Fee Litigation—Status of Lawsuits

Mixed Bag of Outcomes

• Motions to Dismiss

– Some Courts Have Granted Motions While Others Have Permitted Claims 
to Advance
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Motions to Dismiss Granted Motions to Dismissed

Denied

• Martin v. CareerBuilder, 

LLC, No. 19-cv-06463 

(N.D. Ill. 2020)

• Troudt v. Oracle Corp., 

No. 16-cv-00175 (D. Colo. 

2017)

• Bell v. Anthem, No. 1:15-

cv-2062 (S.D. Ind. 2017)



401(k) Fee Litigation—Status of Lawsuits

• Martin v. CareerBuilder, LLC, No. 19-cv-06463 (N.D. Ill. 2020)

• Plaintiff claimed the plan breached its fiduciary duties by permitting 

recordkeepers and investment advisors to receive excessive compensation 

and fees and by selecting investment options that were overly expensive. 

• Holding:  Motion to dismiss was granted because there were no indicia of a 

flawed fiduciary process because the plan offered a wide array of 

investment options (23) at varying expense ratios, including some funds 

with very low expense ratios.
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401(k) Fee Litigation—Status of Lawsuits

• Troudt v. Oracle Corp., No. 1:16-cv-00175 (D. Colo. 2017)

– Plaintiffs claim that Oracle breached its fiduciary duties by failing to engage 
in a prudent process for selecting and retaining investment options, which 
consistently unperformed, and paying excessive fees for recordkeeping and 
administrative services. 

– Motion to dismiss denied because judge thought Rule 12(b)(6) was an 
inappropriate place to resolve the allegations. 

• Bell v. Anthem, No. 1:15-cv-2062 (S.D. Ind. 2017)

– Plaintiffs claimed that defendants breached their fiduciary duty by selecting 
and retaining plan investment options with excessively high fees instead of 
choosing identical lower-cost options. 

– Motion to dismiss was denied as to the excessive fee claim because by 
alleging defendants retained investment options with excessively high fees 
plaintiffs had alleged sufficient facts to survive a motion to dismiss. 
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401(k) Fee Litigation—Status of Lawsuits

• Bench Trial – Pledger v. Reliance Tr. Co., No. 1:15-cv-04444, (N.D. Ga. 
2020)

– Bench trial began March 2, 2020, 10 days of trial hearings were held before 
courts were closed due to COVID-19 pandemic

– Class action claims contending defendants breached their fiduciary duties 
and engaged in prohibited transactions by allegedly: 

• Selecting untested proprietary funds as investment options 

• Paying excessive fees to the recordkeeper

• Providing investment options with unreasonable management fees

• Failing to properly monitor fiduciaries

• Engaging in prohibited transitions with a party in interest

• Engaging in prohibited fiduciary self-dealing 
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401(k) Fee Litigation—Status of Lawsuits

• Bench Trial – Pledger v. Reliance Tr. Co., No. 1:15-cv-04444, (N.D. Ga. 
2020) (continued)

– Judge Mark H. Cohen’s rulings: 

• Initially denied defendants’ Motions to Dismiss.

• Excluded plaintiffs’ recordkeeping fee expert for his lack of experience and his 
use of an unreliable methodology. 

▪ This exclusion ultimately resulted in the granting of the motion for summary 
judgment dismissing the excessive fee claim. 

• Allowed plan participant’s expert witness to testify: 

▪ On prudent plan management and estimated plan losses; 

▪ That defendants’ conduct caused $31 million in lost savings.

• However, the plan participant’s expert cannot testify that the plan’s fiduciaries 
had their judgment clouded by “profit motive”

• Court has matter under consideration
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401(k) Fee Litigation—Status of Lawsuits

• Recent Settlement Ranges

– 401(k) Excessive Fee Cases 

• Marshall v. Northrop Grumman Corp., No. 2:16-cv-06794 (C.D. Cal. 2020)

▪ Plaintiffs alleged defendants used a costly management strategy for a risky 
investment fund and used plan assets to overpay for administrative services. 

• Original case was filed in 2006, but was settled in 2017 for $16,750,000; 
however the damages period was limited to May 11, 2009.

• This case was filed in 2016 on claims similar to the 2006 case. 

▪ Settled for $12,375,000.

• Troudt v. Oracle Corporation, et al., No. 1:16-cv-00175 (D. Colo. 2020)

▪ Alleged excessive fees paid to plan’s recordkeeper.

▪ Settled for $12,000,000.

• Abbott v. Lockheed Martin, No. 3:06-cv-00701, (S.D. Ill. 2015)

▪ Alleged defendant invested in funds that charged excessively high fees.

▪ Settled for $62,000,000. 
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401(k) Fee Litigation—Status of Lawsuits
Settlement Ranges (continued)

– 403(b) Excessive Fee Cases

• Henderson v. Emory University, et al., No. 1:16-cv-2920 (N.D. Ga. 2020)

▪ Claims: Defendants breached their duty of loyalty and prudence under ERISA by 
causing plan participants to pay excessive fees for both administrative and 
investment services in the plan. 

▪ Settled for $16,750,000. 

• Clark v. Duke Univ., No. 1:16-cv-01044 (M.D.N.C. 2019)

▪ Claims:  Defendant breached its fiduciary duty by causing the plan to pay 
unreasonable and greatly excessive fees for recordkeeping, administrative, and 
investment services. 

▪ Settled for $10,650,000. 

– Proprietary Fund Cases

• Settlements have ranged from $20.9 million to $39.5 million in recent years. 
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401(k) Fee Litigation—Strategies For 
Avoidance
Risk Management Measures (Below are some examples of considerations, 

but are certainly not required)

▪ Understand fees and expenses (asset based ~ flat fee ~ revenue sharing) and monitor them

▪ Establish procedures (and document them) to identify, monitor and review fees and expenses, even in revenue 
sharing model 

▪ Share class selection 

▪ Negotiating of “rebates” in revenue share model; consider issues arising from allocation of rebates

▪ RFPs and benchmarking to test the plan’s service providers’ fees, competence, and scope and quality of services 
against the market

▪ Independent investment advisor; consider 3(21) advisor vs. 3(38) investment manager

▪ Regular review of investment policy statement

▪ Investigate and consider participant data privacy issues

▪ Properly document the reason for each fiduciary decision

▪ Purchase fiduciary liability insurance
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Implications of U.S. Supreme Court’s recent 
ERISA statute of limitations ruling in Intel 
Corp. Investment Policy Committee v. 
Sulyma

▪ Background Facts

▪ Plaintiff was a participant in defendant’s retirement plan and alleged that the funds 
were not properly diversified and that as a result, they did not perform well during 
his employment. 

▪ Defendant moved to dismiss the complaint as time-barred under 29 U.S.C. §
1113(2), which provides an action under Section 1104 may not be commenced more 
than “three years after the earliest date on which the plaintiff had actual knowledge 
of the breach or violation.”

▪ Overview of decision

▪ Addresses ERISA three-year statute of limitation “actual” knowledge standard.

▪ “Constructive” knowledge is insufficient.

▪ Left for another day the three-way Circuit split on standard.
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Intel Corp. v. Sulyma

▪ Implications for 401(k) class action litigation

▪ May allow for a more robust class certification attack. 

▪ Increases the need for a clear discovery and appellate preservation plan.

▪ The Court noted that “nothing in this opinion forecloses any of the ‘usual ways’ to prove 
actual knowledge at any stage in the litigation.” 

▪ Plaintiffs who recall reading particular disclosures will be bound by oath to say so in 
depositions. 

▪ Actual knowledge can be proven through “inference from circumstantial evidence.”

▪ Evidence of disclosure would be relevant.

▪ Electronic records showing that a plaintiff viewed the relevant disclosures and evidence 
suggesting that the plaintiff took action in response to the information contained in them 
would be relevant. 

▪ “If a plaintiff’s denial of knowledge is ‘blatantly contradicted by the record,’ ‘a court should 
not adopt that version of the facts for purposes of ruling on a motion for summary 
judgment.’”
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Implications of U.S. Supreme Court’s recent 
ERISA statute of limitations ruling in Thole v. 
U.S. Bank N.A.

▪ Background Facts

▪ Plaintiffs were participants in a defined benefit (DB) retirement plan, which guarantees a 
fixed payment each month regardless of plan’s value or fiduciaries’ good or bad investment 
decisions.

▪ Plaintiffs alleged the plan’s fiduciaries violated ERISA’s duties of prudence and loyalty by 
poorly investing plan assets, resulting in a $750M loss.  Plaintiffs sought repayment of the 
$750M, injunctive relief including replacing the fiduciaries, and attorneys’ fees.

▪ The Court affirmed the dismissal of the case and held that plaintiffs lacked Article III 
standing because they failed to demonstrate they personally suffered a concrete and 
particularized injury.

▪ Overview of decision

▪ Given the nature of a funded DB plan, the Court found that plaintiffs would receive the 
same monthly benefit whether they won or lost the litigation.  As a result, they lacked a 
concrete stake in the outcome and could not show they suffered a particularized injury 
caused by the defendants’ alleged fiduciary breaches.

▪ The court suggested that even if the DB plan was underfunded, plaintiffs still may not have 
standing given their benefit is guaranteed by the PBGC to a certain extent.

▪ The Court distinguished DB plan cases from cases involving defined contribution (DC) 
plans or requests for plan documents.  
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Thole v. U.S. Bank

• Implications for 401(k) class action litigation

– Although Thole distinguishes DC plans, the case closely follows Spokeo and 
further signals the Court’s intention that Article III standing requirements be 
rigorously enforced.

– Recent cases dismissing claims involving DC plans include:

• Lee v. Argent Trust Co. (Choate Construction ESOP), No. 5:19-cv-156-BO 
(E.D.N.C. 2019) (dismissing fiduciary breach and prohibited transaction claims 
because plaintiffs failed to demonstrate they suffered a particularized injury).

• Taveras v. UBS AG, 612 F. App’x 27, 29 (2d Cir. 2015) (“An ERISA plan 
participant lacks standing to sue for ERISA violations that cause injury to a plan 
but not individualized injury to the plan participant.”).

• David v. Alphin, 704 F.3d 327 (4th Cir. 2013) (holding that plaintiff failed to 
establish constitutional standing because deprivations of plaintiff’s statuory 
rights under ERISA, arising out of alleged breaches of fiduciary duty and 
prohibited transactions, do not constitute an injury-in-fact by themselves).
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