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Overview of Topics 

Workouts

What Landlords Can Do

Defenses of Tenants to Eviction Actions

Current Status of California’s Eviction Moratoriums



Brief Background of the Current Mortarium 



As a result of Governor Newson’s order, local municipalities 
throughout the California have enacted “eviction moratoriums and 
temporary rent relief measures” for commercial tenants 

The 
Bay 
Area

The San Francisco Bay Area



“Residential only” eviction ban at County level

The following cities in Alameda County have enacted commercial rent 
ordinances related to COVID-19: Alameda; Albany; Berkeley; Emeryville; 
Hayward; Newark; Oakland; San Leandro; and Union City. Alameda County 
moratorium is residential specific only. 

The 
Bay 
Area

Alameda

Alameda County

Commercial CTEMS

Ordinance No. O-2020-40

Unincorporated parts of 

Alameda County

Expires September 30, 2021



Is a complete defense to a UD for nonpayment of rent if the failure to pay rent 
during the local emergency was the result of a substantial decrease in income 
caused by COVID-19.

Applies to small businesses having 100 of fewer employees, and average 
annual gross receipts of 15 million dollars

The 
Bay 
Area

Alameda

Oakland

City of Oakland



1)

2)

3)

The definition of an “eligible COVID 19 impacted commercial tenant” 
is very broad - a business that operates primarily in California, and 
that meets one of the following criteria:

Has experienced a decline of 20% or more of average monthly revenue over the two most 

recent calendar months when compared to its average monthly revenue for the two 

calendar months before the state or local shelter-in-place orders took effect or its average 

monthly revenue for the same calendar months in 2019, or 

Was prevented from opening or required to delay opening due to the state of emergency, 

or 

Has suffered a decline of 15% or more in capacity due to compliance with an official order 

or guideline for preventing the spread of COVID-19. 



Commercial small business and nonprofit moratorium in 
effect through September 30, 2021 (As of June 22, 2021)

The 
Bay 
Area

Alameda

Oakland

Contra 
Costa

Contra Costa County

Notice to Landlord: Tenant must notify the 

owner in writing before the rent is due, or within a 

reasonable period of time afterwards not to 

exceed 14 days

Late Fees: Through September 30, 2021, an 

owner may not charge or collect a late fee

Grace Period: All past due rent due no later than 

November 30, 2021

Carve Out: Does not relieve a tenant of their 

obligation to pay rent or owner’s to recover rent, 

and does not prevent tenants who are able to pay 

all/some rent due from paying timely

Remedies For Violation: Tenant may institute a 

civil proceeding for injunctive relief, money 

damages of not more than three times actual 

damages 



As of December 21, 2020  - San Francisco completely 
changed its Moratorium, effective until September 30, 2021

The 
Bay 
Area

Alameda

Oakland

Contra 
Costa

San 
Francisco

City of San Francisco

• Office tenants are 

no longer protected 

unless it is a 

nonprofit office

• The qualifying 

commercial tenants 

afforded protection 

are broken down in 

4 tiers. 

• Applies to tenants 

that had combined 

worldwide 2019 

gross receipts of 

$25 million or less

The 4 Tiers

• Tier 1: Tenants with 10 full-time

employees or fewer, as of

November 1, 2020. Have up to two

years to repay the deferred rent.

Have a right to terminate their

leases by giving their landlord 30-

days’ notice and paying any rent

due through the effective date of

termination.

• Tier 2: Tenants with 10-24 full-time

employees, as of November 1,

2020. Have up to 18 months to

repay the deferred rent.

• Tier 3: Tenants with 25-49 full-time

employees, as of November 1,

2020. Have up to 12 months to

repay the deferred rent.

• Tier 4: Tenants with 50 or more full-

time employees, as of November 1,

2020. Must repay the deferred rent

when the Moratorium Period

expires.



Baseline Protection 

Where a City in the County doesn’t have a CTEM or where a City 
does, this is the floor.  As always, check both the County and City 
CTEM for any at-issue lease.

The 
Bay 
Area

Alameda

Oakland

Contra 
Costa

Santa 
Clara

San 
Mateo

Los Angeles County

Los 
Angeles

Who Qualifies: Prohibits evictions for nonpayment of rent due to

financial impacts related to the COVID-19 pandemic. Commercial

Tenant is defined broadly but multinational companies are excluded,

and those with over 100 employees, or tenants of the County.

Notice to Landlord: Tenant must notify the owner within 7 days of rent

being due, unless extenuating circumstances exist. Those with 9

employees or less may self-certify inability to pay rent, either orally or in

writing. Those with 10 - 100 employees need to provide written

documentation that demonstrates inability to pay rent due to financial

hardship related to COVID-19 to their landlord.

Late Fees: Owner may not charge or collect a late fee for unpaid rent

due from a tenant who demonstrated loss of income or out-of-pocket

medical expenses as required.

Grace Period: Tenants with 9 or fewer employees will have up to 12

months following the end of the Moratorium to repay any past due

payments. Tenants with 10 - 100 employees will have up to 6 months

following the end of the Moratorium to pay back any past due rent in

equal payments, unless prior arrangements have been made with the

landlord.



If a City or County has a commercial eviction moratorium, and a Landlord evicts, or files an unlawful detainer if
prohibited, then if the Tenant is afforded protections under the ordinance and has followed the procedural steps
required to be afforded protection, then that ordinance is the tenant’s strongest defense to an eviction action.

However, even if a City or County Eviction Moratorium doesn’t apply, a Tenant can still raise defenses related to the
terms of the Lease themselves – usually use, abatement, or force majeure – and/or raise common law or statutory
defenses such as force majeure, impracticability, and impossibility.

Use, Abatement, and/or Force Majeure Provisions - The Lease itself can provide a defense to a UD action by its express terms –
most commonly, that rent is abated in a certain situation, such as if the Tenant is unable to use or occupy the Premises.  Factual 
issues are then addressed as to whether the tenant was actually unable to use the Premises or simply chose not to and whether, 
even if a shelter in place order existed, to what extent, if at all, was the tenant truly prohibited from using the Premises – this ties 
into force majeure issues discussed later.  The Lease could also contain a force majeure provision which could allow a defense 
to eviction and payment of rent during Covid-19, shutdowns related to same, and shelter in place orders.

Force Majeure: “A contractual provision allocating the risk if performance becomes impossible or impracticable as a result of 
an event or effect that the parties could not have anticipated or controlled.”

Impracticability: “An excuse for a party’s nonperformance because of some unforeseeable and uncontrollable 
circumstance.”

Impossibility-of-Performance Doctrine: “The principle that a party may be released from a contract on the ground that 
uncontrollable circumstances have rendered performance impossible.”

Defenses of Tenants to Eviction Actions

The Eviction 

Moratorium

Use, 

Abatement, 

Force Majeure 

Lease  

Provisions

Force Majeure,

Impracticability, 

Impossibility 



This does not mean 
landlords are without 

recourse

First, do not serve a 
3-Day Notice in Bay

Area counties

Breach of lease 
lawsuit 

Lease specific, 
remedies may exist

Obtain pre-judgment 
collection/ 
attachment 
remedies

Many factors come 
into play  such as:

Amount at-issue Tenant’s viability

The remaining term 
of the Lease

The terms of the 
lease itself

Explore these 
options with counsel

What Can A Landlord Do?



Work Out and Resolving Disputes Outside of Court

Defaulted Leases



The End
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Status of Commercial Evictions 



Factors to consider:

 The sources of the applicable moratorium;

 The effective date and length of the moratorium;

 Whether the moratorium affects residential tenants or commercial tenants, or

both.



Sources of Eviction Moratoria 

❑ Executive Orders

State issued gubernatorial Executive Orders (“EOs”);

Federal EO dated August 8, 2020 and CDC Order.

❑ Legislation

National eviction moratorium (CARES Act);

Tenant Safe Harbor Act (New York), House Bill 4213 (Oregon), etc.

❑ Judicial Administrative Orders

Suspension, limitation, resumption, regulation, issuance.

❑ Orders of Other Governmental Entities (Federal, State and local housing

agencies).



Recent commercial eviction cases

 State and local moratoria

 New York

 Other states

 Federal moratorium



New York State Commercial Eviction Moratoria

❖ The Covid-19 Emergency Protect Our Small Businesses Act of 2021:

 This Act provides a mechanism for eviction protection for small businesses of under 50

employees that demonstrate a financial hardship, while also extending foreclosure

protections to small businesses who have 10 or less units. These protections are extended

until August 31, 2021.

 No commercial tenant shall be removed from the possession prior to August 31, 2021,

except by an eviction proceeding (i.e. no common law ejectments).



New York State Commercial Eviction Moratoria 
(continued) 

❖ Pending eviction proceedings: Any eviction proceeding pending on the effective date of this act,
including eviction proceedings filed on or before March 7, 2020, or commenced within thirty days of
the effective date of this act shall be stayed for at least sixty days, or to such later date that the chief
administrative judge shall determine is necessary to ensure that courts are prepared to conduct
proceedings in compliance with this act and to give tenants an opportunity to submit the hardship
declaration pursuant to this act.

❖ Pre-eviction notices: A landlord shall include a "Hardship Declaration" with every written notice
required by the commercial lease or tenancy agreement, law or rule to be provided prior to the
commencement of an eviction proceeding, and with every notice of petition or summons and
complaint served on a tenant.

▪ Such notice shall also include a mailing address, telephone number and active email address the tenant can
use to contact the landlord and return the hardship declaration. (See the attached Notice to Commercial
Tenant as well as the Hardship Declaration).

▪ The court in each case shall promptly issue an order directing such stay and promptly mail the respondent a
copy of the hardship declaration in English, and, to the extent practicable, the language in which the
commercial lease or tenancy agreement was written or negotiated, if other than English.



New York State Commercial Eviction Moratoria 
(continued) 

❖ Prohibition on initiation of eviction proceeding: If there is no pending eviction proceeding
and a tenant provides a hardship declaration to the landlord or an agent of the landlord, there
shall be no initiation of an eviction proceeding against the tenant until at least August 31,
2021, and in such event any specific time limit for the commencement of an eviction
proceeding shall be tolled until then.

❖ Required affidavit: No court shall accept for filing any petition or other filing to commence
an eviction proceeding unless the petitioner or plaintiff or an agent of the petitioner or plaintiff
files an affidavit of service, under penalty of perjury, demonstrating the manner in which the
petitioner or plaintiff or the petitioner's or plaintiff’s agent served a copy of the hardship
declaration in English and the language and an affidavit under penalty of perjury:

a) Attesting that at the time of filing, neither the petitioner or plaintiff nor any agent of the petitioner or plaintiff has
received a hardship declaration from the respondent, or

b) Attesting that the respondent or defendant has returned a hardship declaration, but the respondent or defendant is
persistently and unreasonably engaging in behavior that substantially infringes on the use and enjoyment of other
tenants or occupants or causes a substantial safety hazard to others, with a specific description of the behavior
alleged.



New York State Commercial Eviction Moratoria 
(continued) 

❖ Pending proceedings: In any eviction proceeding in which an eviction warrant or judgment of
possession or ejectment has not been issued, including eviction proceedings filed on or before March
7, 2020, if the tenant provides a hardship declaration to the petitioner or plaintiff, the court, or an
agent of the petitioner or plaintiff or the court, the eviction proceeding shall be stayed until at least
May 1, 17 2021.

 If such hardship declaration is provided to the petitioner or plaintiff or agent, such petitioner or plaintiff or
agent shall promptly file it with the court, advising the court in writing the index number of all relevant cases.

❖ Post warrant of eviction:

 (i) In any eviction proceeding in which an eviction warrant or judgment of possession or ejectment has been
issued prior to the effective date of this act, but has not yet been executed as of the effective date of this act,
including eviction proceedings filed on or before March 7, 2020, the court shall stay the execution of the
warrant or judgment at least until the court has held a status conference with the parties.

 (ii) In any eviction proceeding, if the tenant provides a hardship declaration to the petitioner or plaintiff, the
court, or an agent of the petitioner or plaintiff or the court, prior to the execution of the warrant or judgment,
the execution shall be stayed until at least August 31, 2021.



Federal Eviction Moratoria – Residential only (continued)

❖ CARES Act (Legislation):

 Until July 25, 2020, the landlords of “covered dwellings” across the United States

were barred from filing non-payment evictions. During this period, these landlords

could not file new eviction actions for nonpayment of rent, nor can they charge late

fees, penalties, or other charges related to nonpayment of rent.

 The landlord of a residential property that rents the property to a participant of a

“federally assisted housing program” or has a “federally backed mortgage loan” (i.e.

landlord of a “covered dwelling(s)”) were barred from filing a non-payment action

until at least after July 25, 2020.

 Moreover, landlords of “covered dwellings” are required to provide tenants a 30-day

notice to vacate for non-payment of rent.

Post Legislation federal Executive Order



Federal Eviction Moratoria – Residential only (continued)

❖ The US Department of Housing and Urban Development (HUD) - (Governmental

Order):

▪ HUD has authorized a 60-day moratorium (effective March 18, 2020) on all evictions of tenants living in

properties secured with single-family mortgages insured by the Federal Housing Administration (FHA)

(see HUD Mortgagee Letter 2020-04). This moratorium was extended through July 31, 2021 (see HUD

Mortgagee Letter 2021-15).

❖ The Federal Housing Finance Agency (FHFA) - (Governmental Order):

▪ FHFA has ordered a 60-day moratorium (effective March 18, 2020) on all evictions of tenants living in single-family

properties that have been acquired by Fannie Mae or Freddie Mac through foreclosure or deed-in-lieu of

foreclosure transactions. This moratorium was extended until at least July 31, 2021.

https://1.next.westlaw.com/Document/I03f4da71eee311e28578f7ccc38dcbee/View/FullText.html?originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)
https://1.next.westlaw.com/Document/I03f4da73eee311e28578f7ccc38dcbee/View/FullText.html?originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)
https://1.next.westlaw.com/Document/Ibb09e947ef0511e28578f7ccc38dcbee/View/FullText.html?originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)
https://1.next.westlaw.com/Document/Id4cf1923f3ad11e28578f7ccc38dcbee/View/FullText.html?originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)
https://www.fhfa.gov/Media/PublicAffairs/Pages/FHFA-Extends-COVID-19-Foreclosure-and-REO-Eviction-Moratoriums.aspx


Federal Moratoria – Residential only (continued)

❖ The Centers for Disease Control and Prevention (CDC) and the Department of

Human Services (HHS) - (Governmental Order):

▪ CDC and HHS ordered a temporary ban on residential evictions through December 31, 2020. This

moratorium was extended through March 31, 2021 by the CDC as requested by President Biden and then

extended again by further order through July 31, 2021. The federal moratorium (among other things):

▪ applies to tenants who have lost work during the pandemic and have no other good housing options;

▪ allows evictions for reasons other than nonpayment of rent; and

▪ imposes criminal penalties on landlords that violate the ban.



Sources: 

• West Law, COVID-19: Commercial and Residential Tenant Eviction Moratoriums Select State and Local Laws Tracker (US),
https://1.next.westlaw.com/Document/I50fd3ae86ac711eaadfea82903531a62/View/FullText.html?transitionType=Default&c
ontextData=(sc.Default)&firstPage=true&CobaltRefresh=43501 (last visited Aug. 30, 2020);

• American Bar Association, Anthony F. DellaPell, Constitutional Implications of COVID-19 and Its Impact on Property
Rights and Personal Liberties, https://www.americanbar.org/groups/litigation/committees/real-estate-condemnation-
trust/articles/2020/covid-19-constitutional-impact-property-rights-personal-liberties/ (last visited Aug. 30, 2020);

• Robert H. Thomas, Evaluating Emergency Takings: Flattening the Economic Curve,
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3593789 (last visited Aug. 30, 2020);

• American Bar Association, Ali Degan, Does New York Care More than the CARES Act?,
https://www.americanbar.org/groups/litigation/committees/real-estate-condemnation-trust/articles/2020/evictions-in-new-
york-after-covid-19/ (last visited Aug. 30, 2020);

• American Bar Association, Ali Degan, A “Facial Challenge”: New York Residential Landlords’ First Constitutional
Complaint against COVID-19 Laws, https://www.americanbar.org/groups/litigation/committees/real-estate-condemnation-
trust/articles/2020/new-york-residential-landlords-constitution-covid-19-laws/ (last visited Aug. 30, 2020);

• American Bar Association, Ali Degan, American Bar Association, Ali Dehghan, A “Facial Challenge”: New York
Residential Landlords’ First Constitutional Complaint against COVID-19 Laws,
https://www.americanbar.org/groups/litigation/committees/real-estate-condemnation-trust/articles/2020/new-york-
residential-landlords-constitution-covid-19-laws/ (last visited Aug. 30, 2020);



COVID-19 AND THE 
COMMERCIAL LANDLORD



ABOUT ME
J o s h u a  W u r t z e l

• Commercial litigator with Manhattan litigation boutique Schlam
Stone & Dolan LLP

• Former associate at Weil Gotshal & Manges LLP

• Schlam Stone runs the Commercial Division Blog

• Focus on aggressive representation in most cost-efficient way

• Published recent article in New York Law Journal about how
frustration-of-purpose doctrine doesn’t excuse commercial
tenants of their rent obligations during the pandemic

• Published recent article in New York Law Journal about how
landlords can deal with nonpaying commercial tenants

• Published recent article in NYSBA’s NYLitigator about how
commercial tenants can deal with their landlords

2

https://www.schlamstone.com/attorney/joshua-wurtzel/
https://www.schlamstone.com/
https://www.schlamstone.com/commercial/
https://www.law.com/newyorklawjournal/2020/12/23/covid-19-and-the-commercial-landlord/
https://nysba.org/coronavirus-and-the-commercial-tenant-a-guide-to-dealing-with-your-landlord-during-the-covid-19-pandemic/


COVID 19’S 
IMPACT ON 

COMMERCIAL 
LANDLORDS 

AND TENANTS

3



WORK-FROM-HOME 
CULTURE

• Cuomo shutdown orders caused many office

workers to work from home

• Many office workers continue to work from

home, and companies look to downsize office

space

• The Zoom revolution

• Is the modern office place as we know it gone

forever?

4

https://www.newyorker.com/magazine/2021/02/01/has-the-pandemic-transformed-the-office-forever


THE FALL OF RETAIL

• In NY, Cuomo shutdown orders temporarily closed

many retail businesses, which were already

suffering because of increasing preference for

online shopping

• Other customer-facing business also temporarily

shut (e.g., restaurants, gyms, movie theaters, art

galleries)

• Retail and other customer-facing businesses

continue to suffer from decreased foot traffic

5



A LANDLORD’S
TOOLBOX

6



• Read the lease. Read the lease. Read the

lease.

• Late charges.

• Default penalties.

• Terminate the lease and charge the tenant

holdover use and occupancy.

• Sue the tenant.

• Sue the guarantor.

• Eviction, ejectment, and self help.

• Make a deal!!!

7



THE 
LANDLORD’S
OBSTACLES

8



FORCE 
MAJEURE

9



MOST FORCE-MAJEURE 
CLAUSES DO NOT 

HELP TENANTS

• Most exclude payment of rent from their reach.

• Interpreted narrowly.

• Only if clause “specifically includes the event

that actually prevents a party’s performance

will that party be excused.” Kel Kim Corp. v.

Cent. Mkts., Inc., 70 N.Y.2d 900, 902–03 (1987).

10



BEWARE OF THE 
“CASUALTY” CLAUSE

• 188 Ave. A Take Out Food Corp. v. Lucky Jab Realty
Corp., 2020 N.Y. Misc. LEXIS 10889, at *9 (Sup. Ct. N.Y.
Cty. Dec. 21, 2020) (“plaintiffs have established that they
are likely to succeed on their claim that the COVID-19
epidemic, and the consequent state-mandated
suspension of indoor dining at restaurants, constituted
a sudden, unexpected, unfortunate set of circumstances
and, hence, a "casualty" within the meaning of the
lease that rendered the premises unusable for a period
of time, and thus relieved the tenant of its obligation to
pay rent”).

11



BUT RECENT APPELLATE 
PRECEDENT HAS REJECTED THIS

• Gap, Inc. v. 170 Broadway Retail Owner, 

2021 N.Y. App. Div. LEXIS 4207, at *2–3 (1st 

Dep’t June 29, 2021) (“casualty” in lease 

refers to “singular incidents causing 

physical damage to the premises” and 

“does not contemplate loss of use due to a 

pandemic or resulting government 

lockdown”).

12



PARTIAL ABATEMENT

• Court will ask whether tenant could use

premises for any purpose

• In re Hitz Rest. Grp., 616 B.R. 374, 379

(Bankr. N.D. Ill. 2020): restaurant tenant

required to pay 25% of rent when it could

still use 25% of space

13



COMMON-LAW
DEFENSES

14



IMPOSSIBILITY

• Excuses performance when “‘destruction of the subject
matter of the contract or the means of performance’”
by an “‘unanticipated event that could not have been
foreseen or guarded against in the contract’” makes
performance “‘objectively impossible.’” Reed Found.,
Inc. v. Franklin D. Roosevelt Four Freedoms Park, LLC,
108 A.D.3d 1, 7 (1st Dep’t 2013) (citation omitted).

• Doesn’t work, because “financial disadvantage” is “not
a basis for reliance upon the impossibility of
performance doctrine.” Gen. Elec. Co. v. Metals Res. Grp.
Ltd., 293 A.D.2d 417, 418 (1st Dep’t 2002).

15



FRUSTRATION OF PURPOSE

• Excuses performance when frustrated purpose 

is “‘so completely the basis of the contract that, 

as both parties understood, without it, the 

transaction would have made little sense.’” 

Jack Kelly Partners LLC v. Zegelstein, 140 A.D.3d 

79, 85 (1st Dep’t 2016) (citation omitted).

• Has legs conceptually, but most courts have 

rejected it when premises not completely 

unusable.

16



DEVELOPING CASE LAW
• Hugo Boss Retail, Inc. v. A/R Retail, LLC, 2021 N.Y. Misc. 

LEXIS 2580 (Sup. Ct. N.Y. Cty. May 19, 2021)

• 1140 Broadway LLC v. Bold Food LLC, 2020 NYLJ LEXIS 1810, 
*4 (Sup. Ct. N.Y. Cty. Dec. 16, 2020) (frustration of purpose 
doctrine based on COVID-19 pandemic not a defense to 
landlord’s claim for unpaid rent when “lease was for office 
space”)

• 35 E. 75th St. Corp. v. Christian Louboutin L.L.C., 2020 N.Y. 
Misc. LEXIS 10423, at *5 (Sup. Ct. N.Y. Cty. Dec. 9, 2020) 
(frustration of purpose doctrine based on COVID-19 
pandemic not a defense to landlord’s claim for unpaid rent 
when tenant operated a retail store, because “unforeseen 
economic forces, even the horrendous effects of a deadly 
virus, do not automatically permit the Court to simply rip up 
a contract signed between two sophisticated parties”)

17



DEVELOPING CASE LAW (CONT.)
• Dr. Smood N.Y. LLC v. Orchard Hous., LLC, 2020 N.Y. Misc. LEXIS 10087, at *6 

(Sup. Ct. N.Y. Cty. Nov. 2, 2020) (New York shutdown orders did not excuse 

café’s obligation to pay rent under frustration of purpose doctrine, since 

“‘partial frustration such as a diminution in business, where a tenant could 

continue to use the premises for an intended purpose, is insufficient to 

establish the defense as a matter of law,’” and café “remain[ed] open for 

both counter service and pickup of orders submitted online”) (citation 

omitted)

• But see Gap, Inc. v. 170 Broadway Retail Owner, LLC, 2020 N.Y. Misc. LEXIS 

9794, at *6–7 (Sup. Ct. N.Y. Cty. Oct. 30, 2020) (retail tenant stated claims 

against landlord based on impossibility and frustration of purpose arising 

out of pandemic and shutdown orders when tenant alleged that its 

performance was made “objectively impossible, by an unanticipated event 

that could not have been foreseen or guarded against in the Lease, a 

credible description of the current worldwide pandemic, shutting down 

New York City ‘brick and mortar’ retail stores”) 

18



APPELLATE CASE LAW
• Gap, Inc. v. 170 Broadway Retail Owner, 2021 N.Y. App. Div.

LEXIS 4207, at *3 (1st Dep’t June 29, 2021) (frustration of

purpose and impossibility did not apply “as a matter of law

where, as here, the tenant was not ‘completely deprived of

the benefit of its bargain’”) (citation omitted).

• 558 Seventh Ave. Corp. v. Times Square Photo, 2021 N.Y.

App. Div. LEXIS 3366, at *2 (1st Dep’t May 20, 2021)

(“although the pandemic has been disruptive for many

businesses, the purpose of the lease in this case was not

frustrated, and defendants' performance was not rendered

impossible, by its reduced revenues”)
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THE LEASE CAN STILL SAVE YOU!
• Victoria’s Secret Stores, LLC v. Herald Square Owner LLC, 

2021 N.Y. Misc. LEXIS 26, at *1 (Sup. Ct. N.Y. Cty. Jan. 7, 2021) 

(tenant is not “forgiven from its performance by virtue of a 

state law” when lease “allocate[d] the risk of tenant not 

being able to operate its business”)

• Backal Hosp. Grp. LLC v. 627 W. 42nd Retail LLC, 2020 N.Y. 

Misc. LEXIS 4050, at *11–13 (Sup. Ct. N.Y. Cty. Aug. 3, 2020) 

(rejecting impossibility defense when lease “contemplated a 

scenario in which performance of the lease terms by 

plaintiffs might become prohibited by a governmental order, 

and agreed that, if such a situation arose, they would reach 

an agreement regarding the collection of rent at the 

conclusion of the governmental restriction”) 
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LET’S (TRY TO) 
MAKE A DEAL
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WHEN PEACE
TALKS BREAK

DOWN
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CHARGE, CHARGE, CHARGE 
THE TENANT

• While residential landlords may not demand or collect a “payment, fee
or charge for late payment of rent” during a specified period
throughout the pandemic, this restriction does not apply to
commercial landlords.

• Late fees

• Interest

• Always compounded!

• Repayment of prior concessions

• Acceleration of deferrals

• Read the lease!!!
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https://www.governor.ny.gov/news/no-20228-continuing-temporary-suspension-and-modification-laws-relating-disaster-emergency


TERMINATE THE LEASE AND MAKE 
THE TENANT A HOLDOVER

• Confirm lease does not impose a duty to mitigate or limit tenant 

damages if lease terminated early

• Follow the lease to a T

• Get lender consent, if necessary

• Tenant then must choose between vacating but remaining liable for 

space it is not using or remaining in space and being liable for 

holdover use and occupancy at (usually) 150% or 200%

• Forces the tenant to come to the table

• No statutory of common-law duty to mitigate for commercial 

landlords, but keep eye on pending bill that would impose one
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https://www.nysenate.gov/legislation/bills/2019/a8482


SUE THE TENANT

• Don’t be afraid to sue—this is often necessary for 

negotiations!

• Fee shifting

• Keep an eye on pending bill to suspend rent payments 

for small-business commercial tenants for 90 days
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https://www.nysenate.gov/legislation/bills/2019/s8125


SUE THE GUARANTOR
• Different types of guaranties

• Absolute and unconditional and uncapped
• Absolute and unconditioned but capped
• Good-guy guaranties

• Which obligations under the lease are covered (e.g., all
rent or only fixed rent and recurring additional rent)?

• What are the conditions to release of the guarantor
(e.g., how much advance notice of surrender, whether
restoration of the premises is required, and whether
free rent must be repaid)?

• The devil is in the details of the guaranty and the ability of the

guarantor to pay

• NYC Admin. Code 22-1005: eliminates liability for individual

guarantors of certain tenants affected by shutdown orders from

March 7, 2020 through June 30, 2021

• Recently upheld against constitutional challenges. See
Melendez v. City of N.Y., 2020 U.S. Dist. LEXIS 222774, (S.D.N.Y.
Nov. 25, 2020)
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REMOVE THE TENANT

• Eviction

• Ejectment action

• Self help

• Some caselaw allows it when done peaceably, but

incredibly risky for landlord and we never advise

landlords to use this
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PRACTICAL 
ADVICE
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• Review lease carefully.

• Engage sophisticated counsel early on.

• Negotiate, but be ready to sue.

• Be aggressive, but know what you can and

can’t get.

• Keep an eye on changes in the law.
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CONTACT ME
J o s h u a  W u r t z e l

S c h l a m  S t o n e  &  D o l a n  L L P
2 6  B r o a d w a y

N e w  Yo r k ,  N e w  Yo r k  1 0 0 0 4  
O f f i c e :  ( 2 1 2 )  3 4 4 - 5 4 0 0

C e l l :  ( 5 1 6 )  5 2 8 - 9 9 4 4
E - M a i l :  j w u r t z e l @ s c h l a m s t o n e . c o m
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