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WHY USE A LETTER OF INTENT

➢ Creating a meeting of the minds

• A Letter of Intent or term sheet allows the parties to confirm there is a meeting of the minds on key 

business terms before investing the time and expense of negotiating lease documents

• A well-crafted and well thought out Letter of Intent should permit the attorneys to prepare a lease in a 

more efficient manner and it should cut down on extensive negotiation

• Important to underscore non-binding nature of Letter of Intent (binding provisions to be expressly 

stated)



WHY USE A LETTER OF INTENT

➢ Allows a tenant to compare deals from various landlords side by side, allowing financial analysis and 
other key Letter of Intent terms (sublease rights, signage, use clauses, etc.)

➢ Institutional Landlords – triggers internal financial modeling; offer is required before outside counsel 
is authorized to begin preparing the lease

➢ Uniformity

• Some large tenants with many locations (e.g. a retail tenant) want uniformity of deals among locations 

throughout the country.  Using a consistent Letter of Intent allows tenants to conform multiple deals with 

different brokers and different landlords, using a uniform format

• Some landlords use consistent Letters of Intent for the same ease of review and legal department 

approval



WHY USE A LETTER OF INTENT

➢ Highlighting Key Issues 

• Letters of Intent can also highlight basis for agreement on key “non-standard” terms

• Non-standard build-out of space

• Non-standard HVAC requirements

• Exceptions to restrictions on assignment, unique or specific permitted use clauses (life science, co-

working)

➢ State binding terms

• Test fit and space plan reimbursement

• Agreement to take space of market/exclusivity

• Common to have binding provisions in Purchase and Sale letters of intent



WHY USE A LETTER OF INTENT

➢ General vs detailed Letters of Intent

• Depending on market conditions (who has negotiating leverage). 

➢ Signed or unsigned?

➢ Broker Disclosures

• The Letter of Intent has become a convenient place for brokers to make disclosures and disclaimers.



BEFORE GETTING TO THE LETTER OF INTENT

➢ Leading up to an agreed Letter of Intent, the following typically occur:

• Property tours (initial, key executives, due diligence, and IT team)

Note: pandemic procedures and registration

• Architectural review and space/fit plans

Note: COVID-19 impact on Letters of Intent

• Pricing of proposed Tenant Improvements. The negotiation of who does what Tenant Improvements and 

code work follows pricing of plans. Landlord’s Work vs Tenant’s Costs.

• Financial analysis of what the deal costs based on preliminary terms including pricing.



BEFORE GETTING TO THE LETTER OF INTENT

• Understanding a building’s “load” factor and operating expense history

• LEED, energy efficiency, lighting and ADA access review, plus other due diligence information gathering 

(hazmats, restrictive covenants)

• Vetting of legal counsel conflicts

• Senior management conditional approval of potential lease and capital requirements

• “Buy in” by staff, employees, CEO, CFO, and appropriate collaborative team members



BINDING VS. NON-BINDING

General rule:  Terms of a Letter of Intent are non-binding

Meaning:

• no intent to create a contract

• no implied covenant to negotiate on terms

• right of landlord to obtain other offers

• ability of either party to terminate negotiations at any time

Non-Binding vs Good Faith



SAMPLE LANGUAGE

Sample Language of Letter of Intent: Non Binding

This letter/proposal is intended solely as a preliminary expression of general intentions and is to be used for 

discussion purposes only. The parties intent that neither shall have any contractual obligations to the other with 

respect to the matters referred herein unless and until a definitive agreement has been fully executed and 

delivered by the parties. The parties agree that this letter/proposal is not intended to create any agreement or 

obligation by either party to negotiate a definitive lease/purchase and sale agreement and imposes no duty 

whatsoever on either party to continue negotiations, including without limitation any obligation to negotiate in 

good faith or in any way other than at arm’s length. Prior to delivery of a definitive executed agreement, and 

without any liability to the other party, either party may (1) propose different terms from those summarized 

herein, (2) enter into negotiations with other parties and/or (3) unilaterally terminate all negotiations with the 

other party hereto.



BINDING VS. NON-BINDING

➢ See Copeland v. Baskin Robbins USA 96 Cal.App 4th 1251 (2011)

“We hold a contract to negotiate an agreement is distinguishable from a so-called ‘agreement to agree’ and can 

be formed and breached just like any other contract.”

We believe there are sound public policy reasons for protecting parties to a business negotiation from bad faith 

practices by their negotiating partners…The parties should have some assurance “their investments in time and 

money and effort will not be wiped out by the other party’s footdragging or change of heart or taking 

advantage of a vulnerable position created by the negotiation.”

Note: Damages are limited to “reliance damages.”



BINDING VS. NON-BINDING

FACTS OF CASE

After months of negotiations, Baskin Robbins sent a letter to a counter party stating detailed but incomplete 

terms of a facility/equipment sale and a product supply agreement.

No dispute that the letter was not a binding contract because it lacked essential terms.

Baskin Robbins terminated negotiations and then entered in a similar agreement with another party.

Counter party sued alleging the Baskin Robbins letter was a contract to negotiate terms which was breached 

when Baskin Robbins refused to continue to negotiate in good faith.



BINDING VS. NON-BINDING

WHAT NOT TO DRAFT

See First National Mortgage Co. v. Federal Realty Inv. Trust (Federal 9th Circuit Court of Appeal, California, 2011)

“The above terms are hereby accepted by the parties subject only to approval of the terms and conditions of a 

formal agreement.”

FACTS: Parties entered into a document entitled “Final Proposal.” The document did not contain the defendant’s 

standard “non-binding” language which it had inserted in prior drafts.



BINDING VS. NON-BINDING

But see GMH Associates vs. The Prudential Realty Group
2000 PA Super 59 (2000)

Appellant’s contention that the Letter of Intent in this case created a binding promise to negotiate a formal lease 

must fail. There is no cause of action to enforce a contract absent a mutual manifestation of assent to be bound. 

[Citations omitted]. The Letter of Intent in this case does not disclose any agreement, not even an agreement to 

negotiate.

FACTS: Sale of a $109 million office building in Montgomery County, PA. Successive letters and counter 

proposals all of which incorporated by reference an initial letter of intent that stated “in no event shall this letter 

be construed as an enforceable contract…and each party accepts the risk that no such contract will be executed.”



IMPACT OF COVID-19 ON LETTERS OF INTENT

General Statement:

➢ COVID-19 has impacted lease negotiations by:

• creating delays in obtaining necessary government approvals for build-out of space, construction, and 

issuing certificates of occupancy

• interruption of operations and ability to conduct business—leading to issues of “negotiated” rent 

abatement

• building safety and compliance with health orders (“healthy building”); including “heightened cleaning”

• protocols for reporting incidents of infections

➢ High rise vs. suburban

➢ Single tenants vs. multi-tenants



HOW TO ADDRESS COVID-19 ISSUES ON LOI

➢ “Rolling Commencement Date” – as applied to rent

➢ Delays in build-out

➢ Operating Expense Issues



HOW TO ADDRESS COVID-19 ISSUES ON LOI

➢ Sample Language

Commencement Date:  the later of (i)  ________________, 2021 (the “Target Commencement Date”), (ii) the date of 

Substantial Completion of construction of the Tenant Improvements in the Premises, and (iii) the date that any 

governmentally enacted orders and proclamations allow full access to and occupancy of the Premises for the 

Permitted Use without restrictions for level of occupancy or category of employees permitted access, and in all 

cases provided the Building has no current incident of pandemic-related outbreak requiring reduced or limited 

access to the Building and the [Premises] [floor on which the Premises is located]. 



HOW TO ADDRESS COVID-19 ISSUES ON LOI

➢ Other Issues to Consider

• Impact of force majeure delays on construction – very important for Tenant-controlled build out

• Address Landlord protocols for access to Building, including Tenant contractor and vendor access

➢ Add general statement in LOI:

The Lease will incorporate [commercially reasonable] [industry accepted] [other standard] protocols for air 

circulation (HVAC), cleaning specifications, Landlord vendor certifications, and visitor and employee access 

protocols to implement “healthy building” standards that reduce the spread of infections deemed by public 

authorities to be a public health emergency, including, without limitation, COVID-19.  

[attach specific guidelines, if applicable] 



TERMS TO INCLUDE IN THE LETTER OF INTENT

THE BASICS

• Name of Landlord; Name of Tenant

• Term (including Target Commencement Date), 

renewal and termination options, rights of first offer 

and expansion/contraction options

• Rent and Escalations; base year/full service or 

net/industrial gross

• Security Deposit and Guaranty

• Uses/exclusives and restrictions on use

• Conditions of premises upon delivery, including 

build-out obligations and improvement allowance.

• Assignment/transfers

• Brokers

• Non-binding language



TERMS TO INCLUDE IN THE LETTER OF INTENT

THE EXTRAS

• Remeasurement of RSF

• Operating Expense/Tax Carve-outs and caps

• Operating Expenses, including audit rights

• Square Footage of premises, BOMA measurement 

standard

• Security Deposit and Burn Downs

• Assignment/Subletting, specifics including    

permitted transfers

• Surrender condition and removal of improvements

• CC&R/Project restrictions/Control Areas

• Unique use issues

• Disability access 

• Parking and use of specific amenities

• Use of rooftop

• Use of existing FF&E

• Concession package

• Signage

• HVAC and excess utility demands, back-up generator

• Disclosure and Disclaimers

• Offered terms expiration date

Remember: You are using the 
Landlord’s form of lease.



DRAFTING PITFALLS

The Danger of providing estimates in Letters of Intent

• See Thrifty Payless vs. The Americana at Brand 218 Cal.App 4th 1230 (2013)

Case involved a Letter of Intent that contained “estimated” charges for taxes, insurance and common 
area maintenance expenses.

See Manny Fishman article

Estimates of Letters of Intent Can Come Back to Bite 
http://www.buchalter.com/publication/estimates-in-letters-of-intent-can-come-back-to-bite/



DRAFTING PITFALLS

FACTS OF THE CASE

• Letter of Intent contained “estimated” charges

• Landlord’s Vice President of Leasing provided a budget during lease negotiations

• After lease signed, when first bill was generated, charges for CAM including taxes and insurance were 2 

to 3 times higher than estimate

• Lease contained a comprehensive integration clause



DRAFTING PITFALLS

➢ Holding of case

• Statements (i.e. the estimate) are actionable if the two elements of fraud are present:

(i) negligent or intentional misrepresentation; and

(ii) justifiable reliance

➢ Remedial actions

• Estimates need to be supported by good faith

• Any estimate should be stamped or accompanied by a statement

“this [budget] is merely an estimate based on the current knowledge of landlord. The figures herein may 

change significantly based on unknown future events. No reliance should be made based on the figures 

contained herein. Landlord has no duty to update this [budget].”



STRUCTURE OF LOI (DRAFTING PITFALLS)

➢ Incorporation of RFP language

• Often times language is imprecise

➢ Confusing Purposes

• A Letter of Intent is not a marketing tool. Landlord Letters of Intent should omit references to building as 

"first class," and/or ability to use certain common area for events.

➢ Over negotiating the Letter of Intent vs Reliance on “TBD”

➢ Standard Lease Form

• Tenants should be cautious about references to: “per standard form of lease”



BROKER DISCLOSURE AND AGENCY ISSUES

Agency Disclosure:

Commercial brokers are held to the same California BRE standards as residential brokers in disclosing who 

represents which parties to the potential transaction. The principals are to be fully informed as evidenced by 

signatures of authorized parties. Brokers use a form per the following Exhibits.



BROKER DISCLOSURE AND AGENCY ISSUES

LISTING AGENT AGENCY DISCLOSURE AND CONSENT 

With regard to the proposed (lease/sale/sublease) between as (Landlord/Seller/Sublandlord) and as 

(Tenant/Purchaser/Subtenant), XYZ Brokerage Firm, (“Broker”), as the Listing Agent, makes the following 

disclosure: 

(check one) 

[____] Broker exclusively represents the (Landlord/Seller/Sublandlord), and does not act on behalf of 

(Tenant/Purchaser/Subtenant). 

[____] Broker represents both the (Landlord/Seller/Sublandlord) and the (Tenant/Purchaser/Subtenant). 

The undersigned acknowledge and agree with the above disclosure and consent to the agency relationship 

specified. 

[LANDLORD/SELLER/SUBLANDLORD]          XYZ Brokerage Firm

By: _______________________________         By: ________________________________

Title: ______________________________        Title: ______________________________



BROKER DISCLOSURE AND AGENCY ISSUES

SELLING AGENT AGENCY DISCLOSURE AND CONSENT 

With regard to the proposed (lease/sale/sublease) between as (Landlord/Seller/Sublandlord) and as 

(Tenant/Purchaser/Subtenant), XYZ Brokerage Firm(“Broker”), as the Selling Agent, makes the following 

disclosure: 

(check one) 

[____] Broker exclusively represents the (Tenant/Purchaser/Subtenant), and does not act on behalf of 

(Landlord/Seller/Sublandlord). 

[____] Broker exclusively represents the (Landlord/Seller/Sublandlord), and does not act on behalf of 

(Tenant/Purchaser/Subtenant). 

[____] Broker represents bot h t he( Landlord/Seller/Sublandlord) and the (Tenant/Purchaser/Subtenant). 

The undersigned acknowledge and agree with the above disclosure and consent to the agency relationship 

specified. 

[Tenant Name] XYZ Brokerage Firm

By: _______________________________        By: ________________________________

Title: ______________________________        Title: _______________________________



BROKER DISCLOSURE AND AGENCY ISSUES

AGENCY DISCLOSURE AND CONSENT

With regard to the proposed lease between [Landlord Name] as (Landlord) and [Tenant Name] as (Tenant), XYZ 

Brokerage Firm (“Broker”) makes the following disclosure:

Broker represents both the Landlord and the Tenant.

The undersigned acknowledge and agree with the above disclosure and consent to the agency relationship 

specified.

[Tenant Name] [Landlord Name]

By: By:

Title: Title:

Address: Address:

Date: Date:



BROKER DISCLOSURE AND AGENCY ISSUES

Hazardous Materials and Other Property Conditions:

The physical conditions inspections responsibility is typically pushed to the Tenant/Tenant’s Team of experts 

(similar to a Buyer’s burden in a property purchase). The Landlord is required to share information it has on file, 

similar to any seller reports on file, even if performed by parties not employed by Landlord. A sample form of 

disclosure/disclaimer follows.



BROKER DISCLOSURE AND AGENCY ISSUES

NOTICE TO OWNERS, BUYERS AND TENANTS REGARDING ENVIRONMENTAL MATTERS, AMERICANS WITH DISABILITIES ACT AND RELATED LAWS, FLOOD
DISCLOSURE, ZONING/USE DISCLOSURE AND ALQUIST-PRIOLO SPECIAL EARTHQUAKE FAULT ZONING ACT 

ENVIRONMENTAL MATTERS 
It is essential that all parties to real estate transactions be aware of the health, liability and economic impact of environmental factors on real estate. Cushman & 

Wakefield does not conduct investigations or analyses of environmental matters and, accordingly, urges the parties to a real estate transaction to retain qualified 

environmental professionals to determine whether hazardous or toxic wastes or substances (such as asbestos, PCBs and other contaminants or petro-chemical products 

stored in underground tanks) or other undesirable materials or conditions are present at the property and, if so, whether any health danger or other liability exists. Such 

substances may have been used in the construction or operation of buildings or may be present as a result of previous activities at the property. 

Various laws and regulations have been enacted at the federal, state and local levels dealing with the use, storage, handling, removal, transport and disposal of toxic or 

hazardous wastes and substances. Depending upon past, current and proposed uses of the property, it may be prudent to retain an environmental expert to conduct a 

site investigation and/or building inspection. If hazardous or toxic substances exist or are contemplated to be used at the property, special governmental approvals or 

permits may be required. In addition, the cost of removal and disposal of such materials may be substantial. Consequently, legal counsel and technical experts should be 

consulted where these substances are or may be present. 

AMERICANS WITH DISABILITIES ACT 
As an owner or tenant of real property, you may be subject to the Americans with Disabilities Act (the ADA), a Federal law codified at 42 USC Section 12101 et seq. 

Among other requirements of the ADA that could apply to your property, Title III of the ADA requires owners and tenants of "public accommodations" to remove 

barriers to access by disabled persons and provide auxiliary aids and services for hearing, vision or speech impaired persons by January 26, 1992. The regulations under 

Title III of the ADA are codified at 28 CFR Part 36. 

We recommend that you and your attorney review the ADA and the regulations, and, if appropriate, your proposed lease or purchase agreement, to determine if this law 

would apply to you, and the nature of the requirements. These are legal issues. Cushman & Wakefield cannot give you legal advice on these issues. 

Furthermore, all California commercial leases regardless of size executed on or after July 1, 2013 must contain a provision disclosing whether the premises have been 

inspected by a government approved Certified Access Specialist (CASp) and if so, whether the premises have been determined to be in compliance with all applicable 

construction-related disability accessibility standards. The law (California Civil Code §1938) does not require a landlord to conduct a CASp inspection of the property; 

however, it does require that the landlord disclose whether or not an inspection has been completed and if so, whether the property meets the applicable accessibility 

standards. 



BROKER DISCLOSURE AND AGENCY ISSUES

FLOOD DISCLOSURE 
If the premises is located in a Federally Designated Flood Zone, the Tenant’s real and personal property situated on or in the premises is not 

protected by the hazard insurance policy for the property carried by the Landlord. The Tenant is responsible for investigating the Flood Zone 

status of the premises and obtaining insurance to cover the Tenant's property if it so desires. 

ZONING/USE DISCLOSURE 
Prior to executing a lease, the Tenant is responsible for determining that the zoning applicable to the property allows the Tenant to use the 

premises for the Tenant’s intended use, and that all building codes, parking requirements, and other governmental requirements, improvements 

required, and permits necessary have been met or are available to Tenant. Broker has made no representations, except in writing, if any, 

concerning the zoning and allowable use of the premises and any requirements that may be imposed upon the Tenant by any governmental 

agency. If the Tenant's use of the premises requires a Use Permit or other permits from a governmental authority it could take several months to 

obtain same, and Tenant may still be responsible for the payment of rent and other charges whether or not such permits are ultimately 

obtained. 

ALQUIST-PRIOLO SPECIAL EARTHQUAKE FAULT ZONING ACT 
The property may be situated in an Earthquake Fault Zone as designated under the Alquist-Priolo Earthquake Fault Zoning Act, Sections 2621-

2630 inclusive, of the California Public Resources Code; and, as such the construction of development on the property of any structure for 

human occupancy may be subject to the findings of a geologic report prepared by a geologist registered with the State of California, unless 

such report is waived by the city or county under the terms of that Act. No representations on this subject are made by Broker or its agents or 

employees, and the Tenant/Purchaser is advised to make its own inquiry into this situation prior to entering into a lease or sale agreement. 

By your signature below, you acknowledge that you have read and understand this disclosure and have received a copy: 

Received on _________________________, 2016

Signature: ________________________________

Printed Name: _____________________________ 
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