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REAL ESTATE BROKER AGREEMENTS: 
FIDUCIARY DUTIES, REPS AND 

WARRANTIES, INDEMNIFICATION, 
CONFLICTS OF INTEREST

By: Zachary D. Schorr

Schorr Law, A Professional Corporation



1. NECESSARY PROVISIONS

a. Duties/Scope

■ Outline the responsibilities of the broker 

– Make sure they meet your needs

– Explain documents, procedures, and 

disclosures

– Help submit an offer or negotiate

■ Exclusive v. Non-exclusive 

– Contents of a listing agreement, not 

the label of the form used, is 

important for interpretation.  Civil Code 

1639, Howard v. Gitlen & Associates, Inc. v. Ameri

(1989) 208 CA3d 90, 95.

BROKER AGREEMENTS



BROKER AGREEMENTS

(continued...)

– Exclusive right to sell usually for a specified period of

time

■ What if seller changes their mind?

■ What if the period ends but a previously interested

person becomes a buyer?

■ The seller’s agent is entitled to the agreed

compensation if, during the specified period of time,

the property is sold, “no matter who effected the

sale,” or when the seller’s agent receives and

presents to the owner any enforceable offer “from a

ready, able and willing buyer on terms that are

authorized by the listing agreement or accepted by

the owner.” [Bus. & Prof.C. § 10018.15—agreement

may provide for compensation to seller’s agent if

property sold within specified period after

agreement’s termination; Century 21 Butler Realty, Inc. v.

Vasquez (1995) 41 CA4th 888, 891, 49 CR2d 1, 2 (decided under former law)]



BROKER AGREEMENTS

(continued...)

– Seller reserved listing agreement

■ A hybrid

■ Similar to exclusive right to sell listing agreement 

except “compensation is not owed to the seller’s 

agent if the owner sells the property directly and 

not through any broker” Business & Professions Code section 

10018.16

– Open Listing Agreement

■ No exclusive rights or priorities

– All listing agreements strictly construed against the 

brokers

■ Courts strictly construe ambiguities in a listing 

agreement against the broker.  Civil Code section 1654 

(agreements construed against the drafter)

– Illinois Example of Requirements Illinois Administrative Code 

Section 1450.770







BROKER AGREEMENTS

b. Timing

■ The length of the broker agreement is one of the first
things laid out in the contract. During this time, the parties
are contractually obligated to honor the agreement for that
time frame.

■ Typically, anywhere from one month to a year.

■ The listing agreement need not identify a specific date for
termination but can be revocable at will.  Business & Professions

Code section 10176(f), Summers v. Freeman  (1954) 128 CA2d 828, 830-831.

■ If exclusive right to sell or seller reserved it must “contain
a definite, specified date of final and complete
termination.”  Business & Professions Code section 10176(f).

– Non-compliance can be ground for license suspensions or
revocation.  Dale v. Palmer (1951) 106 CA2d 663, 666-668.



BROKER AGREEMENTS

c. Payment

■ Retainer fees:

– Compensate the broker for their time and expense.
This differentiates the serious buyers/sellers from the
ones that aren’t committed.

■ Commission:

– Average in 2019 5.702%

– Usually, the seller will pay all commission costs

■ If the agreement does not specifically state the amount of
compensation, the broker will be deemed entitled to a
“reasonable” commission. [Beazell v. Schrader (1963) 59 C2d 577, 580, 30 CR

534, 536



BROKER AGREEMENTS

■ Mandatory notice in residential listing agreements in California

– “Notice: The amount or rate of real estate commissions is 

not fixed by law. They are set by each broker individually 

and may be negotiable between the seller and broker.”
[Bus. & Prof.C. § 10147.5(a)]

■ Conditions to Payment of Compensation: Three general 

conditions must be satisfied before real estate brokers are 

entitled to compensation from their principals:

– The broker must have a valid real estate license (¶ 2:64 ff., 

2:278);

– There must be a written agreement between broker and 

principal sufficient to satisfy the statute of frauds (¶ 2:281);

– The specific conditions of the broker's contract with the 

principal must have been satisfied (¶ 2:305). Broker Compensation, 

Cal. Prac. Guide Real Prop. Trans. Ch. 2-D



BROKER AGREEMENTS

d. Termination

■ Depends on the terms of the agreement

■ Some agreements may allow for conditional or

unconditional termination directly in the document.

■ Some have an expiration date

■ Most brokers will release a buyer if the relationship

doesn’t work out.

– Look out for any prior notice requirements.

■ Last resort:

– Claim/sue for breach of contract (for breach of

duties)



BROKER AGREEMENTS

e. Writing – Statue of Frauds

■ For the broker it is required to get the

agreement in writing in order to receive

the brokerage fee.

■ Any transaction that involves real

estate must be in writing to be legally

binding. (Cal. Civ. Code §1624(d)).

■ The purpose of the provision of the

statute of frauds applicable to brokers

and finders agreements is to protect

buyers, sellers, lessors, and lessees of

real property from unfounded claims by

persons who have not been duly

authorized to act as an agent for the

principal.



BROKER AGREEMENTS

(continued...)

■ Even though a contract is governed by the statute of 

frauds, if there is some written memorandum signed by the 

party to be charged that contains the minimally essential 

terms required by the statute, the courts allow the 

introduction of extrinsic or parol evidence liberally to 

accomplish the intention of the parties to form an 

enforceable contract, and after admitting such evidence, to 

enforce the promise of the party to be charged with 

performance. Sterling v. Taylor, 40 Cal. 4th 757, 766–767, 55 Cal. Rptr. 3d 116, 

152 P.3d 420 (2007).

■ Statue of frauds applies to purchase and sale transactions 

as well as leasing transactions



BROKER AGREEMENTS

(continued...)

■ Statue of Frauds Does Not Apply to:

– Agreements with other brokers

■ Statute of frauds is not applicable to an

agreement between brokers to share a

commission or to finder’s fees.   Grant v. Marinell, 112 Cal.

App. 3d 617, 621, 169 Cal. Rptr. 414 (2d Dist. 1980).

– Agreements between a broker and a salesperson

■ It does not apply to the employment agreement

between a broker and a salesperson where the

salesperson is supposed to receive a share of

the commission.

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980147735&pubNum=0000227&originatingDoc=I59aa7ab20aa411da9faad650b81fda58&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=8874fec2731744619d65fac917e8f5e1&contextData=(sc.Category)


BROKER AGREEMENTS

(continued...)

– Overall Fraud exception to the statute of frauds.

■ Example:  Tenzer v. Superscope, Inc., 39 Cal. 3d 18, 30–31, 216 Cal. Rptr. 130,

702 P.2d 212 (1985) (citing text).

■ When an unlicensed finder makes an oral agreement with
a seller for the payment of a fee or other compensation as
consideration for locating and identifying a prospective
buyer for the property, or makes an oral agreement with a
prospective buyer to locate and identify a property owner
who wishes to sell, the finder who can establish that the
seller or buyer, respectively, did not have the intention to
pay the fee at the time the promise was made can recover
the fee pursuant to the agreement.

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985137966&pubNum=0000661&originatingDoc=I59acebb50aa411da9faad650b81fda58&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=7e5d1b4c75524e779481d468690f24cf&contextData=(sc.Category)


MISREPRESENTATIONS

1. BROKERS OWE FIDUCIARY DUTY

a. Long Established Duty

■ Real estate agents and brokers owe

undivided service and loyalty that the

law imposes on a trustee in favor of his

beneficiary - Batson v. Strehlow (1968) 68 Cal 2d 662, 674

■ Duty of Upmost Care

■ Loyalty

■ Stand in the shoes of the client



MISREPRESENTATIONS

(continued...)

b. Dual Agency

■ Horiike v. Coldwell Banker Residential Brokerage

Company (2016) 1 Cal 5th 1024

■ Held:  Because agents carry out the duties of the real

estate broker, where there is one real estate broker

and two different agents, the agents owe a fiduciary

duty to the other side of the transaction.

■ An associate licensee's duty in a real property

transaction as “equivalent to” the duty of the “broker

for whom the associate licensee functions”

MISREPRESENTATIONS



2. MISREPRESENTATIONS

a. Generally:  

■ Broker has a duty to ascertain or discover material facts that 

my affect the principal’s decision.  

– Material: one that the agent should realize would be likely 

to affect the judgment or the principal in giving consent to 

enter into the particular transaction on specified terms. 
Fisher v. Losey, 78 Cal. App. 2d 121, 124–125, 177 P.2d 334 (2d Dist. 1947)

■ Broker is expected to perform the required research and 

investigation to know what matters will affect the client’s 

decision

■ Broker has a duty to provide advice regarding the client’s 

decision

MISREPRESENTATIONS

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1947112781&pubNum=0000661&originatingDoc=I59a65c040aa411da9faad650b81fda58&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=3a55853360b1463687f444e23a773a36&contextData=(sc.Category)


(continued...)

■ Broker must investigate and learn about the matters that

may affect the desirability of the transaction for the

principal

■ A broker cannot accept information received from others

as true and transmit it to the principal without verifying the

information or disclosing to the principal that it has not

verified the information.

■ Can include things like inspection records or permits or

title. Field v. Century 21 Klowden-Forness Realty, 63 Cal. App. 4th 18, 25, 73 Cal. Rptr. 2d 784 (4th Dist. 1998)

MISREPRESENTATIONS

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998087422&pubNum=0003484&originatingDoc=I59a635100aa411da9faad650b81fda58&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=01eb35280d1c49b0b60e0b9b1dca5952&contextData=(sc.Category)


b. Affirmative misrepresentation = Fraud

■ Example: Representing that the property has a certificate 
of occupancy when it does not

c. Negligent Misrepresentation = Fraud with lessor intent –
reckless

■ A misstatement of fact without reasonable grounds to 
believe it to be true is negligent misrepresentation.

■ Based on a positive assertion or statement of fact as 
opposed to an omission or failure to disclosure

– Example:  Should not state the square footage is 10,000 if 
you have not investigated it.

■ Agent not liable if they had reasonable grounds for 
believing the statement they made is true

MISREPRESENTATIONS



d. Concealment (CACI 19101)

■ That the broker knew certain facts but intentionally failed

to disclose those facts

■ That the agent did not know those facts

■ That the broker intended to deceive by concealing those

facts

■ That had the omitted information been disclosed, the

agent would have acted differently

■ That the agent was harmed

■ That the broker’s conduct was a substantial factor in

causing the agent’s harm

MISREPRESENTATIONS

FACTS



e. Constructive Fraud (California Civil Code section 1573)

■ Broker knew or should have known certain information

(the information at issue)

■ Broker mislead the agent by failing to disclose the

information or providing the agent with information that

was either inaccurate or incomplete

■ Harm to the principal

■ Broker’s conduct was a substantial factor in causing the

agent’s harm

MISREPRESENTATIONS



3. Examples

▪ Horiike Case

▪ Williamson Act Case

▪ Leaky Roof

MISREPRESENTATIONS



Real Estate Broker Agreements:
Fiduciary Duties, Reps and Warranties, Indemnification, 
Conflicts of Interest

Broker agreements
1.Necessary provisions

1.Timing
2.Payment
3.Termination

2.Misrepresentations
3.Unlicensed practice of law
4.Reps and warranties
5. Indemnification
6.Conflicts of interest



Unlicensed Practice of Law:
Generally
• Bottom line: States vary widely on how much is too much for a broker to participate in legal

functions such as: drafting a contract for the sale of real estate, modifying an existing one, or
modifying terms on mortgages.

• Jurisdictions vary whether a layperson drafting a document for purchase of land, or simply
filling-in forms is considered practicing law.  Usually there are other factors affecting the
situation, such as statutes involved, whether the work was incident to the business of the
layperson, whether compensation was paid for the work, or whether the work consisted of the
mere filling in of blanks of a printed form or the compiling of the whole instrument.



Unlicensed Practice of Law:
How the larger states compare

California Florida New York Texas

fill in the 
blanks/ministerial acts

limited to standard forms limited to standard forms Free to draft as long as
some disclaimer that an 
attorney should review

the resolution of legal 

questions for another by 

advice and action is 

practicing law “if difficult or 

doubtful legal questions 

are involved”

“We have said that where 

the broker has no interest 

in the transaction except 

as a broker, he may not 

complete standard 

conveyancing forms such 

as deed, mortgages, 

notes, assignments and 

satisfactions.” 

Brokers are vulnerable to 

unlicensed practice of law 

if drafting anything more 

than name, date, address 

on purchase agreements 

It was not the unlicensed 

practice of law where a 

“[Broker] followed 

accepted real estate 

practice [and] the other 

parties were advised in 

writing to have the offers 

reviewed by legal counsel 

of their choice.”



Comparison of Statutory Fiduciary Duties
California Florida New York Texas

Definition from CACI:
A fiduciary duty imposes on a 
real estate agent/real estate 
broker, a duty to act with the 
utmost good faith in the best 
interests of his/her/its client.

The facts that a broker must 
learn, and the advice and 

counsel required of the broker, 
depend on the facts of the 

transaction, the knowledge and 
experience of the client, the 

questions asked by the client, 
the nature of the property, and 

the terms of sale. The broker 
must place himself or herself in 

the position of the client and 
consider the type of information 
required for the client to make a 

well-informed decision.

Under Florida Ann. St. §
475.278, an agent is required to 

provide clients:
Dealing honestly and fairly;

Loyalty; Confidentiality;
Obedience; Full disclosure;

Accounting for all funds;
Skill, care, and diligence in the 

transaction; Presenting all offers 
and counteroffers in a timely 
manner, unless a party has 

previously directed the licensee 
otherwise in writing; and

Disclosing all known facts that 
materially affect the value of 

residential real property and are 
not readily observable.

Under NY Consolidated Laws, 
Real Property – RPP § 443: 

Buyer’s and seller's agents have, 
without limitation, the following 

fiduciary duties to their 
principals:  reasonable care, 

undivided loyalty, 
confidentiality, full disclosure, 

obedience and duty to account. 
A seller's agent does not 

represent the interests of the 
buyer, and vice-versa.

Texas Real Estate Commission 
(TREC) Rules, §531.1 govern 

similar fiduciary duties. 

In Van Duren v. Chife, the buyers 
of a home sued the sellers as 
well as the sellers’ real estate 

broker regarding water 
penetration that damaged the 

home. The trial court dismissed 
the buyers’ breach of fiduciary 
duty claim against the sellers’ 
agent. The court of appeals 

affirmed and held that while 
brokers also must treat other 
parties to a transaction fairly, 
this obligation does not make 
the broker a fiduciary of these 
other parties whom he does 

not represent.



Reps and Warranties:
Representations – General 
A representation is a statement 
of fact existing at the time of the 
contract. A representation is 
part of the contract itself; it 
forms part of the basis of the 
bargain. 

Representations indicate the 
basis on which the participants 
are willing to enter into a 
particular contract with a 
particular party.

Real Estate Sales Contract 
(Commercial Real Estate)—
Common Seller's 
Representations

• Property Correctly Shown on
Attached Survey

• Leases in Compliance

• No Nonconforming Use

• No Contracts Affecting
Property

• No Threatened or Pending
Actions

• Authority

• No Unpaid Assessments

• No Notice of Reassessment

• No Encroachments

• Revenue and Expense
Estimates Accurate

• All Closing Documents
Complete, Accurate, Not
Misleading

• Compliance with Pre-Closing
Obligations

• Full Power and Authority

• Size of Improvements and
Parking



Reps and Warranties:
Warranties - General
• The contractual term “warranties” is generally thought of as being 

synonymous with “representations,” despite the (at least technical) 
difference. Warranties are most frequently associated with products 
or property, although there is no reason why a party cannot make a 
warranty with respect to future services.

• Contract law recognizes two basic types of warranties: warranties of 
title and warranties of quality.



Reps and Warranties:
Express Warranties - General
• An express warranty is created when the seller does one of four things:

1. Makes an affirmation about the nature of the item (“Seller represents and warrants that
the rug was made in France”);

2. Uses a specific description of the item (“The table will be made of the finest wood
available, honed by expert craftsmen in the nygoyan style”);

3. Makes a promise related to the item (“Caterer warrants that all soups served will be
nutritious and contain less than three rodent hairs”); or

4. Uses a sample or model to indicate what the actual item will be like (“The wedding cake
will be similar to the one on display in Baker's window”).

• The crux of determining whether a statement or the use of a sample rises to the level of
an express warranty is whether the statement or use might have reasonably played some
part in the buyer's decision to enter the contract. General statements about quality
(commonly referred to as “puffing”) will not be considered part of the “basis of the
bargain” and therefore do not constitute express warranties.



Indemnification:
Texas – Sample Language from State Bar
"Seller agrees to pay to _______________, a __________ (“Purchaser's Broker”) a commission in the event the transaction 
contemplated hereby is consummated, but not otherwise. Such commission shall be in the amount of 
____________________ percent ( ___ %) of the Purchase Price (“Purchaser's Broker's Commission”). Seller agrees to pay to 
_______________, a __________ (“Seller's Broker”) a commission in the event the transaction contemplated hereby is 
consummated, but not otherwise. Such commission shall be in the amount of _______________ percent ( ___ %) of the 
Purchase Price (“Seller's Broker's Commission”). SELLER AND PURCHASER RECOGNIZE, STIPULATE AND AGREE THAT 
PURCHASER'S BROKER HAS BEEN RETAINED BY PURCHASER TO REPRESENT PURCHASER AND ONLY PURCHASER IN THE 
TRANSACTION CONTEMPLATED HEREBY. PURCHASER'S BROKER HAS NOT AND WILL NOT REPRESENT SELLER IN ANY CAPACITY 
AND SELLER AGREES TO AND SHALL NOT LOOK TO PURCHASER'S BROKER FOR ANY FORM OF REPRESENTATION. SELLER 
RECOGNIZES, STIPULATES AND AGREES THAT PURCHASER IS THE ONLY CLIENT OF PURCHASER'S BROKER IN CONNECTION 
WITH THE TRANSACTION CONTEMPLATED HEREBY AND THAT THE EFFORTS OF PURCHASER'S BROKER SHALL INURE DIRECTLY 
AND EXCLUSIVELY TO THE BENEFIT OF PURCHASER.

• Each party represents and warrants to the other there has been no broker, finder, real estate agent or similar agent other 
than Purchaser's Broker and Seller's Broker engaged in connection with the transaction contemplated hereby and each 
party agrees that should any claim be made for brokerage commissions or finder's fees by any broker, finder or agent 
(other than Purchaser's Broker and Seller's Broker) by, through or on account of any acts of the indemnifying party or its 
agents, employees or representatives, the indemnifying party will hold the other party free and harmless from and against 
any and all loss, liability, cost, damage and expense (including, without limitation, attorneys' fees, accountants' fees, 
court costs and interest) in connection therewith. The provisions of this Section 10.1 shall survive Closing."
10. COMMISSIONS, TXCLE-ARED 20.1.X, 2018 WL 3447441



Indemnification:
Texas
• The above provision also contains indemnification pursuant to which

each party agrees to indemnify the other for any claims of brokerage
commissions from any entity other than the named brokers
originating by, through or under the indemnifying party. This is an
important provision to the seller, since the seller typically pays the
commissions.



Indemnification:
California
• Broker indemnification: Brokers frequently want to include a provision requiring the seller 

to indemnify the broker for any breach of the seller's obligation to make statutorily-required disclosures to 
the buyer. Again, the seller's disclosure obligations run to the buyer—not the broker; hence, it makes no 
sense for sellers to increase their liability exposure by expanding their disclosure obligations to include 
the broker.

• This can be a difficult subject to negotiate, since the broker is likely to contend it has an independent 
obligation of disclosure to the buyer and its knowledge about the property will be based largely upon the 
accuracy of the seller's disclosures to the broker. Theoretically, this is a legitimate position. Nonetheless, 
to the extent the broker incurs liability to a buyer because of the seller's affirmative misrepresentations to 
the broker, the broker will have a common law remedy against the seller (fraud, deceit, etc.) irrespective 
of any indemnification provision.

• Moreover, an indemnification provision opens up the seller to potential strict liability to 
the broker irrespective of fault; e.g., the broker conceivably could have knowledge about a defect in the 
property that is unknown to the seller. 

• Clearly, the seller should not become obligated to indemnify the broker for a liability as to which the seller 
bears no responsibility!) Therefore, under no circumstances should the seller 
ever indemnify the broker for the broker's failure to disclose a defect of which the seller was unaware.“
E. Listing Agreements, Cal. Prac. Guide Real Prop. Trans. Ch. 2-E



Indemnification:
New York
• Broker shall defend, indemnify, and hold and save owner free and harmless from liability for damages or

injuries to persons or property caused by either the intentional or negligent acts, omissions, or
misconduct of broker or broker's employees, agents, and/or subagents (whether or not under the control
of broker). Broker shall reimburse owner for and indemnify owner against the payment of any monies
which owner is required to pay out in connection with or as an expense of any claims, civil or criminal
action, proceedings, charge or prosecution made, instituted or maintained against owner or owner
and broker jointly and severally (including those expenses incurred in connection with the fees of
attorneys hired, with owner's approval, to defend any such claim or to enforce
this indemnification provision), due to, caused by, or arising out of either the intentional or negligent acts,
omissions or misconduct of broker or broker's employees, agents and/or subagents (whether or not under
the control of broker) and to fully indemnify owner against any judgment, loss, or settlement on account
of any of the foregoing."
3 New York Forms Legal & Bus. § 4E:37



Indemnification:
Florida – Com. RE Affiliation Agreement Ch.10.
• (a) Broker Indemnification. Broker will promptly indemnify, defend and hold [name of corporation], the 

members of the Affiliate Group and their Affiliates, and each of their respective shareholders, directors, 
officers, employees, independent contractors, agents, representatives, attorneys, successors and assigns, 
and each of them, wholly harmless from and against any and all loss or liability, whether accrued, 
absolute, contingent or otherwise, in respect of any and all losses, suits, liabilities proceedings, 
judgments, damages, costs, expenses, fines, penalties, assessments, claims, demands, charges, actions or 
causes of action of any nature whatsoever asserted by any Person whether through arbitration, judicial or 
administrative proceeding or otherwise (including reasonable attorneys' fees and litigation expenses), 
and any and all amounts paid in the investigation, defense or settlement of any or all of the foregoing:

• (i) Arising out of … all business, operations or activities of Broker for acts of negligence, willful omission or willful misconduct 
by Broker or its directors, officers, employees, independent contractors or agents; or

• (ii) Arising out of … any breach of the warranties, representations, covenants or agreements made by Broker…; or
• (iii) Arising out of …Broker's “employees benefit plans” …; or
• (iv) Arising out of …any and all federal, state, local, use or other taxes imposed upon Broker; or
• (v) Arising out of … claims made or brought by Broker's employees …in respect of their employment … [under] Title VII of the Civil 

Rights Act of 1964, [or related state and local discrimination laws];

• Provided however, Broker shall not indemnify [name of corporation] or any other party for any Claim 
which results from such party's gross negligence or willful misconduct.

• (b) Corporation Indemnification. [Corp. indemnifies Broker in same regard, but reverse from above]
2A Florida Jur Forms Legal & Bus. § 10:33



Conflicts of Interest:
Generally
• California. California allows dual agency with consent. Agents must share agency information with

prospective clients via the Disclosure Regarding Real Estate Agency Relationship.

• Florida. Florida does not allow dual agency. They do not have designated representative status
that allow brokers to appoint agents to buyers and sellers. A brokerage must represent one side
of the transaction exclusively unless they are acting as an impartial “transaction broker”.

• New York. New York allows dual agency and also has designated agents.

• Texas. Intermediary. Dual agency is technically illegal in Texas, but Texas does allow designated
representatives called “intermediary with appointments”. “Intermediary without appointments”
is the equivalent of a transaction broker.



Conflicts of Interest:
California – Dual Agency
• Regardless of whether the transaction is a sale, a lease or a loan, a real estate broker can

become the agent of all principals to the transaction, and the broker should only so act
with the knowledge and consent of all principals to the real estate loan, real property or
real property secured transaction. (Business and Professions Code §§ 10176(a), (d) and
§§10177.6).

• In fact, Business and Professions Code §§10177.6 requires a broker to provide written
disclosure to all parties when representing the buyer or seller and the broker has agreed
to also arrange the financing. The failure to disclose and obtain the consent of the
principal to the dual agency may result in disgorgement of the broker's compensation
and rescission of the transaction. (Culver v. Jaoudi (1991) 1 Cal. App. 4th 300, 304-305,
citing Glenn v. Rice (1917) 174 Cal. 269, 272).

• Dual agency also commonly arises when two licensees associated with the same broker
undertake to represent two or more parties to a real property or real property secured
transaction. The real estate broker with whom the two licensees are associated is the
dual agent of the principals to the transaction, and the salesperson and broker associate
licensees are the agents of the real estate broker. (Civil Code § 2079.13(b)).



Conflicts of Interest:
Florida – Transaction Broker
• Florida law allows real estate licensees who represent a buyer or

seller as a single agent to change from a single agent relationship to a
transaction brokerage relationship in order for the licensee to assist
both parties in a real estate transaction by providing a limited form of
representation to both the buyer and the seller. This change in
relationship cannot occur without [the parties’] prior written consent.

• Florida Statute: Title XXXII - REGULATION OF PROFESSIONS AND OCCUPATIONS -Chapter 475 - REAL ESTATE
BROKERS, SALES ASSOCIATES, SCHOOLS, AND APPRAISERS - 475.278: Authorized brokerage relationships;
presumption of transaction brokerage; required disclosures.



Conflicts of Interest:
New York – Dual Agency

• DUAL AGENT

A real estate broker may represent both the buyer and the seller if both 
the buyer and seller give their informed consent in writing. In such a 
dual agency situation, the agent will not be able to provide the full 
range of fiduciary duties to the buyer and seller. The obligations of an 
agent are also subject to any specific provisions set forth in an 
agreement between the agent, and the buyer and seller. An agent 
acting as a dual agent must explain carefully to both the buyer and 
seller that the agent is acting for the other party as well. The agent 
should also explain the possible effects of dual representation, 
including that by consenting to the dual agency relationship the buyer 
and seller are giving up their right to undivided loyalty. A buyer or 
seller should carefully consider the possible consequences of a dual 
agency relationship before agreeing to such representation. A seller or 
buyer may provide advance informed consent to dual agency by 
indicating the same on this form. 

• DUAL AGENT WITH DESIGNATED SALES AGENTS

If the buyer and the seller provide their informed consent in writing,
the principals and the real estate broker who represents both parties
as a dual agent may designate a sales agent to represent the buyer
and another sales agent to represent the seller to negotiate the
purchase and sale of real estate. A sales agent works under the
supervision of the real estate broker. With the informed consent of
the buyer and the seller in writing, the designated sales agent for the
buyer will function as the buyer’s agent representing the interests of
and advocating on behalf of the buyer and the designated sales agent
for the seller will function as the seller’s agent representing the
interests of and advocating on behalf of the seller in the negotiations
between the buyer and seller. A designated sales agent cannot
provide the full range of fiduciary duties to the buyer or seller. The
designated sales agent must explain that like the dual agent under
whose supervision they function, they cannot provide undivided
loyalty. A buyer or seller should carefully consider the possible
consequences of a dual agency relationship with designated sales
agents before agreeing to such representation.

NY Sec. of State Real Estate License Law - Pages 14-15



Conflicts of Interest:
Texas – Intermediary
• To act as an intermediary between the parties the broker must first obtain the written agreement of each

party to the transaction. The written agreement must state who will pay the broker and, in conspicuous bold
or underlined print, set forth the broker's obligations as an intermediary. A broker who acts as an
intermediary:  Must treat all parties to the transaction impartially and fairly;  May, with the parties' written
consent, appoint a different license holder associated with the broker to each party (owner and buyer) to
communicate with, provide opinions and advice to, and carry out the instructions of each party to the
transaction.  Must not, unless specifically authorized in writing to do so by the party, disclose that the owner
will accept a price less than the written asking price;  that the buyer/tenant will pay a price greater than the
price submitted in a written offer; and any confidential information or any other information that a party
specifically instructs the broker in writing not to disclose, unless required to do so by law.

• AS SUBAGENT: A license holder acts as a subagent when aiding a buyer in a transaction without an
agreement to represent the buyer. A subagent can assist the buyer but does not represent the buyer and
must place the interests of the owner first.



Contact Information

Keith B. Dunnagan

kbdunnagan@bpelaw.com

Zachary D. Schorr

zschorr@schorr-law.com
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