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Notice

ANY TAX ADVICE IN THIS COMMUNICATION IS NOT INTENDED OR WRITTEN BY 
THE SPEAKERS’ FIRMS TO BE USED, AND CANNOT BE USED, BY A CLIENT OR ANY 
OTHER PERSON OR ENTITY FOR THE PURPOSE OF (i) AVOIDING PENALTIES THAT 
MAY BE IMPOSED ON ANY TAXPAYER OR (ii) PROMOTING, MARKETING OR 
RECOMMENDING TO ANOTHER PARTY ANY MATTERS ADDRESSED HEREIN. 

You (and your employees, representatives, or agents) may disclose to any and all persons, 
without limitation, the tax treatment or tax structure, or both, of any transaction 
described in the associated materials we provide to you, including, but not limited to, 
any tax opinions, memoranda, or other tax analyses contained in those materials.

The information contained herein is of a general nature and based on authorities that are 
subject to change.  Applicability of the information to specific situations should be 
determined through consultation with your tax adviser.
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Section 199A QBI Deduction

 What’s the point of the §199A deduction? 
 Under pre-2018 law, the double taxation rate on owners of C corporations 

was 50.47%

 Under pre-2018 law, the top rate on Schedule C/S corp/partnership 
income was 39.6% (really 40.8% when factoring in the PEASE limitation on 
itemized deductions) 

 Under 2018 law, the double taxation rate on owners of C corporation is 
down to 39.8% (21% corporate rate; 23.8% dividend tax) 

 As a result, the advantage flow-through owners enjoyed relative 
to C corporations would have shrunk from 11% down to 0.2%. 

 To preserve the competitive advantage, allowing a 20% deduction 
will reduce the effective top rate on non-corporate business 
income to 29.6%. 

 This way, these business owners keep a 10% advantage over C 
corporation shareholders.
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Recent Developments

 §199A left out of Biden’s Green Book
 Kimberly Clausing, deputy assistant Treasury secretary 

for analysis, said she “wouldn’t read much into the 
absence” of any action by the administration thus far on 
§199A

 Remember: this provision is set to expire after 2025
 Some controversy about the deduction since majority of 

benefit dollar-wise is enjoyed by high-income taxpayers 
while it was pitched as a benefit for the common mom 
and pop business owner
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Section 199A, In General

 Section 199A provides a deduction of up to 20% of “qualified 
business income” from a  domestic business operated as a: 
 Sole proprietorship

 Partnership

 S corporation

 Trust, or 

 Estate

 Two additional limitations apply if the taxable income of the 
business exceeds a threshold amount: 
 Limitation 1: Limitation on deduction for owners of a “specified 

service trade or business” 

 Limitation 2: Deduction is limited to amounts based on W-2 wages 
paid by and property held by the business.   
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Section 199A, In General

 This deduction is then added to a second deduction equal to 20% of the sum of: 

 Qualified REIT dividends, and 

 PTP Income. 

 The combined deduction is then subject to an overall limitation equal to 20% of the 
excess of: 

 Taxable income, over 

 Net capital gain as determined under §1(h). 

 By imposing this overall limitation, Section 199A ensures that the 20% deduction is 
not taken against income that is taxed at preferential tax rates. 

Example: In 2018, A, a married taxpayer, has $100,000 of qualified business income, $100,000 of long-
term capital gain, and $30,000 of itemized deductions in 2018, for total taxable income of $170,000. A’s 
tentative Section 199A deduction is $20,000 (20% * $100,000). The deduction is limited, however, to 20% 
of taxable income ($170,000) in excess of net capital gain ($100,000), or $70,000. Thus, A’s deduction for 
2018 is reduced to $14,000.
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Key Definitions 

 Threshold amount: this is the dividing line, below which: 

 §199A will be easy to administer, but above which

 §199A will be nightmare. 

 The prohibition on specified service businesses and the W-2 and property-based 
limitations do not apply when the owner’s taxable income (before the §199A deduction 
in 2020) is less than: 

 $326,600 in the case of MFJ

 $163,300 in the case of MFS

 $163,300 for all other taxpayers

 Phase-in range: 

 The prohibition on specified service business and the W-2 and property based
limitations are phased in over the next:

 $100,000 in the case of MFJ

 $50,000 for all other taxpayers. 

 Thus, the prohibition and limitations apply in full once taxable income exceeds: 

 $426,600 in the case of MFJ, $213,300 in the case of MFS, $213,300 for all other. 
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Definitions

 QBI – Qualified Business Income

 RPE – Relevant Passthrough Entity

 SSTB – Specified Service Trade or Business

 T or B – Trade or Business

 UBIA – Unadjusted Basis Immediately after Acquisition
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Key Definitions

 Trade or business: 
 Means a §162 trade or business, other than the trade or business of 

performing services as an employee. 

 In addition, renting or licensing tangible or intangible property to a 
commonly controlled business will be treated as a §162 trade or 
business. 

 Common control: same person or persons own 50% or more of 
both businesses. 

 Commonly controlled business can be an RPE or a C 
corporation. 

 This cuts both ways, if you rent property to a commonly controlled 
specialized SSTB, the rental income is not eligible for the §199A 
deduction. 
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Specified Service Trade or Business 
 An SSTB is: “Any trade or business involving the performance of services in the 

fields of health, law, accounting, actuarial science, performing arts, consulting, 
athletics, financial services, brokerage services, or any trade or business where the 
principal asset of such trade or business is the reputation or skill of 1 or more of its 
employees or owners.“

 Also includes investing and investment management, trading, 
or dealing in securities, partnership interests, or commodities.

 If the business owner’s taxable income exceeds the threshold 
plus the phase-in range ($426,600 for married taxpayers, 
$213,300 for MFS and $213,300 for everyone else), no 
deduction is available against income from an SSTB.
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Specified Service Trade or Business 

 The determination of whether a business is an SSTB is made at 
the business level. Reg. §1.199A-6(b)(3): an RPE must 
separately identify and report on the Schedule K-1 issued to its 
owners whether any business engaged in directly by the RPE is 
an SSTB. 

 This is very important. Consider the following example: 

A is a CPA. A works for an engineering firm S corporation, but performs all 
accounting functions, which IS an SSTB. The determination of the nature of the 
business is done at the S corporation level. Because engineering is not an SSTB, 
on the K-1 the S corporation provides A, it will not designate the business as 
an SSTB. Thus, A should not be prohibited from claiming the §199A deduction. 
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Form 8995

 Form 8995 (Qualified Business Income Deduction—Simplified Computation) if:

 The taxpayer has QBI, qualified REIT dividends, or qualified PTP income;

 2020 taxable income before QBI deduction isn’t more than $163,300 ($326,600 if 
married filing jointly and $163,300 if married filing separately); and

 The taxpayer isn’t a patron in a specified agricultural or horticultural 
cooperative.
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Example

 $10,000 qualified business income from ABC Partnership LLC

 $500 qualified REIT dividends and qualified PTP income

 $5,000 W-2 wages and $10,000 UBIA

 Taxable income before QBI deduction of either $100,000 or $1,000,000

 Net capital gain of $5,000
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Form 8995-A

 Form 8995-A (Qualified Business Income Deduction) if:

 The taxpayer has QBI, qualified REIT dividends, or qualified PTP income; and

 2020 taxable income before QBI deduction is more than $163,300 ($326,600 if 
married filing jointly and $163,300 if married filing separately); or

 The taxpayer is a patron in a specified agricultural or horticultural cooperative.

 What’s new for 2020

 Loss tracking schedule provided in the instructions
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Form 8995-A: Schedules

 The Form 8995-A includes four schedules:

 Schedule A is for Specified Service Trades or Businesses;

 Schedule B is for Aggregation of Business Operators; 

 Schedule C is for Loss Netting and Carryforwards; 

 Schedule D is for Special Rules for Patrons of Agricultural or Horticultural 
Cooperatives.
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Form 8995-A: Schedules

 Order to fill out schedules (if the schedule is applicable):

 Schedule B is for Aggregation of Business Operators; 

 Schedule C is for Loss Netting and Carryforwards; 

 Schedule D is for Special Rules for Patrons of Agricultural or Horticultural 
Cooperatives;

 Schedule A is for Specified Service Trades or Businesses;

 Form 8995-A.
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Final Section 199A Regulations

 On Feb. 8, 2019, final regulations were published with guidance on Sec. 199A to 
regarding implementation of the new qualified business income (QBI) deduction 
(T.D. 9847). 

 Aggregation effectively results in trades or businesses that would otherwise be 
treated as separate and distinct being combined into one trade or business for 
purposes of calculating the QBI deduction.

 Allows the wages and capital limitation of Sec. 199A to be calculated for the 
combined trade or business rather than for each trade or business individually. 

 Depending on the facts, aggregation may allow a taxpayer to claim a greater QBI 
deduction than if the wages and capital limitation was applied separately.
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Example 

 Ivan who is over the applicable taxable income threshold has QBI of $100,000 each 
from two trades or businesses A and B. A has $50,000 of  W-2 wages, and B has 
$20,000 of W-2 wages. Neither business owns any qualified property. If the QBI 
deduction is computed separately for A and B, A would generate a QBI deduction of 
$20,000, since 50% of W-2 wages, $25,000 exceeds 20% of QBI, $20,000. B would 
receive a QBI deduction of $10,000 since 50% of W-2 wages, $10,000 is less than 20% 
of QBI, $20,000.

 QBI deduction for both A and B is $30,000 ($20,000 for A plus $10,000 for B). If A and 
B were aggregated, the total QBI of the combined trade or business would be 
$200,000 and the total W-2 wages would be $70,000.

 The QBI deduction for the aggregated group would be $35,000 since 50% of the W-2 
wages, $35,000 is lower than 20% of the QBI of the combined group, $40,000.

 Aggregation of A and B increases the QBI deduction by $5,000 over not aggregating 
the businesses.
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Trade or business for Sec. 199A ?

 Each trade or business to be aggregated must meet the definition of a trade or 
business under Regs. Sec. 1.199A-1(b)(14). Those regulations provide that for Sec. 
199A purposes, "trade or business" generally has the same meaning as under Sec. 
162.

 If the rental activity does not rise to the level of a Sec. 162 trade or business, if the 
property is rented or licensed to a trade or business conducted by an individual or 
passthrough entity that is commonly controlled.

 For a self-rental activity between an individual or RPE and a commonly controlled 
trade or business, the self-rental activity will be considered a trade or business for 
Sec. 199A purposes even if it does not meet the Sec. 162 definition of trade or 
business.
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Aggregation Criteria 

 The final regulations provide that trades or businesses may only be 
aggregated together if they meet the following criteria:

 The same person, or group of persons must own a majority interest in 
each of the businesses; such ownership must exist for the majority of
the taxable year in which businesses are to be aggregated.

 For S corporations, a majority interest means 50% or more of the 
issued and outstanding shares in the corporation (including direct 
or indirect ownership).

 For partnerships, a majority interest means 50% or more of the 
capital or profits in the partnership (including direct and indirect 
ownership).
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Aggregation Criteria 

 All of the items attributable to the aggregated businesses must be 
reported on returns with the same taxable year. 

 None of the aggregated businesses can be an SSTB.

 The aggregated QTB must meet two of the following three factors:

 Provide products and services that are the same, or that are 
customarily provided together

 Share facilities or centralized business elements 

 Operate in coordination with or reliance on the other businesses
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Example

 Alan, Betty, and Chuck have 50%, 49%, and 1% interests, respectively, 
in Partnership X profits; and Betty, Chuck, and Don have 1%, 49%, and 
50% interests, respectively, in Partnership Y profits. None of the 
ownership by Alan in Partnership X or by Don in Partnership Y is 
attributable to B or C under either Sec. 267(b) or 707(b). 

 Even though Betty and Chuck don’t have a majority of profit interests 
in either partnership, their common ownership between the two 
entities is at least 50% and, consequently, they meet the 50%-or-more 
common ownership test.
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Aggregation Consequences: Tiered 
Partnerships

 First Consequence: Aggregating at the Relevant Passthrough Entity  (RPE) 
level: any upper-tier RPEs or any individuals with an interest in the RPE 
cannot disaggregate those trades or businesses that have been aggregated by 
the lower-tier RPE.

 Second Consequence: When aggregation occurs at the RPE level, the owners 
of that RPE can add to, but not subtract from, the trades or businesses in the 
aggregated group.

 Aggregation at the RPE level also provides a simplification to the reporting 
requirements. When RPEs aggregate trades or businesses, they are only 
required to report out QBI, W-2 wages, and UBIA to the owners for the 
aggregated trade or business under Regs. Sec. 1.199A-6(b)(2).

 Simplification of reporting at the RPE level requires eliminating 
flexibility for upper-tier RPEs and individuals.
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Aggregation Consequences: Tiered 
Partnerships

Factors to consider: 

 Are any owners are likely to want to disaggregate 
the trades or businesses?

 Would the wages and basis limitation for the 
aggregated trades or businesses result in a higher 
deduction with or without aggregation?

 What is the likelihood that the factors leading to 
the current decision persist in the future?
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Aggregation Reporting Requirements

 Aggregation under Sec. 199A must be disclosed annually for ALL taxpayers 
even if there is no change in the trades or businesses aggregated. 

 A statement must be included with the return, in the case of an individual, 
or with each Schedule K-1, in the case of an RPE, reporting the following 
information for every trade or business in the aggregated group:

 A description of each trade or business;

 The name and employer identification number of each entity in which a 
trade or business is operated;

 Information identifying any trade or business that was formed, ceased 
operations, was acquired, or was disposed of during the tax year;

 Information identifying any aggregated trade or business of an RPE in 
which either the individual or upper-tier RPE holds an ownership interest; 
and

 Any other information as the IRS may require in forms, instructions, or 
other published guidance.
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Aggregation Consistency Requirement

 Aggregation election must be followed in all subsequent tax years 
unless there is a significant change in facts and circumstances 

 Disposition of a trade or business would be considered a significant 
change in facts and circumstances

 When prior aggregation no longer qualifies due to a significant change 
in facts and circumstances, taxpayer is required to reapply the 
aggregation rules and determine a new permissible aggregation, if 
any. 

 Taxpayers are allowed to add newly created or newly acquired trades 
or businesses to an existing aggregation group, assuming all applicable 
criteria are met.
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Consequences of Failure To Aggregate

 Failure to aggregate will not itself be considered an aggregation. 

 Failure to aggregate in 2019 does not prevent a taxpayer from 
aggregating in tax year 2020, even if there have been no changes in 
facts and circumstances. 

 Aggregation cannot be made on an amended tax return

 If taxpayer treats a group of trades or businesses as aggregated, 
without providing the required disclosure statement, the IRS has 
discretionary authority to disaggregate those trades or businesses. 

 Then taxpayer is not permitted to aggregate those trades or 
businesses for the subsequent three tax years. 
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When Not to Aggregate

 Two or more trades or businesses do not all have the same 
limitations under the wages and basis limitation.

 One trade or business would have a greater QBI deduction using the 
50% of W-2 wages limitation, and another trade or business would 
have a greater QBI deduction under the 25% of W-2 wages plus 2.5% 
of UBIA limitation.

 If one of the trades or businesses to be aggregated is generating 
negative QBI. 
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Aggregation: Below the Income Threshold

 First, if all owners are comfortably below taxable income 
threshold there is no harm in NOT aggregating. 

 Since the wages and capital limitation is not applicable in this 
situation, aggregation will not affect the amount of a 
taxpayer's deduction.

 Amended return option not available after 2018.

 Taxpayers who are over the applicable taxable income 
threshold but receive no current benefit from aggregating 
would be wise to avoid aggregating. 
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Aggregation: Over the Income Threshold

 Step One: Analyze whether aggregation is beneficial in the current year. 

 Because the election is permanent, it is critical to also consider whether 
the beneficial facts for the current year are likely to persist going forward. 

 If aggregation is beneficial in 2020 but is not likely to be in 2021, taxpayers 
will have to decide whether they want to lock themselves into an 
aggregation that is not guaranteed to be beneficial going forward. 

 Step Two: Since aggregation at the passthrough entity  level binds everyone 
who receives Schedules K-1 to that aggregation, partnerships should be careful 
before aggregating.

 Step Three: Analyze facts and circumstances to determine which trades or 
businesses qualify for aggregation and which ones taxpayers  want to 
aggregate.
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Benefits of aggregation

 Ex. F, a single taxpayer, owns 100% of X, Y, and Z. None have 
UBIA, but each have QBI and wages as follows: 

 Business X - $1,000,000 in QBI and $500,000 in wages

 Business Y - $1,000,000 in QBI and no wages

 Business Z - $2,000 in QBI and $350,000 in wages

 F’s taxable income for the tax year after removing any capital 
gain is $2,850,000
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Aggregation Example

Business X Business Y Business Z

QBI 1,000,000$            1,000,000$            2,000$                   
W-2 Wages 500,000$               -$                        350,000$               
UBIA -$                        -$                        -$                        

QBI Deduction
Tentative deduction 200,000$               200,000$               400$                       
50% of W-2 Wages 250,000$               -$                        175,000$               
QBI Deduction 200,000$               -$                        400$                       

Taxable income 2,850,000$            
Maximum QBI Deduction 570,000$               
Actual QBI Deduction 200,400$               
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Aggregation Example
Business X Business Y Business Z Total

QBI 1,000,000$  1,000,000$ 2,000$           2,002,000$   
W-2 Wages 500,000$      -$             350,000$      850,000$      
UBIA -$              -$             -$               -$               

QBI Deduction
Tentative deduction 400,400$      
50% of W-2 Wages 425,000$      
QBI Deduction -$              -$             -$               400,400$      

Taxable income 2,850,000$  
Maximum QBI Deduction 570,000$      
Actual QBI Deduction 400,400$      
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But be careful!!

 Ex. F, a single taxpayer, owns 100% of X and Y. 

 Business X – QBI of $1,000,000 and $500,000 in wages

 Business Y – QBI of $1,000,000 and $4,500,000 of UBIA

 Taxable income after removing any capital gain is $2,200,000
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Aggregation Example
Business X Business Y Total

QBI 1,000,000$  1,000,000$ 2,000,000$   
W-2 Wages 500,000$      -$             500,000$      
UBIA -$              4,500,000$ 4,500,000$   

QBI Deduction
Tentative deduction 400,000$      
Greater of:
- 50% of W-2 Wages 250,000$      
- 25% wages/ 2.5% UBIA 237,500$      
QBI Deduction -$              -$             250,000$      

Taxable income 2,200,000$  
Maximum QBI Deduction 440,000$      
Actual QBI Deduction 250,000$      
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Aggregation Example
Business X Business Y

QBI 1,000,000$           1,000,000$            
W-2 Wages 500,000$              -$                        
UBIA -$                       4,500,000$            

QBI Deduction
Tentative deduction 200,000$              200,000$               
Greater of:
- 50% of W-2 Wages 250,000$              -$                        
- 25% wages/2.5% UBIA 125,000$              112,500$               
QBI Deduction 200,000$              112,500$               

Taxable income 2,200,000$           
Maximum QBI Deduction 440,000$              
Actual QBI Deduction 312,500$              
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Real Estate Rental as a Trade or Business

 Rev. Proc. 2019-38 on September 24, 2019, finalized safe harbor 
initially proposed in in January (IRS Notice 2019-07) for taxpayers who 
are direct and indirect owners in rental real estate enterprises. 

 Certain rental activities will qualify as a trade or business and that 
the rental income will be eligible for the 20% deduction.

 Even if you do not qualify for the safe harbor, you may be able to use 
a facts and circumstances analysis to support the 20% deduction.
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Rev. Proc. 2019-38 Safe Harbor

 To be eligible for the 20% qualified business income deduction (QBID) 
under the safe harbor, a rental real estate enterprise must meet the 
following requirements:

 Maintain separate books and records for each rental real estate 
enterprise;

 Perform 250 or more hours of “rental services” each year (for enterprises 
that have been in existence for more than four years, the 250-hour 
requirement must be satisfied in three of the five years ending with the 
tax year). The 250 hours of rental services can be performed by owners, 
employees, agents, or independent contractors. A rental real estate 
enterprise can include multiple properties of the same general category 
(commercial or residential). 

 NOTE - A commercial rental cannot be part of the same enterprise as a 
residential rental and vice versa.
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Rev. Proc. 2019-38 Safe Harbor

 Beginning in 2020, real estate enterprises must maintain 
contemporaneous documentation similar to the way a law firm might 
track time spent on client matters. You should document the 
following items to satisfy the 250-hour requirement:

 Hours of services

 Description of services

 Dates such services were performed

 Who performed the service

 Taxpayer must certify that these conditions are met under penalty of 
perjury
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Rev. Proc. 2019-38 Substantiation Requirement

 The final safe harbor rules simplify requirements to substantiate time 
spent by employees and independent contractors. Taxpayers are 
allowed to take into account the amount of time the employee or 
contractor generally spends on rental services, rather than requiring 
detailed time logs, as long as the taxpayer retains the time, wage, or 
payment records for the employee or contractor.
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Rev. Proc. 2019-38 Safe Harbor

 Rental services include:

 Advertising for rent or lease

 Negotiating and executing leases

 Verifying tenant applications

 Rent collection

 Daily operation, maintenance, and repair of property

 Managing the real estate

 Purchasing materials

 Supervision of employees and independent contractors

50



Rev. Proc. 2019-38 Safe Harbor

 Rental services do not include:

 Financial or investment management services

 Arranging financing

 Procuring property

 Studying or reviewing financial statements or operating 
reports

 Planning, managing, or constructing long-term capital 
improvements

 Time spent traveling to and from real estate
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Rev. Proc. 2019-38 Safe Harbor

 Four categories of rental properties are not eligible for the safe harbor, 
regardless of whether the three requirements discussed above are 
satisfied:

 Property used as residence for any part of the year, such as a vacation 
home

 Property subject to a triple net lease (i.e., a rental where the tenant is 
required to pay the taxes, insurance, utilities, and maintenance 
associated with the property)

 Property rented to a business with common ownership (i.e., a self-
rental)

 Property where a part is treated as a specified service business under a 
nuanced rule 
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Example

 Adrian owns two office buildings that she rents to third parties on a 
full-service basis (i.e., the leases are not triple net leases). She 
prepares separate financial statements for each property. 

 Each year, Adrian and her agents spend 150 hours of rental services 
per property (300 hours total). She keeps contemporaneous time 
records to prove the amount of time spent on the rentals and treats 
the two commercial rentals as a single rental enterprise. 

 Based on these facts, the rental enterprise is eligible for the safe 
harbor and will be treated as a trade or business for purposes of Sec. 
199A if Adrian makes the safe harbor election.
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What if you don’t meet the safe harbor 
requirements?

 If you don’t qualify for the safe harbor, the following approach may help you benefit 
from the 20% deduction:

 Consider whether the self-rental rental rule applies, which allows a rental enterprise to 
be considered a trade or business if the tenant is commonly owned and generates QBI.

 Consider whether the rental rises to the level of a business based on the relevant facts, 
such as:

 The type of rented property (commercial real property versus residential property)

 The number of properties rented

 The owner’s or the owner’s agents’ day-to-day involvement

 The types and significance of any ancillary services provided under the lease

 The terms of the lease (for example, a net lease versus a traditional lease and a short-
term lease versus a long-term lease)

 In some cases, it may be preferable to avoid business status (e.g., where the rentals 
generate a loss that would reduce the 20% QBID). You may want to evaluate whether 
business classification of your rentals is actually better.

 Consider whether any changes can be made to your lease arrangements and rental 
operations to obtain more favorable tax treatment.
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Example - Self Rental

 If one of the buildings were leased to an S corporation 
business wholly owned by Adrian, the rental activity is a self-
rental and is thus ineligible to be part of the rental real estate 
enterprise. 

 Under a special self-rental rule, the self-rental is 
automatically deemed to be a trade or business for purposes 
of Sec. 199A 

 The remaining rental would only involve 150 hours of rental 
services and thus would not satisfy the 250-hour requirement 
for the safe harbor. The rental might otherwise qualify as a 
business, however, depending on the facts and circumstances.
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