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Case Background

 Car purchasers/lessees alleged that Hyundai and 

Kia overstated the fuel efficiency of their vehicles

 $210 million settlement reached

 Allocated based on vehicle type and model year

 Allocation designed to approximate additional fuel costs 

incurred over and above what was represented

 Group of Virginia plaintiffs opposed settlement on 

ground that better remedies available under Virginia 

law precluded certification of nationwide class

 District Court approved settlement

http://www.rc.com/index.cfm
http://www.rc.com/index.cfm
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Ninth Circuit Panel Decision

 In 2018, divided panel vacated the approval of the 

settlement

 Panel held that:

 District Court abused discretion by failing to analyze potential 

differences in state consumer protection laws before certifying 

nationwide class

 District Court abused discretion by including used car owners 

in the class without analyzing whether such owners were 

exposed to or relied on misleading statements

 Full Ninth Circuit voted to rehear the case en banc

http://www.rc.com/index.cfm
http://www.rc.com/index.cfm
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Ninth Circuit En Banc Decision

 Affirmed District Court decision certifying settlement 

class and approving settlement in divided 8-3 

decision

 District Court did not abuse discretion in finding that common 

issues predominated

 District Court did not abuse discretion in approving class 

notice and fee award

 District Court did not abuse discretion in denying fees to 

counsel for objectors

http://www.rc.com/index.cfm
http://www.rc.com/index.cfm
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Ninth Circuit En Banc Decision

 Important Threshold Holdings

 “The criteria for class certification are applied differently in 

litigation classes and settlement classes.”

 “[M]anageability at trial” is not a concern in certifying a 

settlement class

 In settlement classes, the court “must give heightened 

attention to the definition of the class or subclasses”

http://www.rc.com/index.cfm
http://www.rc.com/index.cfm
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Ninth Circuit En Banc Decision

 District Court did not abuse discretion in finding that 

common issues predominated

 The “crux of each consumer’s claim” was common – alleged 

misrepresentations about fuel economy

 “[C]lass members were exposed to uniform fuel-economy 

misrepresentations and suffered identical injuries within only a 

small range of damages”

 District Court did not abuse discretion in determining that:

● Accuracy of the fuel economy statements and Defendants’ state of 

mind in making them predominated over individualized issues

● Misrepresentations were uniformly made via nationwide 

advertising

http://www.rc.com/index.cfm
http://www.rc.com/index.cfm
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Ninth Circuit En Banc Decision

 District Court did not abuse discretion in finding that 

common issues predominated

 Inclusion of used car purchasers in class did not defeat 

predominance

● Potential for individualized issues regarding reliance for used car 

purchasers do not predominate

● Any differences in damages calculations for used car purchasers 

do not predominate

http://www.rc.com/index.cfm
http://www.rc.com/index.cfm
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Ninth Circuit En Banc Decision

 District Court did not abuse discretion in finding that 
common issues predominated
 Variations in state law do not defeat predominance

● Objectors did not meet burden of showing that California law did 
not apply to all claims

● Choice of law concerns are a “trial manageability” issue, which 
need not be considered in certifying a settlement class

● The common issues of the fuel economy statements and 
defendants knowledge predominate over any choice of law issues. 
The Ninth Circuit affirmed class certification of a nationwide class 
in similar circumstances in Hanlon v. Chrysler Corp., 150 F.3d 
1011 (9th Cir. 1998)

● No due process concern because class members had right to opt 
out

http://www.rc.com/index.cfm
http://www.rc.com/index.cfm
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Ninth Circuit En Banc Decision

 District Court did not abuse discretion in approving 

class notice and fee award

 Class notice and claim form were adequate

 Fee awarded was reasonable using lodestar method; 

“crosscheck” not required

 District Court did not abuse discretion in denying 

fees to counsel for objectors

 Objectors’ counsel did not contribute to settlement and 

engaged in obstructive conduct

http://www.rc.com/index.cfm
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Settlement Considerations Post-Hyundai
 Rule 23(b)(3) Requirements for Settlement Classes

 Predominance: Questions of law or fact common to 
class members predominate over any questions 
affecting only individual members

• This calls upon courts to give careful scrutiny to the relation 
between common and individual questions in a case. An 
individual question is one where “members of a proposed class 
will need to present evidence that varies from member to 
member,” while a common question is one where “the same 
evidence will suffice for each member to make a prima facie 
showing [or] the issue is susceptible to generalized, class-wide 
proof.” Tyson Foods, Inc. v. Bouaphakeo, 136 S.Ct. 1036, 
1045 (quoting 2 Newberg on Class Actions § 4:50 at 196–97 
(5th ed. 2012).
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Settlement Considerations Post-Hyundai

 Rule 23(b)(3) Factors:

 Class members’ interest in individually controlling the 
prosecution or defense of separate actions

 Extent and nature of any litigation concerning the 
controversy already begun by or against class members 

 The desirability or undesirability of concentrating the 
litigation of the claims in the particular forum

 The likely difficulties in managing a class action
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Settlement Considerations Post-Hyundai
• Manageability issues that are unnecessary in the 

settlement context
• Proof of individual reliance

• E.g., In re Am. Int'l Grp., Inc. Sec. Litig., 689 F.3d 229, 238 (2d Cir. 
2012) (settlement class of securities purchasers did not satisfy the 
fraud-on-the-market presumption, which would require proof of 
individual reliance on misrepresentations); In re Hyundai, 916 F.3d 
at 560 (used vehicle purchasers may not have encountered the 
representations in the same way). 

 State law choice of law analysis 
 BUT “problems beyond those of just manageability may exist… 

even for settlement purposes, when claims arise under the 
substantive laws of the fifty states.” In re Warfarin Sodium 
Antitrust Litig., 391 F.3d 516, 529-30 (3d Cir. 2004) (noting “there 
may be situations where the variations of state law are so 
significant as to defeat commonality and predominance even in a 
settlement class certification”).
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• Heightened scrutiny given to the definition of the 
class or subclasses

• Risk of collusion
• Key inquiry: “whether a proposed class has sufficient 

unity so that absent members can fairly be bound by 
decisions of the class representatives.” 

• Class definition: 
• “[a]ll current and former owners and lessees of 

[specified vehicles] who were the owner or lessee, on or 
before November 2, 2012, or such [v]ehicle that was 
registered [domestically].” Id. at 559. 

• This cohesive group of individuals suffered the same 
harm in the same way because of automakers’ alleged 
conduct.” Id.

Settlement Considerations Post-Hyundai

18



 Objectors argued that the class definition was 
overbroad: used purchasers may not have viewed the 
fuel efficiency representations on the Monroney
stickers, which were only placed on new cars. 

 Plaintiffs argued that there were uniform 
representations via nationwide advertising 
 “When misrepresentations are made as part of a 

nationwide, concerted marketing effort, it makes no 
difference to the predominance analysis whether 
consumers encounter them in different guises.” (Id. at 
560.)

Settlement Considerations Post-Hyundai
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Settlement Considerations Post-Hyundai

• Practice Notes
• Balance the desire for the broadest possible class 

definition with the need for a tightly defined 
certification class 

• time frame;

• potential markets; 

• uniformity of alleged misconduct; and

• subclasses

• Consider including some choice of law analysis that 
shows the differences are insignificant
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Settlement Considerations Post-Hyundai
• Attorneys’ Fees

• Evidence of collusion
• Practice Notes: 

• Negotiate the merits before attorneys fees

• Beware of “clear sailing” provisions and “kicker” clauses

• Consider whether class counsel is receiving a disproportionate 
distribution? 

• Use of multiplier
• Practice Notes: 

• Show value of the settlement to the class members  
($210 million v. 20 million)

• Reference multipliers that have been upheld in your jurisdiction

21



Settlement Considerations Post-Hyundai

• An objector can’t opt out an entire class
• Virginia claimant was “free to opt out of the class,” but 

has “no right to do so on behalf of anyone else.”

• Objectors may engage in heightened choice of law 
analysis 

• “No objector argued that differences between the 
consumer protection laws of all fifty states precluded 
certification of a settlement classes.” 

• Burden on the objector to establish that another state’s 
law applies 
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Post-Hyundai Settlement Cases
• Because Hyundai reverted the legal landscape to the status 

quo ante, it hasn’t broken dramatic new ground on case 

law.

• Nonetheless, as a rare Ninth Circuit en banc decision on 

class certification, Hyundai will be frequently cited and 

influential.

• Most importantly, it would make it more difficult for 

objectors to challenge settlement class certification. 
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Post-Hyundai Settlement Cases (Cont.)
• In re Logitech, Inc.,, 2019 WL 4319012, at *1 (9th Cir. Sept. 12, 2019).

• Highly publicized case addressing the propriety of Judge Alsup’s controversial 

standing order precluding any approval of pre-certification settlements.

• Hyundai’s approval of a settlement-only certification class appears to be 

irreconcilable with Judge Alsup’s order.

• But the Ninth Circuit panel relied on Hyundai primarily to show that the district 

court there instituted protections for plaintiffs not included in mediation, such as 

appointing liaison counsel to participate in settlement and review confirmatory 

discovery. While Judge Alsup did not do so, it is not “clear error.”

• Challenge was dismissed on technical grounds—that petitioners could not meet 

the standard for writ review.
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Post-Hyundai Settlement Cases (Cont.)

• Young v. LG Chem Ltd., 2019 WL 4187396, at *1 (9th Cir. Sept. 4, 2019)

• Cites Hyundai for strong deference to district court and liberal class notice requirements.

• More typical of how Hyundai will be cited.

• In re Lithium Ion Batteries Antitrust Litig., No. 413MD02420YGRMDL, 2019 WL 
3856413, at *4 (N.D. Cal. Aug. 16, 2019)

• No manageability requirement or conflict-of-law test for predominance, citing Hyundai.

• Also determined no-intraclass conflict. 

• McKnight v. Uber Techs., Inc., 2019 WL 3804676, at *5 (N.D. Cal. Aug. 13, 2019)

• Overruled objectors’ conflict-of-law objection.
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Post-Hyundai Decisions: Nguyen v. Nissan

• Nguyen v. Nissan N.A., 932 F.3d 811 (9th Cir. July 26, 2019).

• Most important Ninth Circuit predominance case since Hyundai. 

• Background: In Nguyen, the plaintiff alleged that Nissan designed a defective clutch 
system—causing a “sticky clutch pedal”—and did not inform consumers of this known 
defect. Plaintiff sought to certify a class of California purchasers and leasees, and sought to 
recover “benefit of the bargain” damages measured by the average cost of repair. District 
court denied certification because the damages model failed to account for the use value of 
the defective clutch and therefore “overcompensated” class members.

• Holding: Reversed district court, finding that “benefit of the bargain” damages is a valid way 
to calculate damages.

• Panel found that the plaintiff’s damages model—the average cost of repairing the clutch—is 
a valid way of calculating benefit of the bargain and satisfies predominance.
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Post-Hyundai Decisions: Nguyen v. Nissan (Cont.)

• Reaffirmed that, for damages under Rule 23(b)(3), the plaintiff must be able to 
show that their damages stemmed from the defendants' actions that created 
the legal liability.  

• Manifestation of the defect is not required. Nissan argued that damages cannot 
be calculated on classwide basis because many class members have not 
experienced the defect. But this ignores plaintiff’s theory is that all cars are 
equipped with a design defect & whether the defect exists is a merits question.

• Impact: turned back district court trend requiring expensive, overly complicated 
damages models as a prerequisite for class certification.

• No requirement that a full-blown damages model should be submitted (Ninth Circuit 
requires only that plaintiff propose a valid way of calculating damages).

• Conjoint analysis or other types of damages model may still be required, depending on the 
plaintiff’s theory of liability.  
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• Background.  Forty-five minor League baseball players sued Major League 
Baseball and Major League Baseball franchises for wage and hour violations 
under California, Arizona and Florida law and under the FLSA.

• Addressed conflict of law between California, Arizona and Florida law, but held 
that the application of different state laws do not defeat “cohesiveness” under 
Rule 23(b)(2).

• Held that representative evidence, including a problematic survey, team 
schedules and payroll data, satisfies predominance. 

• Good case to study for employment class action practitioners. 

Post-Hyundai Case: Senne v. Kansas City Royals, 934 
F.3d 918 (9th Cir. 2019).
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Post-Hyundai Case: In re Rail Freight Fuel 
Surcharge Litig., 934 F.3d 619 (D.C. Cir. 2019).

• Antitrust MDL alleging that railroads conspired to fix the prices of fuel 
surcharges.

• Panel held that the plaintiff could not satisfy predominance because the 
damages model did not establish injury to 12.7 percent of the class.  

• Because “all members of the Class” must be injured by the alleged action, 
plaintiff cannot meet predominance.

• Demonstrates differences between anti-trust cases and consumer cases. In the 
latter, like Nguyen, the purchase of an allegedly defectively designed product is 
sufficient to establish injury to all class members, even if the lack of 
manifestation of that defect may result in no damages for those class members. 
In antitrust cases, lack of damages could defeat liability.  
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What Hyundai Portends for Class Actions

• For district courts:

• Slows down trend of courts enhancing scrutiny of class action settlements.

• Makes it difficult for intra-class conflict challenges to succeed.

• Generally signals a liberalization on reviewing settlement certification.

• Ninth Circuit appeals:

• Firmly establishes highly deferential standard of review on settlements and 
fees, particularly on settlement class certification. 

• Courts can still reverse on other grounds—Bluetooth factors (signs of 
collusiveness for pre-certification settlements) or failure to conduct “probing 
inquiry” under Allen v. Bedolla, 787 F.3d 1218 (9th Cir. 2015).
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