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Section 1
What Is PURPA?
The Public Utility Regulatory Policies Act 

of 1978

Eric Christensen
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PURPA 101
• Enacted in 1978

“Fossil fuel combustion has increased at an exponential rate over 
the last 100 years. As a result, the atmospheric concentration of 
CO2 is now 12 percent above the pre-industrial revolution level and 
may grow 1.5 to 2.0 times that level within 60 years. Because of the 
greenhouse effect of atmospheric CO2, the increased concentration 
will induce a global climatic warming of anywhere from 0.5° to 5° C. 
. . . The urgency of the problem derives from our inability to shift 
rapidly to non-fossil fuel sources once the climatic effects become 
evident not long after the year 2000; the situation could grow out 
of control before alternate energy sources and other remedial 
actions become effective.”

--Frank Press, Science Advisor to President Carter, 1977
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Key Mandates

• PURPA Section 210 (16 U.S.C. § 824a-3)
➢Mandatory purchase obligation

➢ From “qualifying facilities”

➢ At “avoided cost” rates

➢ “Cooperative federalism”
❖ FERC must enact “implementation rules”

❖ States & publicly-owned utilities apply implementation rules

➢ Exempt from utility-style regulation

• Order No. 69, 45 Fed. Reg. 12,214 (1980)
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“Qualifying Facilities”
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“Qualifying Facilities”

• “Small power production facilities” (16 U.S.C. § 796(17))

• Renewable (including waste, biomass & water)

• “Power production capacity” of 80 MW or less

• Cogeneration facilities

• No maximum capacity limit

• Must meet specific technical requirements                     
(18 C.F.R. §§ 292.202-205)

• “PURPA machine” amendments
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PURPA Section 210(m)

• Added by Energy Policy Act of 2005

• No mandatory purchase obligation if:

• QF has access to RTO/ISO markets, or

• QF has access to comparable wholesale markets

• FERC Rulemaking (Order No. 688)

• FERC suspends must-buy in Cal-ISO, eastern RTOs 

• Mandatory purchase remains in “unorganized markets”

• Mandatory purchase remains for QFs w/ capacity of 20 MW or less
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Order No. 872 Timeline

• FERC Technical Conference, June 2016

• NOPR, Sept. 19, 2019 (168 FERC ¶ 61,184)

• Final Rule, July 16, 2020 (172 FERC ¶ 61,104)

• Rehearing petitions

• Order No. 872-A on rehearing and clarification
• Affirmed Final Rule; provided clarification in some areas

• Petitions for review pending (9th Circuit)
• Oral argument held Mar. 8, 2022

• Case Nos. 20-72788, et al.
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Broadview Solar Litigation

• How is PURPA’s 80 MW 
limit measured?

• Broadview Solar, LLC, 172 
FERC ¶ 61,194 (2020), 
order on reh’g, 174 FERC ¶ 
61,199 (2021), reh’g 
denied, 175 FERC ¶ 61,228 
(2021)

• D.C. Circuit appeals 
pending; briefing just 
finished Apr. 12, 2022, in 
Case Nos. 21-1126, et al.

160 
MW DC

Solar Panels

50 MW 
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Storage 

80 MW 
AC

Inverter



Section 2
Avoided Cost

Order No. 872 Permits Additional Flexibility

for States to Define Avoided Cost

Eric Christensen
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Avoided Cost: A History

• PURPA requires avoided cost rates that
• “Encourage” QFs

• Are “just and reasonable” to consumers

• Are “non-discriminatory” 

• Order No. 69:
• Highest avoided cost rates

• Fixed-price or as-delivered price, at QF’s choice

• Contract length: sufficient to support financing

• Flexible avoided cost methodology
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Avoided Cost: Order No. 872
• Critique: 

• Long-term contracts exceed actual avoided costs

• Proliferation of QFs 

• Changes to Long-Term Fixed Price Requirement
• Only fixed capacity price is now required

• Variable energy price is now permitted

• New Menu of Avoided Cost Options
• LMP prices

• Liquid market hubs

• Competitive market prices

• Natural gas pricing

• No Minimum Contract Length
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Avoided Cost: What Next?

• Litigation & Likely Challenges 
• Appeals of Order No. 872 (SEIA v. FERC, 9th Cir. Case Nos. 

20-72788, et al.)

• MTSUN v. MT. Dept. of Pub. Serv. Regulation, 401 MT 
324 (2020)

• State Implementation
• New rules add options, not mandates

• States may adopt, not required to

• Some state laws may bar options
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Section 3
One-Mile Rule

Conversion of the Bright-Line “One-Mile Rule” to a 
Tiered Analysis 

Ryan Norfolk
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The One-Mile Rule - 18 C.F.R. § 292.204(a)

“[T]he power production capacity of a facility for which [QF] 
qualification is sought, together with the power production 
capacity of any other small power production facilities that 
use the same energy resource, are owned by the same 
persons or its affiliates, and are located at the same site, may 
not exceed 80 MW…”

Before Order No. 872:  “[F]acilities are considered to be 
located at the same site as the facility for which qualification 
is sought if they are located within one mile of the facility for 
which qualification is sought….”
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Unpacking the Elements 

• Common Energy Resource
• E.g., solar, wind, hydro (using same impoundment)

• Common Ownership
• Same owner as or affiliate(s) of owner of certifying facility

• Common Location
• Facilities located within 1 mile of each other (as measured from the 

electrical generating equipment of the facility)
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The Old Rule 

• Small power production facilities using the same 
energy resource and that are owned by the same 
person(s) or its affiliates are irrebuttably presumed
to be at the same site if they are within one mile of 
each other. 

• Small power production facilities using the same 
energy resource and that are owned by the same 
person(s) or its affiliates are irrebuttably presumed
to be separate QFs if they are more than one mile 
apart. 
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The Impetus for Change 

“In recent years, arguments have been raised that 
some QF developers are circumventing the one-mile 
rule, and thereby circumventing PURPA, by 
strategically siting small power production facilities 
that use the same energy resource … slightly more 
than one mile apart in order to qualify as separate 
[QFs].”

NOPR at P 97
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The New One-Mile Rule 

• Tiered Distance-Based Presumptions
• Affiliated small power production facilities located 

within one mile of each other are irrebuttably 
presumed to be at the same site.

• Affiliated small power production facilities located more 
than one mile but less than ten miles from each other 
are rebuttably presumed to be at separate sites. 

• Affiliated small power production facilities located more 
than ten miles from each other are irrebuttably 
presumed to be at separate sites.
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The New One-Mile Rule (cont.)  

• Expanded definition of “electrical generating 
equipment” 
• Any primary power generation equipment except that 

used for gathering energy. 
• What it means?  Every solar panel, every turbine.

• Expanded intervention and protest rights 
• Any interested person or entity may seek to intervene 

and protest a self-certification or re-certification (that 
makes a substantive change) without having to file a 
petition for declaratory order and pay associated filing 
fees.
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You Are Now Entering … The Rebuttable 
Zone 

• What evidence is sufficient to rebut the separate 
site presumption for facilities between one and ten 
miles?

• What additional evidence can QFs provide in their 
certification to prevent/mitigate protests?

• What additional process will protests be afforded 
(e.g., paper hearing, full hearing and settlement 
procedures)?
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Section 4
QFs in Organized Markets

Reducing the Threshold for Exemption

from Mandatory Purchase Obligation 20 MW to 5 MW

Ryan Norfolk
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The Historical Context 

Congress, in EPAct 2005, added Section 210(m) to 
PURPA, which allows for the termination of an 
electric utility’s requirement to enter into a new LEO 
or contract with a QF if the QF has nondiscriminatory 
access to certain defined organized wholesale 
markets (e.g., RTOs/ISOs)
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Non-Discriminatory Access and the QF 
Purchase Obligation

• Under FERC’s PURPA regulations, a QF with a net 
power production capacity at or below 20 MW 
does not have non-discriminatory access to 
organized electric markets (ISOs/RTOs)
• This presumption may be rebutted 

• As a consequence, electric utilities in ISO/RTO 
control areas must contract to purchase the output 
of QFs with a net power production capacity of 20 
MW or less
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The New Rule 

• A QF is rebuttably presumed to have non-
discriminatory access to ISO/RTO markets if it has a 
net power production capacity of more than 5 MW. 
• Applies only to small power QFs, not cogeneration.

• The Commission expressly declined to lower the 
threshold to 1 MW, as proposed in the NOPR, 
recognizing that resources near the 1 MW level do 
experience challenges participating in the markets.
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Why 5 MW?

• Factors since the passage of Order No. 688/688-A, 
including the maturation of the “once-nascent 
renewables industry,” support a reduced threshold.

• BUT, FERC stated that “there is no unique number 
to draw a line for determining what is a small 
entity.” 
• Query: how is a seemingly arbitrary threshold just, 

reasonable, and not unduly discriminatory?
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Section 5
Legally Enforceable 

Obligations
New Criteria for Forming LEOs 

Scott Johnson
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What’s a LEO?
• LEO occurs when QF triggers utility’s mandatory 

purchase obligation, where applicable

• Establishes QF’s right to “long-term transactions” vs. 
“as-available sales”

• LEO can—and often does—result in PPA; not required

• LEO prevents avoidance of mandatory purchase 
obligation

• See, e.g., JD Wind 1, LLC, 129 FERC ¶ 61,148 (2010)
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When Does a LEO Arise?

• No federally-mandated requirements

• Formation criteria vary by state; established by 
state commissions (cooperative federalism)

• Examples of existing formation criteria

• LEO can form before contract; no writing required

• See, e.g., Cedar Creek Wind LLC, 137 FERC ¶ 61,006 (2011)
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Why Do LEOs Matter?
• LEO empowers QF to enforce mandatory purchase 

obligation, where applicable

• Point at which LEO arises often was, before the Final Rule, 
when “avoided cost” would be established

• Divergent perspectives on formation timing

• Developers and owners of and investors in QFs want LEOs to form 
earlier to add certainty, increase financeability

• Utilities want to avoid “speculative paper projects” to reduce 
resource planning and reliability risk

• Recent illustration in Magnolia Solar, LLC vs. S.C. Pub. Serv. Auth., 
179 FERC ¶ 61,106 (2022)
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NOPR Proposal (1/2)

• FERC proposed new criteria for (1) “commercial 

viability;” and (2) “financial commitment”

• Criteria to be “objective, reasonable, state-determined”

• Primary objectives:

1. Avoid triggering mandatory purchase obligation for 

unviable projects unreasonable to include in planning;

2. Ensure utilities can’t unilaterally and unreasonably decide 

when mandatory purchase obligation attaches
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NOPR Proposal (2/2)

• Non-exhaustive “prerequisites” or “indicia” of 
“commercial viability” and “financial commitment”

• Satisfaction or “process of undertaking”

1. Site control

2. Interconnection request

3. Securing local permits and zoning variances

4. “Other similar, objective criteria”

• FERC sought comment
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Final Rule (1/2)

• FERC required states to set criteria for (1) “commercial viability” and (2) 
“financial commitment” before QF can get a contract or LEO

• Provided flexibility, but criteria must be objective and reasonable

• “Examples”:

1. meaningful steps to obtain site control

2. submission of an interconnection application

3. applying and paying fees for permitting and zoning

4. deposit to state commission

• FERC declined to set federal factors or baseline
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Final Rule (2/2)

• Factors must be w/in QF control

• FERC did not require “having obtained financing”

• Requisite “financial commitment” is of the developer

• Impermissible requirements:

1. Execution of an IA or PPA

2. Formal complaint to state commission

3. Requirement for QF to provide firm power

4. Operation within 90 days  

• FERC rejected all as unreasonable; still out of bounds
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Two Clarifications

• Final Rule had no effect on existing contracts or 
LEOs in place as of the Effective Date, regardless of 
development status

• Utilities not precluded from executing PPA before 
QF meets applicable state-established criteria
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Sources and Timing of New Rules

• Still TBD in many states

• States have revised or will need to revise relevant 
statutes and regulations

• Some have already taken some action; changes still 
pending in some cases

• Uncertainty will persist while litigation remains 
ongoing
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Implications

• Changes likely to delay formation of LEOs

• Developers will need to invest more time and $$$

• Some additional financing/sale risk

• Utility protection from unviable QFs

• Effects will not be uniform
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Section 6
QF Certification

New Opportunities for Challenges

Scott Johnson
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QF Certification Basics
• Not a QF →

• No mandatory purchase obligation

• No QF regulatory exemptions

• For facilities > 1 MW, two options (18 C.F.R. §§ 292.203, 207)

• Application for FERC certification (w/ Form 556 and fee)

• Self-certification; effective on filing (Form 556 only)

• Facilities ≤ 1 MW exempt (18 C.F.R. § 292.203(d)(1))

• FERC can waive for cause (18 C.F.R. § 292.203(d)(2))
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Old Means to Challenge

• Application for certification or recertification

• New – Protest during comment period (no fee)

• Existing – Protest during comment period (no fee)

• Self-certification or self-recertification

• New – Petition for declaratory order (+fee)

• Existing – Petition for declaratory order (+fee)
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NOPR Proposal

• FERC proposed to open ANY certification or 
recertification to protest

• Challenger would have initial burden, then burden 
would shift to applicant

• Self-certifications remain effective until resolution

• Timing for FERC action

• FERC sought comment
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Final Rule - Overview

• FERC made some significant changes to the QF 
certification process; likely most relevant for 
facilities at or near 80 MW

• BUT, some protections for QFs remain, including 
“legacy treatment” under certain circumstances
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Final Rule - Specifics
• New applications for certification – no change

• New self-certifications

• Open to protest w/in 30 days; responses due w/in 30 days

• Remain effective upon filing, during protest, and until FERC revocation

• What about existing certifications?

• Applications for recertification and self-recertifications

• Now open to protest w/in 30 days, but only where there are “substantive 
changes to the existing certification”

• Responses due w/in 30 days

• Both:  FERC to act w/in 90 days (can toll for an additional 60 days)
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Final Rule - “Substantive Changes”
• So, what are “substantive changes”?

• Two examples:

1. “[C]hange in electrical generating equipment that increases power 
production capacity by the greater of 1 MW or 5 percent”

2. “[C]hange in ownership in which an owner increases its equity 
interest by at least 10% from the equity interest previously reported”

• Non-substantive changes are “administrative only;” definition?

• Any interested party can still petition for decertification any time
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Final Rule - Protest Process
• “[A]ny fact or representation” or “other aspect of a QF’s filing . . . inconsistent 

with PURPA or [the] PURPA Regulations” is fair game

• Challenger has initial burden of prima facie demonstration

• More than “general allegations or unsupported assertions”

• No discovery; responses allowed w/in 30 days

• Requirements after affirmative certification?

• Future protest has to show materially “changed circumstances”

• Can still petition for decertification any time

• Protests not very common—since Dec. 31, 2020, there have been only a handful
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Implications
• More opportunities to challenge QF status, and those 

challenges are now easier and less expensive

• FERC expected most protests “will relate to the new 
more-than-one-but-less-than-10-miles rebuttable 
presumption”

• As always, failure to conform w/ “any material facts or 
representations” means prior certification or self-
certification “may no longer be relied upon” (so 
“prompt” recertification is key)

• Not every QF at equal risk
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Practice Notes
• Prospective from Effective Date (which was Dec. 31, 2020)

• Protest rule applies based on filing date, not status

• Service failures?

• Challenger has to move to intervene as well

• Anticipatory protections?

• Helpful to work with potential protestors before filing

• Options for rehearing and appeal?

• Can always petition for decertification

• Spell it out – Do not expect FERC staff to read between the lines 
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New Recert. Option for Rooftop PV

• FERC provided a new, quarterly recertification 
option for rooftop solar PV

• Helpful for affiliated facilities within a mile

• Recertification now required only for change +/- 1 
MW in a calendar quarter; reportable w/in 45 days
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Section 7
Next Steps 

Next Steps and Best Practices for Energy Counsel

All
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Action at FERC Since Final Rule

• Order No. 872-A on rehearing and clarification

• Broadview Solar – FERC returns to an “output” 
based analysis of QF size 

• Irradiant Partners – recertification is essential to 
maintaining QF status and must be done promptly 
(178 FERC ¶ 61,215)
• Promptly?  30 days or less from the change, but parties 

can certify before a change occurs. 
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Next Steps in Litigation

• Ninth Circuit Appeals (Case Nos. 20-72788, et al.)
• Initial briefing completed

• Oral argument held Mar. 8, 2022

• Complex Jurisdictional Statute

• Decision Could Still Be Some Time Away
• Possibilities?

• Commission composition different now if remanded

• 3-2 majority for Democrats could change direction
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State Implementation

• States May Now Act, and Some Have Started
But, uncertainty remains because of pending litigation

• Continue Following and Participating in Relevant 
State Commission Proceedings

55



56



Thank You

Eric L. Christensen

Principal, Beveridge & Diamond

echristensen@bdlaw.com

Ryan C. Norfolk

Special Counsel, Baker Botts

ryan.norfolk@bakerbotts.com

Scott D. Johnson

Senior Counsel, Akin Gump

sdjohnson@akingump.com
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