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Bio

Lawrence Simon is a partner in the New York area firm 
of Javerbaum Wurgaft.  He is past Chair of the 
American Association for Justice (“AAJ”) Trucking 
Litigation Group. 

He is also Past Chair of the AAJ Bus Litigation Group 
and Motor Vehicle and Premises Liability Section.

Larry is current co-chair of the AAJ Rideshare 
Litigation Group. 
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Drowsy Driving Statistics

According to the American Sleep 
Foundation, about half of U.S. adult 
drivers admit to consistently getting 
behind the wheel while feeling drowsy. 
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More Stats

About 20% admit to falling asleep behind the 
wheel at some point in the past year – with 
more than 40% admitting this has happened 
at least once in their driving careers. 
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Effect of Drowsy Driving

 Driving after going more than 20 hours without 
sleep is the equivalent of driving with a blood-
alcohol concentration of 0.08% – the U.S. legal limit

 You are three times more likely to be in a car crash if 
you are fatigued

 Micro-sleep of just 4 or 5 seconds can result in a 
vehicle traveling the length of a football field if the 
driver is driving at highway speed
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Common Instances of Drowsy Drivers

 Interstate Truck Drivers

 Delivery Drivers

 Motor Coach Bus Drivers

 Taxi/Rideshare Drivers

 Lack of Sleep unrelated to driving
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More Statistics

 According to the National Highway Traffic 
Safety Administration, every year about 
100,000 police-reported crashes involve 
drowsy driving. 

 A study by the AAA Foundation for Traffic 
Safety estimated that 328,000 drowsy 
driving crashes occur annually. That's more 
than three times NHTSA’s number.
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Cost of Drowsy Driving

 NHTSA stats: Crashes due to drowsy driving result 
in more than 1,550 fatalities and 71,000 injuries per 
year

 AAA-Their study found that 109,000 of  annual 
drowsy driving crashes resulted in an injury and 
about 6,400 were fatal.

 NHTSA estimates fatigue-related crashes resulting in 
injury or death cost society $109 billion annually, not 
including property damage
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Commercial Vehicle Crashes

 Trucks and Buses travelling in interstate commerce 
are regulated by the Federal Government

 Trucks and Buses not travelling in interstate 
commerce are subject to many of the same rules as 
interstate vehicles, as the states have adopted the 
Federal Motor Carrier Safety Regulations as state 
law, in most instances
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Non-Commercial Drivers 

 Limited laws-It is a crime in New Jersey and 
Arkansas to drive when 24 hours have passed 
without sleep.

 47 State Driver’s Manuals (and Washington DC) 
include drowsy driving topics

 17 states include drowsy driving in their driver’s 
education curriculum
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Federal Motor Carrier Safety Administration

 The Motor Carrier Safety Improvement Act of 1999 
created the Federal Motor Carrier Safety 
Administration (FMCSA) as a separate 
administration within the U.S. Department of 
Transportation on January 1, 2000. 

 The primary mission of FMCSA is to reduce crashes, 
injuries, and fatalities involving large trucks and 
buses.
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What has the FMCSA done?

 Hours of Service regulations/rulemaking for truck 
drivers

 Hours of Service regulations /rulemaking for bus 
drivers

 Fatigue Rulemaking/Model CDL 

 manual requirements
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Recent Reaffirmation by FMCSA

 “The goal of [the HOS] rulemaking is to reduce 
excessively long work hours that increase both the 
risk of fatigue-related crashes and long-term health 
problems for drivers.”

 The objective of the HOS rules “is to reduce both 
acute and chronic fatigue by limiting the maximum 
number of hours per day and week that the drivers 
can work.”
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FMCSA Studies

 “[S]tudies have demonstrated that long work hours, 
both daily and weekly, lead to reduced sleep and, in 
the absence of sufficient recovery time, chronic 
fatigue.”

 “Fatigued drivers have slowed reaction times and a 
reduced ability to assess situations quickly.”
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Purpose of Hours of Service Rules

1) To make our roadways safer by reducing crashes caused by 
driver fatigue;

2) The link between driver fatigue and attentiveness is well-
recognized and has been known for many decades;

3) A fatigued driver, whether that fatigue results from 
excessive hours of work or other causes, may become an 
inattentive, careless, or otherwise unsafe driver
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The Truth
20



We Need More of These
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And Less of 
This!
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What Does this Mean?

Driving too 

long is bad! Resting before 
driving is good!

Mkay?
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Log Reporting 

Who Must Complete Logs:

Driver of CMV in Interstate commerce where CMV is:

1) Over 10,001 pounds
2) Gross vehicle weight/gross combination weight of 10,001 pounds or 
more+
3) Transporting 9 passengers or more for compensation (including 
driver).
4) Transporting 16 passenger or more, regardless of $$ (including 
driver)
5) HazMat-Placardable

* Review exceptions—i.e. 100 miles radius, non CDL vehicle (short 
haul/short distance)
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Foot on the pedal never 
ever false metal
Engine running hotter than 
a boiling kettle
My job's ain't a job it's a 
damn good time

"No Sleep 'Til Brooklyn"

26



Record keeping

 The FMCSRs  require a daily log:  Complete record of 
all activity in a 24-hour period for compliance with 
the maximum driving time set out in §395.3 for 
trucks (property carrying vehicles) and 393.5 for 
buses and other commercial passenger carrying 
vehicles.

 The daily log is to be sent to the carrier employing 
the driver within 13 days of completion.  

 Carrier only required to keep these logs for six (6) 
months
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I'll squeeze into heaven and 
Valentine
My bed is pulling me, 
gravity

Daysleeper

"Daysleeper"
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Important Terms

 Driving Time

 On Duty Time

 Off Duty Time
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Max Times

§395.3 of the FMCSRs sets forth the maximum 
working times.  

 These rules set limits on driving based on both “on-
duty time” and “driving time”  

 There is an 11-hour driving limit and a 14-hour on-
duty limit per day, and a 60 or 70 hour on-duty limit 
per 7- or 8-day “week.”
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Exit light
Enter night
Take my hand
Off to never never land

"Enter Sandman"
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Bus rules

 For a bus driver, the requirements under 395.5 are 
similar, with the exception that the driving time is 
limited to 10 hours, rather than 11.

 The 11-hour driving limit essentially provides that a 
trucker may not drive for more than 11 hours at a 
time following 10 consecutive hours of off-duty time.

 For a bus driver, the reset/restart time is only 8 
consecutive hours off duty. 
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Truck vs Bus

 The 14-hour on-duty limit allows a truck driver a 14-
hour window within which to drive.  As with the 11-
hour driving limit, the 14-hour limit is allowed after 
10 consecutive hours of off-duty time.

 For a bus driver, the time period for being able to 
drive after coming onto duty is 15 hours under Part 
395.5, an hour more than the 14 hour truck driver 
time period under Part 395.3.  
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Weekly rules

Although sometimes referred to as a “weekly” limit, the 60 
or 70 hour rules set driving limits for 7- and 8-day periods, 
and prohibit driving after either 60 or 70 hours of on-duty 
time.  

If the trucking company does not operate vehicles every 
day of the week, a trucker may not drive after being on-
duty for 60 hours during any 7 consecutive days.   

If the trucking company does operate vehicles every day of 
the week, it may assign drivers to the 70-hour/8-day 
schedule
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Rut-ro

Once a driver reaches the 60- or 70-hour limit, he or 
she cannot drive again until their on-duty time drops 
below 60 or 70 hours for the 7- or 8-consecutive-day 
time period.  

The 7- or 8-day  time period for calculating the 60- or 
70-hour limits can be “reset” by taking 34 consecutive 
hours of off-duty time.
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Driving Time

“Driving time.” All time spent at the driving controls 
of a commercial motor vehicle in operation.
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I had to escape
The city was sticky and cruel
Maybe I should have called you first
But I was dying to get to you
I was dreaming while I drove
The long straight road ahead, uh, 
huh

I drove all night to 
get to you
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On Duty Time

“On-duty time.” All time from the time a driver begins 
to work or is required to be ready until the time the 
driver is relieved from work and all responsibility for 
performing work.  The definitions has a list of 
activities that are included within this definition, such 
as time spent waiting at a plant or terminal facility 
waiting to be dispatched and inspection time.  
Essentially, any time spent performing any work for 
the trucking company is considered “on-duty time.”
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Off Duty Time

“Off-Duty time.” Curiously, “off-duty” is not included 
anywhere in the §395.2 definitions section for the HOS 
regulations.  It is discussed in FMCSA publications as 
anytime a trucker is not “on-duty.”   Additionally, since 
on-duty time is covered in nine subsections of part 

395-.2, an argument can be made by motor carriers 
that anything not covered in the on-duty section would 
fall under off-duty.
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Sleep tight, we'll drive all night
Turnpikes across state lines...

Hand claps are fading fast, but you still 
can believe it's passing
These night are fading fast, so you made 
?? Until midnight, Six hundred miles 
will be soon

Sleep Tight 40



Sleeper Berth

“Sleeper berth.” As with “off-duty,” the definitions 
section of the HOS regulations does not specifically 
define sleeper berth time. However, §395.8, when 
describing how to record sleeper berth time, describes 
it as “time off-duty resting in a sleeper berth, as 
defined in §395.2.”   Additionally 395.3 and 395.5 
discuss sleeper berth time requirements for trucks and 
buses. 
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All the lights they try to pull me in
Oh and I should be sleeping
Oh but I can't close my eyes anymore
So wide awake again

And everybody says that I should just forget
The hardest part is over with

But it’s so dark and I can't see the light

"Overnight"
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• Using the FMCSRs, the Logbook Guide, and 

look for HOS violations 

Analyzing Logbooks in your Case
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• Look at “driving miles” and the “driving time” 

on the Driver’s Daily Log:

Analyzing Logbooks in your Case
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• Cross-reference the driver’s log

– Miles match the destination points?

– Destination Points match fuel receipts? Tolls?

Analyzing Logbooks in your Case
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I'm so sleepy yeah
I'm so sleepy yeah
I could lay my head on a piece of 
lead
and imagine it was a springy bed
'cause i'm sleepy, sleepy

"I'm So Sleepy"
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HOS/Fatigue Rules:  CDL Manual
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HOS/Fatigue Rules:  CDL Manual
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HOS/Fatigue Rules:  CDL Manual
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HOS/Fatigue Rules:  CDL Manuals
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HOS/Fatigue Rules:  CDL Manual
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HOS/Fatigue Rules:  CDL Manuals
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HOS/Fatigue Rules:  CDL Manual
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HOS/Fatigue Rules:  CDL Manual
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HOS/Fatigue Rules:  CDL Manual
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HOS/Fatigue Rules:  CDL Manual
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HOS/Fatigue Rules:  CDL Manual
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HOS/Fatigue Rules:  CDL Manual
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And Aloha Means Goodbye

Lawrence M. Simon, Esq.
Javerbaum Wurgaft Hicks Kahn Wikstrom & 
Sinins

New York & New Jersey

LSimon@LawJW.com

TruckingLawyer@GMail.com
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PHINEAS GAGE BEFORE: 

• 25 year-old responsible, 
employed railroad foreman
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PHINEAS GAGE AFTER: 

• Crude, vulgar, impatient 

• Traveled with the circus

• Developed epilepsy

• Health spiraled downward

• Died age 37  
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+ =
TIME 

UNTREATED
LACK OF SLEEP
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Chronic sleep debt can be caused by 
both lack of: 

1. Quantity of sleep; and 

2. Quality of sleep (Obstructive sleep 
apnea, insomnia, restless leg 
syndrome, illnesses and 
medications interfere)
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SLEEP DEBT

The accumulated loss of sleep and any 
sleep less than an individual’s daily 
requirement. 
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FATIGUE

The sleepy or drowsy state is when one 
requires effort to stay attentive or 
struggle against closing eyes. This is a 
red flag that means the driver is 
impaired and has created a hazard. 
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FATIGUE

A ten-hour break before driving does not 
mean a driver is alert. 



THE BIOLOGICAL MYSTERY -

WHY WE SLEEP: 

WRIGHT I LAW I PLC
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”If sleep does not serve an absolutely vital 
function, then it is the biggest mistake the 
evolutionary process has ever made.”

-Dr. Richard Rechtschaffen



THE BIOLOGICAL MYSTERY -

WHY WE SLEEP: 

WRIGHT I LAW I PLC
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Every species ever studied sleeps even 
though they can’t hunt, gather, socialize, 
reproduce or even protect themselves 
during sleep. 



THE BIOLOGICAL MYSTERY -

WHY WE SLEEP: 

WRIGHT I LAW I PLC
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Every major organ in the body is optimally 
enhanced during sleep. 



THE BIOLOGICAL MYSTERY -

WHY WE SLEEP: 

WRIGHT I LAW I PLC
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Many physical effects are linked to over-
activation of the sympathetic nervous 
system (fight or flight). Sleep provides 
decreases in cortisol levels, lowers blood 
pressure and causes growth hormones to 
to replenish the linings of blood vessels. 



SLEEP-WAKE CYCLES: 

WRIGHT I LAW I PLC
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CIRCADIAN RHYTHM: 

WRIGHT I LAW I PLC
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CIRCADIAN RHYTHM:

INTERRUPTION CAN RESULT IN DECREASED PERFORMANCE AND 

IMPAIRED JUDGMENT –

DRIVING IN THE DANGER ZONE

WRIGHT I LAW I PLC
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THE BIOLOGICAL MYSTERY -

WHY WE SLEEP: 

WRIGHT I LAW I PLC
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The brain sends calming signals during NREM sleep to the 
sympathetic nervous system which decreases blood pressure and 
heart rates. 



THE BIOLOGICAL MYSTERY -

WHY WE SLEEP: 

WRIGHT I LAW I PLC
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Sleep allows cells to retain the ability to absorb blood glucose. 



THE BIOLOGICAL MYSTERY -

WHY WE SLEEP: 

WRIGHT I LAW I PLC
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Sleep regulates balance of hormones that control appetite. 



THE BIOLOGICAL MYSTERY -

WHY WE SLEEP: 

WRIGHT I LAW I PLC
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Sleep releases cells that fight foreign and diseased cells, like cancer: 



THE BIOLOGICAL MYSTERY -

WHY WE SLEEP: 

WRIGHT I LAW I PLC
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Sleep protects fragile genes. Damaged genes increase the effects of 
aging: 



THE BIOLOGICAL MYSTERY -

WHY WE SLEEP: 

WRIGHT I LAW I PLC
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Sleep removes toxic protein (beta-amyloid) in the brain that in 
poisonous to neurons and is linked to Alzheimer’s: 



THE BIOLOGICAL MYSTERY -

EFFECTS OF CHRONIC SLEEP LOSS: 

WRIGHT I LAW I PLC
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KNOWN 
RISKS:
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NEW RESEARCH:  

COGNITIVE RISK OF HARM: 

WRIGHT I LAW I PLC

➢ SHORTFALLS IN PERFORMANCE

➢ IMPAIRED JUDGMENT

➢ ATTENTION FAILURES

➢ INABILITY TO LEARN AND RETAIN 
INFORMATION

➢ INABILITY TO RECOGNIZE 
SYMPTOMS
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NEW RESEARCH:  

DISEASE-RELATED RISK OF HARM: 

WRIGHT I LAW I PLC
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➢ Cancer

➢ Stroke

➢ Destroys immunity

➢ Increases risk of 
diabetes

➢ Increases risk of heart 
attack
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Sedative-Hypnotics:
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≠ SLEEP
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Sedative-Hypnotic:

Sedates (knocks out) the higher regions in the 

brain’s cortex and prevents cells from firing. 
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Sedative-Hypnotic:

The induced sedation prevents the deep

brainwaves normally achieved in sleep and 

deprives the person of the benefits associated 

with deep sleep.

-Knurowska and Dijk, Journal of Pharmacology 29, no. 7 (2015); 764-76.
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Sedative-Hypnotic:

Can also produce rebound insomnia and depedency.
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Risk factors for obstructive sleep 
apnea: 

1. Obesity; 

2. Family history of snoring or 
apnea; 

3. Being male
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Evidence: 

• Not uncommon for a driver not to 
recall that he dozed off in the 
moments before crash.

• How do we prove it? 
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Consider:

• Scientific studies on effects of chronic sleep 
deprivation; 

Basis of expert opinions:
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Consider:

• Work hour history of driver (e.g., erratic schedules, 
factors that make it more likely to impair sleep 
quality).

Basis of expert opinions:
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Darling v. J.B. Expedited Servs., 2006 LEXIS 5400 
(M.D. Tenn. 2006):

• Plaintiff claims truck driver dozed off and side-
swiped plaintiff while he was on side of road and 
killed him.

• Defendant claimed he “fell” into the path of truck.
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Darling v. J.B. Expedited Servs., 2006 LEXIS 5400 
(M.D. Tenn. 2006):

• Plaintiff’s accident reconstructionist opined 
defendant driver could not have completed the 
trip from Texas to Tennessee in less than the 
maximum 11 hours drive time.
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Darling v. J.B. Expedited Servs., 2006 LEXIS 5400 
(M.D. Tenn. 2006):

Plaintiff’s sleep physiology expert opined: 

• Trucker was fatigued and sleep-deprived at the 
time of the crash; 

• Trucker was impaired by fatigue; 

• His fatigue was a contributing to crash. 
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Darling v. J.B. Expedited Servs., 2006 LEXIS 5400 
(M.D. Tenn. 2006):

Plaintiff’s sleep physiology expert based his opinion 
on: 

• Police reports, accident recon. report, published 
studies including articles he authored.  
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Darling v. J.B. Expedited Servs., 2006 LEXIS 54000 
(M.D. Tenn. 2006):

Expert ruling (Judge William Haynes): 

• Plaintiffs’ expert satisfies Fed. R. Evid. 702, 703, 
403, Daubert and Kumho Tire Co.  
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Ryans v. Kock Foods, LLC., 2015 LEXIS 179979 (E.D. 
Tenn. 2015):

Plaintiff’s expert was to testify: 

• The driver violated the standard of care of a 
commercial driver in a way that was consistent 
with a driver who was on the verge of falling 
asleep; and 

• He failed to respond to a long period of warning 
that reasonably alert driver woud respond to.
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Ryans v. Kock Foods, LLC., 2015 LEXIS 179979 (E.D. 
Tenn. 2015):

Expert ruling (Judge Susan Lee): 

• “The question of what ‘any reasonably alert 
driver’ would do, however, does not require any 
scientific, technical, or other specialized 
knowledge…[t]he effects of fatigue on a driver are 
matters of common knowledge.”
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CAN TECHNOLOGY ERADICATE DROWSY 
DRIVING?  
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Thank You!

Matthew E. Wright 

“PROVING DRIVER FATIGUE IN TRUCKING AND COMMERCIAL 
VEHICLE ACCIDENTS: FEDERAL AND STATE LAWS, EVIDENTIARY 
CONCERNS ”

STRAFFORD WEBINAR

MARCH 5TH, 2019
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