
The audio portion of the conference may be accessed via the telephone or by using your computer's 

speakers. Please refer to the instructions emailed to registrants for additional information.  If you 

have any questions, please contact Customer Service at 1-800-926-7926 ext. 10. 

Presenting a live 90-minute webinar with interactive Q&A 

Protecting Privilege in  

Post-Accident Investigations  
Successfully Asserting Attorney-Client Privilege, Self-Critical  

Analysis Privilege, Work Product Doctrine and More 

Today’s faculty features: 

 

1pm Eastern    |    12pm Central   |   11am Mountain    |    10am Pacific 

TUESDAY, MARCH 22, 2016 

Todd Presnell, Partner, Bradley Arant Boult Cummings, Nashville, Tenn. 

 

Heidi G. Goebel, Goebel Anderson, Salt Lake City 



Tips for Optimal Quality 

Sound Quality 

If you are listening via your computer speakers, please note that the quality  

of your sound will vary depending on the speed and quality of your internet 

connection. 

 

If the sound quality is not satisfactory, you may listen via the phone: dial  

1-866-869-6667 and enter your PIN when prompted. Otherwise, please  

send us a chat or e-mail sound@straffordpub.com immediately so we can 

address the problem. 

 

If you dialed in and have any difficulties during the call, press *0 for assistance. 

 

Viewing Quality 

To maximize your screen, press the F11 key on your keyboard. To exit full screen,  

press the F11 key again. 

 

 

FOR LIVE EVENT ONLY 



Continuing Education Credits 

In order for us to process your continuing education credit, you must confirm your 

participation in this webinar by completing and submitting the Attendance 

Affirmation/Evaluation after the webinar.  

 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 

that you will receive immediately following the program. 

 

For additional information about continuing education, call us at 1-800-926-7926 

ext. 35. 

FOR LIVE EVENT ONLY 



Program Materials 

If you have not printed the conference materials for this program, please 

complete the following steps: 

• Click on the ^ symbol next to “Conference Materials” in the middle of the left-

hand column on your screen.   

• Click on the tab labeled “Handouts” that appears, and there you will see a 

PDF of the slides for today's program.   

• Double click on the PDF and a separate page will open.   

• Print the slides by clicking on the printer icon. 
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The Issue 

6 



Agenda 

• Illustrative case studies 

• Attorney–Client Privilege 

• Work-Product Doctrine 

• Self-Critical Analysis 
Privilege 

• Employment Law Pitfalls 

• Peer-Review Privilege 

• Special Problem—Claims 
Adjusters 

• New case study 

• Practice Tips 
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Segway, Inc. v. Special Olympics 
Conn., Inc., 

2015 WL 7421719 (Conn. Super. Ct. 
2015) 

Case Study 
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Nelson v. Intercontinental Hotels 
Group, 

2013 WL 5890612 (N.D. Ill. Nov. 1, 
2013) 

Case Study 
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Attorney-Client Privilege 
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Attorney-Client Privilege 

Written Oral 
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Attorney-Client Privilege 

Intent to Remain 
Confidential 

Confidential 
when made 
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Attorney-Client Privilege 

For purposes 
of rendering 
legal advice 
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Attorney-Client Privilege 

Employee—Outside 
Counsel 

Employee—In-House 
Counsel 
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Attorney-Client Privilege 

Employee—
Employee 

In-House Counsel—Outside 
Counsel 
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Attorney-Client Privilege 

• Communication made for purpose of    
rendering legal advice 

• Made at direction of supervisor 

• Request made to secure legal advice 

• Subject matter of communication within 
scope of employee’s duties 

• Communication kept confidential 
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Work-Product Doctrine 

•Governed by Fed. R. Civ. P. 26(b)(3) 

•Doctrine encompasses sources outside 
client communications 

•Broader than attorney–client privilege 

•Qualified protection—depends on type 
of work-product sought and adversary’s 
need 
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Work-Product Doctrine 

•Elements— 
•Documents 
•Prepared in anticipation of 
litigation or trial 
•By party or party’s representative 
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Work-Product Doctrine 

•Opinion Work Product 

• Court shall protect against disclosure 
of the mental impressions, conclusions, 
opinions, or legal theories of any 
attorney or other representative of a 
party concerning the litigation 

•Absolute protection 
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Work-Product Doctrine 

•Fact or Ordinary Work Product 

•Materials gathered at the 
attorney’s request 

•Qualified Protection 
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Self-Critical Analysis Privilege 

• Many jurisdictions do not recognize 

• Narrow construction 

• Must result from critical self analysis 

• Strong public interest in not chilling free flow of 
information 

• Information must be type which would be impeded 
or chilled if discovery were allowed 

• Many jurisdictions require confidentiality of 
documents 
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Peer-Review Privilege 

• More readily recognized than self-critical privilege 

• Treatment varies by industry 

• Health Care Quality Improvement Act 28 U.S.C. 
§§11101-11152 

• Grants immunity to participants in peer review process 

• Does not make peer review proceedings privileged 

• No common law privilege for peer review 
proceedings 
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Special Problem—Claims Adjusters 

• Primary role as a matter of course is to investigate 
claims 

 

• Often not attorneys or paralegals 

 

• Privileged materials sent directly to adjusters 
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Case Study 

Doehne v. Empres Healthcare 
Mgt.,  

2015 WL 4756393 (Wash. Ct. 
App. 2015) 
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Employment Law Tip 

• Beware of the assertion of the Faragher/Ellerth 
defense 
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Case Study 

 

 Williams v. United States Envtl. Servs., LLC, 
2016 U.S. Dist. LEXIS   18290, (M.D. La.) 
(Feb 16, 2016) 
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Case Study 
 

 

 Ambrose-Frazier v. Herzing, Inc. 2016 U.S. 
Dist. LEXIS 30174 E.D. La. (March 9, 2016) 
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Practice Tips 

• Be wary of forms 

• Take steps to treat information as confidential 

• Opinions and analysis is privileged but facts are not 

• Legal department should address investigation 
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Practice Tips 

• Use caution in verbiage describing incident details 
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heidi.goebel@Segway.com 

Privileged & Confidential—Investigation Report 

Heidi— 
 
As you requested, attached is my memorandum regarding the Connecticut 
Special Olympics incident.  I understand that this email and attached 
memorandum are confidential should be kept confidential.  The email and 
attachment are subject to the attorney-client privilege and sent to you in 
your capacity as Segway’s legal counsel. 
 
Thank you, 
 
Todd Presnell 
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Practice Tips 

• Consider describing incident details as summary of 
interviews of witnesses with impressions of 
credibility of witnesses 

 

• Higher risk, but higher likelihood of preservation of 
privilege 

 

• Ensure adequate Upjohn  disclosures are made 
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Questions? 
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