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What is Privilege?

▪ “A special legal right, exemption, or immunity granted to a 

person or class of persons; an exception to a duty.”  Black’s 

Law Dictionary 1235 (9th ed. 2004).

▪ Guides what can and cannot be disclosed in discovery.



Standard for Applying Privilege: What 

Is Included
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The attorney-client privilege protects confidential 

communications between clients and 

their lawyers made for the purpose of 

requesting or providing legal advice.



Common Law Attorney-Client Privilege

• The party invoking the privilege must establish that:

− the professed privilege holder is or sought to become the attorney’s 

client;

− the person to whom the communication was made was a licensed 

attorney “or his subordinate” acting in the capacity of a lawyer at the 

time the communication was made;

− the communication concerns a fact that was communicated to the 

attorney by his client outside the presence of strangers; 

− for the purpose of obtaining a legal opinion, legal services or 

“assistance in some legal proceeding”;

− the communication was not made “for the purpose of committing a 

crime or tort”;

− the professed holder actually claimed the privilege; and

− he did not waive the privilege.

United States v. United Shoe Mach. Corp., 89 F.Supp. 357, 358–59 (D. Mass. 1950).
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Privilege for In-House Counsel

• Traditionally, courts hold that there is no distinction 

between the standard that applies to in-house and 

outside counsel for purposes of asserting attorney-

client privilege.

• But in practice, there is a difference.

− Courts widely recognize that in-house counsel wear 

“two hats”: business and legal.

− The law requires distinguishing between the two 

functions, which causes most courts to view in-house 

counsel’s communications with additional scrutiny.
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Privilege for In-House Counsel

• Some courts expressly consider the status of counsel 
(in-house or outside) as a relevant factor for the court to 
consider. 

See, e.g., Kunneman Props., LLC v. Marathon Oil Co., 2021 WL 141234 (N.D. Okla. Jan. 14, 

2021); Anderson v. Trustees of Dartmouth College, 2020 WL 5031910 (D.N.H. Aug. 25, 2020) 
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• If in-house counsel has more 
than one title, it is especially 
important to clarify when they 
act as a legal advisor. 



Relevant Factors in Determining Privilege

• Is the “dominant purpose” of a document or discussion 
legal or business?

− Another way to think about it: How much did the attorney’s 
involvement influence the production of the document?

• Do the documents specifically request legal advice, 
reference the request for legal advice, or connect the 
information provided to the provision of legal advice?

• Is it clear that the document or discussion was 
confidential?

− Designation in corporate agendas or minutes should be 
unmistakable
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Relevant Factors in Determining Privilege

• What was the extent of the attorney’s involvement in the 
matter?

− What non-attorneys were involved and why?

− Who was the primary speaker or audience?

• Is the underlying subject matter something that makes 
legal advice necessary?

− Complicated regulations

− Active or threatened litigation
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Work Product Doctrine

• The work product doctrine protects materials prepared in 
anticipation of litigation by a party’s attorney or at the 
attorney’s direction.  Hickman v. Taylor, 329 U.S. 495 (1947).

• The work product doctrine creates a presumption that an 
adverse party may not have access to materials prepared in 
anticipation of (or otherwise for purposes of the) litigation.

− Opinion work product is afforded the highest level of protection 
because it discloses the attorney’s mental impressions, analysis, 
opinions and thoughts regarding litigation.

− “Ordinary” work product, such as reports of consulting experts, 
transcripts of interviews with witnesses, and client records in the 
lawyer’s files, are afforded somewhat less protection from disclosure 
and may be required to be disclosed if there is a “need.”
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Protected vs. Unprotected 

Statements to Counsel

• Courts have long held (since Upjohn) that interviews of employees by 
attorneys conducted in the course of internal investigations into wrongdoing 
or potentially illegal conduct fall within the ambit of the attorney-client 
privilege, and that notes of such interviews may also be entitled to work 
product protection.

− This is particularly true if the potential for litigation is clear, so that 
potential should be made explicit where appropriate.

• In contrast, employee interviews conducted in the ordinary course of 
business, or notes recording employees’ statements primarily taken for 
business purposes will not withstand a motion to compel.

• Context is key – if a statement is taken as part of, for example, an internal 
HR investigation conducted in accordance with company personnel policy, 
regardless of whether litigation eventually ensued, then the company likely 
will not prevail on a privilege challenge.
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Work Product Designation?

• The work product doctrine does not apply to materials 

prepared in the ordinary course of business, including in 

response to regulatory requirements.

• If something is discussed with a corporate director that 

relates to actual or anticipated litigation, consider 

labeling it “Attorney Work Product” expressly and making 

clear the connection to litigation.

− Do not rely on general designations of everything from a particular 
person as “Work Product”; the basis needs to be clear to a later 
reviewer.

14



Scope of Privilege: Who Is Included
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The attorney-client 

privilege can extend to 

certain communications 

by and with non-

attorneys, but only for 

limited reasons.



Who Is Covered by Privilege?

• Consider whether communications or documents prepared by a 

non-attorney employee or agent may be covered by the in-house 

counsel’s privilege

− Prepared in anticipation of litigation + at the request of the attorney?

− Communications facilitating legal advice?
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• People who may be covered by this privilege

− Paralegals and support staff

− Employees of the client

− Functional equivalents of employees (i.e., independent contractors)

− Some third parties



What About Consultants or Agents?

• Often assumed to be covered by privilege if at all related to legal 

work, especially if they communicate with attorneys.  

• But default rule is always that disclosure to third parties waives the 

privilege.
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• Usually, the critical question is the 

consultant’s expertise—i.e., whether the 

consultant’s work is necessary or 

crucial to the attorney’s ability to 

understand the client’s communications 

or to analyze the underlying facts of the 

matter.



18

Privileges & Immunities recognized in DE law 

- Attorney-Client Privilege

- Common Interest Privilege

- Work Product Doctrine

- Business Strategy Immunity

- Settlement Discussions

- Many Others (spousal, HIPPA, etc.)

- Waiver
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Attorney-Client Privilege
▪ The Attorney-Client Privilege protects communications 

between a client and an attorney acting in his professional 

capacity where the communications are intended to be 

confidential.  

▪ “Delaware Rule of Evidence 502 establishes the scope of 

the attorney-client privilege under Delaware law.”  In re Info. 

Mgmt. Servs., Inc. Derivative Litig., 81 A.3d 278, 285 (Del. 

Ch. 2013).  

▪ Rule 502(b) – “A client has a privilege to refuse to disclose 

and to prevent any other person from disclosing 

confidential communications made for the purpose of 

facilitating the rendition of professional legal services to 

the client.”
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Attorney-Client Privilege
▪ Rule 502(a)

– (1) A “client” is a person, public officer or corporation, association or 

other organization or entity, either public or private, who is rendered 

professional legal services by a lawyer, or who consults a lawyer with 

a view to obtaining professional legal services from the lawyer.

– (2) A communication is "confidential" if not intended to be disclosed to 

third persons other than those to whom disclosure is made in 

furtherance of the rendition of professional legal services to the client 

or those reasonably necessary for the transmission of the 

communication.

– (3) A "lawyer" is a person authorized, or reasonably believed by the 

client to be authorized, to engage in the practice of law in any state or 

nation.

– (5) A "representative of the lawyer" is one employed, or reasonably 

believed by the client to be employed, by the lawyer to assist the 

lawyer in the rendition of professional legal services.
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Attorney-Client Privilege

▪ Rule 502(b) –

– (1) between the client or the client's representative and the client's 

lawyer or the lawyer's representative, 

– (2) between the lawyer and the lawyer's representative, 

– (3) by the client or the client's representative or the client's lawyer or a 

representative of the lawyer to a lawyer or a representative of a 

lawyer representing another in a matter of common interest, 

– (4) between representatives of the client or between the client and a 

representative of the client, or 

– (5) among lawyers and their representatives representing the same 

client.
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Attorney-Client Privilege

▪ The privilege extends to all communications, whether written or oral.

▪ Note that the fact that a lawyer is copied on a communication does 

not, in and of itself, protect the document from disclosure.

– If two non-lawyers are discussing a business question, their 

communications are not necessarily privileged merely because they 

include a lawyer in the conversation or copy a lawyer on a 

subsequent email.  To be considered privileged, the communication 

must relate to, or reflect, the provision of legal advice.  

– The lawyer must be acting in the capacity of legal counsel in order for

the privilege to attach; the privilege would not attach if the attorney is 

opining on a business question or another non-legal subject. 
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Attorney-Client Privilege

▪ Rule 502(b) only protects the communications, not the underlying facts 

of those communications.  “Furthermore, Rule 502(b) makes clear that 

the attorney-client privilege protects only communications themselves 

and not the underlying facts of those communications.” MPEG LA, L.L.C. 

v. Dell Glob. B.V., 2013 WL 6628782, at *2 (Del. Ch.)

– Examples:  

• Email from lawyer discussing contents of and providing legal 

advice about a publicly filed SEC statement.  Email is privileged, 

the SEC statement is not.

• Email from lawyer discussing a company’s internal 

valuations/reports/documents.  Lawyer’s advice is privileged, the 

internal valuations/reports/documents are not.  
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Attorney-Client Privilege

▪ Who can claim the privilege?  It is the client’s privilege.

– Rule 502(c) - The privilege under this rule may be claimed 

by the client, the client's guardian or conservator, the 

personal representative of a deceased client or the 

successor, trustee or similar representative of a 

corporation, association or other organization, whether or 

not in existence. A person who was the lawyer or the 

lawyer's representative at the time of the communication 

is presumed to have authority to claim the privilege but 

only on behalf of the client.
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Attorney-Client Privilege

▪ In other words, the privilege applies where there is:  

– (1) a communication, 

– (2) which is confidential, 

– (3) which was for the purpose of facilitating the rendition of 

professional legal services to the client, 

– (4) between the client and his attorney, or which otherwise discusses 

the involvement of counsel (including communications with agents of 

counsel, such as paralegals, clerks, administrative assistances, in 

their capacities in support of lawyers). 

• See Moyer v. Moyer, 602 A.2d 68, 72 (Del. 1992) (listing the elements).  

MPEG LA, L.L.C. v. Dell Glob. B.V., 2013 WL 6628782, at *2 (Del. Ch. 

Dec. 9, 2013)
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Common Interest Privilege

▪ Under the common-interest doctrine, parties pursuing a joint defense and sharing 

a mutual legal interest may exchange confidences without breaking the attorney-

client privilege.

▪ Rule 502(b)(3) – “by the client or the client's representative or the client's lawyer 

or a representative of the lawyer to a lawyer or a representative of a lawyer 

representing another in a matter of common interest. . . .” 

▪ Parties must share a common legal interest in defending against/prosecuting a 

litigation; a common business or commercial interest does not count. 

▪ Common interest can be established by a joint defense agreement, which may 

be written or oral.  

▪ Note that the common-interest privilege is not an independent privilege. There 

must be an underlying attorney-client privilege or work product protection that 

already exists. The common-interest privilege merely extends that underlying 

privilege or protection to third parties.
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Work Product Doctrine

▪ The Work Product Doctrine is intended to protect materials 

an attorney assembled and brought into being in anticipation 

of litigation.

– The doctrine is not an “impenetrable barrier” but rather a “qualified 

immunity.”  Saito v. McKesson HBOC, Inc., 2002 WL 31657622, at *3 

(Del. Ch.).

– Separate rules apply to Experts
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Work Product Doctrine

▪ Court of Chancery Rule 26(b)(3) 

– (3) Trial preparation: Materials. -- . . . a party may obtain discovery of 

documents, electronically stored information, and tangible things 

otherwise discoverable under paragraph (b)(1) of this rule and 

prepared in anticipation of litigation or for trial by or for another 

party or by or for that other party's representative . . . only upon a 

showing that the party seeking discovery has substantial need of the 

materials in the preparation of the party's case and that the party is 

unable without undue hardship to obtain the substantial equivalent of 

the materials by other means. In ordering discovery of such materials 

when the required showing has been made, the Court shall protect 

against disclosure of the mental impressions, conclusions, 

opinions, or legal theories of an attorney or other representative of 

a party concerning the litigation.
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Work Product Doctrine

▪ When did the client anticipate litigation?

– No bright-line rule; judged on a case-by-case basis. 

– Factors: 

• First, the nature of the event that prompted the preparation of the 

materials and whether the event is one that is likely to lead to litigation. 

• Second, whether the requested materials contain legal analyses and 

opinions or purely factual contents in order to make inferences about why 

the document was prepared. 

• Third, whether the material was requested or prepared by the party or 

their representative. 

• Fourth, whether the materials were routinely prepared and, if so, the 

purposes that were served by that routine preparation. 

• Fifth, the timing of the preparation and whether specific claims were 

present or whether discussion or negotiation had occurred at the time the 

materials were prepared.
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Work Product Doctrine

– There is also a “because of litigation” test.  If a document 

would not have been produced but for the anticipated 

litigation, then it is protected work product.  Hexion 

Specialty Chems., Inc. v. Huntsman Corp., 959 A.2d 47, 

52 (Del. Ch. 2008).    

• If the document was created solely for some other 

reason, such as a business purpose, the document will 

not fall within the work product doctrine’s scope.  

• However, the work product protection is not precluded

merely because the document may also serve a 

business function.  
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Work Product Doctrine

▪ The litigation or trial anticipated must be against the opposing parties.  

Work product does not apply to any or all litigations that a client may 

anticipate.  Although it may apply to a subsequent, related litigation 

against the same party.

▪ The mere attaching of the document will not confer work-product 

protection (i.e., just because it is attached to a lawyer’s email doesn’t 

mean it is work product).

▪ Emails or documents that appear to be at the request of lawyers or in 

response to the request of lawyers may be work product, but you must 

be able to demonstrate that the document/communication was created at 

the request of counsel or to aid counsel.
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Waiver

▪ Delaware Rule of Evidence 510:  The following provisions apply, in the 

circumstances set out, to disclosure of information or communications that are 

privileged under these rules or that are subject to work-product protection.

– (a) Waiver by intentional disclosure. -- A person waives a privilege conferred 

by these rules or work-product protection if such person or such person's 

predecessor while holder of the privilege or while entitled to work-product 

protection intentionally discloses or consents to disclosure of any 

significant part of the privileged or protected communication or 

information. This rule does not apply if the disclosure itself is privileged or 

protected.

– (b) Disclosure; scope of a waiver. -- When the disclosure waives a privilege 

conferred by these rules or work-product protection, the waiver extends to 

an undisclosed communication or information only if:

• (1) the waiver is intentional;

• (2) the disclosed and undisclosed communications or information 

concern the same subject matter; and

• (3) they ought in fairness to be considered together.
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Waiver

▪ Third party agents who do not break privilege:  

– Financial advisors, 

– public relations advisors, 

– accountants, 

– certain non-testifying experts.  

▪ The question is whether they are agents of the company/client under the 

client/company’s control and are necessary or contribute to the provision 

of legal advice.

▪ Independent auditors DO break privilege.  They are independent and 

therefore not agents of the company.  The same is true for regulators or 

government agencies like the SEC.
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Waiver

▪ At Issue Exception –

– (1) A party injects an issue into the litigation, the truthful resolution of 

which request an examination of confidential communications.

• Requires the examination of confidential communications to prove.

– (2) A party injects the privileged communications themselves into the 

litigation.

• Often referred to as using privilege as both a sword and a shield.  

Ashmore v. Metrica Corp., 2007 WL 1464541, at *1 (Del. Ch. May 11, 

2007) (“Principles of waiver and fairness ... [prevent] a party from using 

the privilege as both a sword and a shield[.]”)
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Waiver

▪ Inadvertent Disclosure

▪ 510(c) Inadvertent disclosure. -- A disclosure does not operate as a 

waiver if:

– (1) the disclosure is inadvertent;

– (2) the holder of the privilege or protection took reasonable steps to 

prevent disclosure; and

– (3) the holder promptly took reasonable steps to rectify the error, 

including following any applicable court procedures to notify the 

opposing party or to retrieve or request destruction of the information 

disclosed.

▪ Confidentiality stipulations – typically the parties enter into a stipulation 

governing the production and exchange of confidential information that 

will set forth procedures for clawing back inadvertently produced 

privileged communications. 



When Privilege Issues Arise

36

The dispute over 
privilege usually only 

becomes an issue 
when a lawsuit is filed

or an official 
investigation is 

launched.



Why Can Outside Directors Present an Issue 

for Protecting the Privilege?

• Generally, counsel expect that privilege is preserved 

when communicating with their own company’s directors.

• The problem is when the outside nature of the director 

can create questions of waiver:

− Outside directors typically receive information to their own 

personal or business email addresses, which others may monitor.

− Outside directors may use support staff that aren’t within the 

traditional scope of privilege for the company.

• Think about how these categories interact.  Ex: It’s 

probably going to be more difficult to claim privilege over 

emails between an outside consultant hired by counsel 

and an outside director at their own email address.
37



Common Privilege Concerns

38

• Privilege is usually created or destroyed when business 

is happening, but reviewed months or years later.

• Certain documents tend to attract privilege disputes in 

litigation

− Board meeting minutes or agendas

− Reports to the board

− Reports from board committees

− Investigation reports

− Strategic plans



Maximizing the Potential for Privilege

• The best way to maximize the potential for privilege is to 

limit the information to those who need to know.  Don’t 

include outside directors on legal advice unnecessarily.

39

• When outside directors 

need to be included, 

consider carefully what 

should be reduced to 

writing. 
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Books and Records Demands 

▪ Entrepreneurial plaintiffs are increasingly turning to the 

“tools at hand” and sending Section 220 demands before 

filing suit  

▪ Section 220 demands

– Generally

– Potential uses

– Scope of inspection

– Emails

▪ Good corporate record keeping is essential to limiting the 

scope of books and records productions and avoiding 

privilege issues.
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Books and Records Proceedings 

▪ In re Facebook, Inc. Section 220 Litigation, (Del. Ch. May 31, 2019)

– Ordering production of electronic communications directed to the 

Board concerning investigations into Facebook’s data privacy 

practices where Plaintiffs “presented evidence that Board 

members were not saving their communications regarding data 

privacy issues for the boardroom”
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Books and Records Proceedings 

▪ Inter-Local Pension Fund GCC/IBT v. Calgon Carbon Corp., 2019 WL 479082 

(Del. Ch. Jan. 25, 2019) 

– Stockholders sought books and records to investigate potential breaches of fiduciary 

duty by the company’s board and/or management in connection with a proposed 

acquisition.  The plaintiffs alleged that the company rebuffed the acquiror until the 

fund’s management and board were promised compensation and retention.  

– The Court ordered the production of officer level materials, including emails on the 

personal email accounts of officers 

• “In this case, the Fund seeks electronic communications, including emails, to investigate the 

discussions between Calgon's management and third parties to determine if management 

prioritized their own retention and compensation over the interests of Calgon's stockholders. 

Such communications may go to the very heart of the Fund's proper purpose for this Request. 

The nature of those communications means that the Fund is unlikely to uncover any meaningful 

answers in more traditional, formal books and records, like minutes or letters between the 

companies. I find that those communications are necessary and essential, including personal 

electronic communications to the limited extent they are not duplicative of sources from 

company emails and devices.”  Id. at *18 (emphasis added).  
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When are Emails and Text Messages Fair Game? 

▪ In determining whether emails and texts on personal devices are fair game, the 

court will consider whether the communications “relate to the rights and 

obligations of the corporation” (as opposed to personal matters), and will balance 

the need for the communications requested against the burdens of production 

and the availability of the information from other sources.

– “The reality of today's world is that people communicate in many more ways than ever before, aided by technological 

advances that are convenient and efficient to use …. if the custodians identified here—the Company's other 

directors, CEO, and General Counsel—used personal accounts and devices to communicate about changing the 

Company's relationship with Schnatter, they should expect to provide that information to the Company.”  Schnatter v. 

Papa John’s International, Inc., 2019 WL 194634 (Del. Ch. Jan. 15, 2019)

▪ In KT4 Partners, the Delaware Supreme Court recently held that emails were 

required to be produced in connection with a stockholder demand for books and 

records alleging purported mismanagement.
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▪ The KT4 Partners opinion clarified the circumstances under which a corporation 

can be required to produce emails and other forms of electronic communications:

– “The Court of Chancery should not order emails to be produced when other materials 

(e.g., traditional board-level materials, such as minutes) would accomplish the 

petitioner’s proper purpose, but if non-email books and records are insufficient, then 

the court should order emails to be produced.  Indeed, it cannot be otherwise if the 

statutory purpose of § 220 is to have meaning in a fast-moving society where the forms 

in which corporate records are kept continually evolve.” KT4 Partners LLC v. Palantir 

Techs. Inc., 203 A.3d 738 (Del. 2019).

▪ Alexandria Venture Inves., LLC v. Verseau Therapeutics, Inc., 2020 WL 7422068, at *13 

(Del. Ch. Dec. 18, 2020)

– The Court cited KT4 and ordered the parties to “meet and confer as to whether the Board informally 

considered, via email or text message” the subject of the demand and to confer on the final order of 

inspection



Maximizing the Potential for Privilege

• When a writing is needed, take all reasonable steps to 

demonstrate that a document is treated as privileged:

− Create headers and footers that say “Privileged and Confidential”

− Put “Confidential” in the title

− Segregate legal advice from other business discussions –

separate memoranda or pages are something to consider

− Open the document with report instructions that the report 

contains legal advice, is confidential, and that board members 

should not disseminate it to anyone without the lawyer’s 

authorization

− Provide enough context that the basis for privilege is clear

• Consider whether an outside director needs to actually 

retain the document  
45



In re Asia Global Crossing, Ltd.
322 B.R. 247 (Bankr. S.D.N.Y. 2005)

Background

➢Bankruptcy case involving a 

telecommunications carrier, Asia Global

➢The CEO and certain other executives 

of Asia Global (the “Insiders”) used their 

company’s e-mails to communicate with 

their personal attorney

➢The e-mails concerned actual or 

potential disputes with Asia Global

46

Established a leading four-factor test for evaluating privilege over email 

communications in the context of employer-employee disputes

https://casetext.com/case/in-re-asia-global-crossing-1


➢Trustee investigated the Insiders, including by serving subpoenas upon the 

Insiders and an HR employee of Asia Global requesting:

“…all documents that relate to the Debtors’ acts, conduct, property, liabilities and/or financial 

condition of the Debtors and/or any other matters which may affect the administration of the 

Debtors’ estates, including, without limitation, all correspondence, memoranda, and all other 

documents, electronic records, and other media.”

➢Insiders did not comply with production request on the basis that the items were 

covered by the attorney-client, work product and joint defense privileges

➢HR employee was part of certain e-mails between the Insiders and the Insiders’ 

personal attorney. 

➢HR employee withheld those e-mails at the Insiders’ request on the basis that 

they were covered by attorney-client and work product privileges.

In re Asia Global Crossing, Ltd. (cont.)
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Discussion

➢In evaluating whether the Insiders could maintain attorney-client privilege over 

the e-mails with their personal attorney that were on Asia Global’s e-mail system, 

the court applied the following four-factor test (the “Asia Global factors”):

1. Does the corporation maintain a policy banning personal or other 

objectionable use?

Bankruptcy court was unable to conclude whether Asia Global adopted an e-mail policy 

regarding use and monitoring.

2. Does the company monitor the use of the employee's computer or e-mail?

Same as above.

3. Do third parties have a right of access to the computer or e-mails?

“Asia Global clearly had access to its own servers and any other part of the system where e-

mail messages were stored; otherwise, the Trustee, the debtor's successor, could not have 

acquired the e-mail communications that the Insiders want to protect.”

“…sending a message over the debtor's e-mail system was like placing a copy of that message 

in the company files.”

In re Asia Global Crossing, Ltd. (cont.)
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4. Did the corporation notify the employee, or was the employee aware, of the 

use and monitoring policies?

Insiders claimed that they were unaware of any such policy and the court did not find evidence 

in the record to the contrary.

➢The court was unable to conclude that the Insiders’ use of Asia Global’s e-mail 

system to communicate with their personal attorney eliminated any otherwise 

existing attorney-client privilege

➢The court also noted that the record was insufficient to conclude that the work 

product or joint defense privileges were waived with respect to the Insiders’ e-

mails or hard copy documents

➢With respect to the e-mails in the HR employee’s possession, the court found 

that the attorney-client and work product privileges were waived based on 

voluntary disclosure by the Insiders to the HR employee and an Asia Global 

attorney

In re Asia Global Crossing, Ltd. (cont.)
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In re Information Management Services, Inc. Derivative Litigation
81 A.3d 278 (Del. Ch. 2013)

Background

➢Trusts, as partial owners of IMS, 

alleged that two IMS executives 

breached their fiduciary duties

➢Executives used their IMS e-

mails to communicate with their 

personal attorneys regarding 

allegations

➢Trusts moved to compel 

production of the e-mails, arguing 

that the attorney-client privilege 

didn’t apply because IMS reserved 

the right to monitor all e-mail 

communications on its accounts.
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First Delaware case to use Asia Global factors to analyze waiver of privilege 
by an executive using company email to communicate with own attorneys

https://casetext.com/case/in-re-info-mgmt-servs-inc-derivative-litig


Discussion

➢The court found that three of the four Asia Global factors weighed against a 

reasonable expectation of privacy over the e-mails and that the remaining factor 

was neutral, concluding that the executives would have to produce the emails

1. Does the corporation maintain a policy banning personal or other 

objectionable use?
The court noted that this factor had been held to weigh in favor of production when the 

employer has a clear policy banning or restricting personal use, where the employer informs 

employees that they have no right of personal privacy in work email communications, or where 

the employer advises employees that the employer monitors or reserves the right to monitor 

work email communications.

The court then made reference to IMS’ policy manual that it provided to all employees: “You 

should assume files and Internet messages are open to access by IMS staff. After hours you 

may use IMS computers for personal use, but if you want the files kept private, please save 

them offline.”

In re Information Management Services, Inc. Derivative Litigation (cont.)
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2. Does the company monitor the use of the employee's computer or e-

mail?
The court noted that if an employer reserves the right to monitor work email, then whether it 

actually does so is irrelevant. However, the employer's actual conduct with respect to 

monitoring remains an appropriate factor to consider, particularly if the employer has made 

specific representations or taken specific actions inconsistent with the monitoring policy and the 

employee can show detrimental reliance.

Record showed that the executives didn’t have an expectation of privacy.

o “I’m switching over to my commercial email, just so I don't leave any more tracks about Mike 

in my IMS box.”

o “I’m sending you this via commercial email because it is stated to be confidential.”

Despite above, the court viewed this factor as neutral because IMS never actually engaged in 

email monitoring.

In re Information Management Services, Inc. Derivative Litigation (cont.)
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3. Do third parties have a right of access to the computer or e-mails?
The court viewed this one as straightforward in that IMS, a third party to the communication, 

had the right to access the executives’ work e-mail accounts. 

However, the court did note that the executives took the precautionary step of putting the 

phrase “subject to the attorney client privilege” in the subject line, but that they failed to take 

more significant and meaningful steps to defeat access, such as shifting to a webmail account 

or encrypting their communications.

4. Did the corporation notify the employee, or was the employee 

aware, of the use and monitoring policies?
The court indicated that if the employee had actual or constructive knowledge of the policy, then 

this factor favors production because any subjective expectation of privacy that the employee 

may have had is likely unreasonable.

The court also noted that decisions have readily imputed knowledge of an employer's policy to 

officers and senior employees.

The court highlighted that the executives were senior officers at IMS, and they did not deny 

knowing about the Company's policies.

In re Information Management Services, Inc. Derivative Litigation (cont.)
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Lynch v. Gonzalez
2019 WL 6125223 (Del. Ch. 2019)

Background

➢Underlying dispute related to whether one of 
the plaintiffs, an individual, properly acquired a 
majority ownership of Bellville Holdings

➢Bellville held interests in various Argentine 
companies

➢One of the defendants who was a former co-
manager of Bellville, was ousted from that 
position by the individual plaintiff through a 
series of transactions

➢Discovery issue centered around whether work 
e-mails between the individual plaintiff and in-
house counsel associated with Belville were 
confidential and subject to attorney-client 
privilege
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Addressed how if a controlling jurisdiction has a statute on the 
confidentiality of work emails, it may override the result of the Asia Global 
analysis

https://casetext.com/case/lynch-v-gonzalez#N197359


➢Bellville’s e-mail accounts were hosted by Televidio, an entity owned by the 

individual defendant

➢Defendant denied plaintiffs’ access to their Bellville e-mails and went the extra 

step of reviewing them, arguing that plaintiffs had no expectation of privacy in 

emails sent on the server because they knew the defendant could access them

➢Plaintiffs argued that under Argentinean law, corporate e-mails are expected to 

be treated with the same degree of privacy as personal emails, unless the 

employee has been notified by the employer that the exchange of emails through 

the company’s server could be monitored and the employee has expressly 

accepted such monitoring

Lynch v. Gonzalez (cont.) 
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Discussion

➢Court applied the Asia Global factors noting that the analysis suggested the e-

mails were not confidential

“…employees asserting privilege use work e-mail hosted on a server owned, controlled, and 

reviewed by a different entity.”

“…the server is controlled by Televideo, a stranger to the employment relationship between the 

Company on one hand, and [the individual plaintiff] and the Attorneys on the other.”

“The access that threatens the confidentiality…is not from the Company, but from [the individual 

defendant] and Televideo.”

➢The court concluded that Argentine law applied since Televideo, conducted its 

business, at least in relevant part in Argentina 

➢Court ultimately found that plaintiffs proved that Argentine law provided a 

statutory override and that the plaintiffs had rights of privacy over the emails

Lynch v. Gonzalez (cont.) 
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Communications between employees and company attorneys over a third-

party employer e-mail account were not privileged

Background

➢Underlying issue in the case was whether SoftBank and/or SoftBank Vision Fund 

breached their respective obligations by failing to close a tender offer for WeWork 

shares

In re WeWork Litigation

2020 WL 7624636 (Del. Ch. Dec. 22, 2020)
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➢A tangled web

➢SoftBank’s COO was also the 

Chairman of WeWork and Sprint

➢Sprint’s CEO assisted SoftBank’s 

COO on WeWork matters

➢Two Sprint employees were 

seconded to work on SoftBank 

matters in support of the 

SoftBank’s COO

https://courts.delaware.gov/Opinions/Download.aspx?id=314490


➢At the time, Sprint was 84 percent owned by SoftBank but not otherwise involved 

in the matter

➢Sprint’s CEO and a secondee, while acting on behalf of Sprint, used their Sprint 

e-mail accounts to communicate with SoftBank’s internal and external counsel 

regarding WeWork

➢WeWork’s discovery request focused on 89 emails that were sent to or from each 

of these individuals

➢SoftBank withheld the e-mails from production or produced in a redacted form on 

the grounds of attorney-client privilege

➢None of the emails concerned the business or affairs of Sprint or any legal advice 

rendered for Sprint’s benefit

In re WeWork Litigation (cont.) 
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Discussion

➢The court applied the Asia Global factors and ultimately ordered the production of 

the emails on the basis that the individuals did not have a reasonable expectation 

of privacy over their emails

1. Does the corporation maintain a policy banning personal or other 

objectionable use?

Sprint’s Code of Conduct indicated that “[e]mployees should have no expectation of privacy in 

information they send [or] receive” on Sprint’s network, and that “Sprint reserves the right to 

review workplace communications,” which includes emails.

2. Does the company monitor the use of the employee's computer or e-mail?

The court focused on Sprint’s express reservation of its right to review employee 

communications and SoftBank’s failure to provide evidence of conduct inconsistent with the 

reservation.

In re WeWork Litigation (cont.) 
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3. Do third parties have a right of access to the computer or e-mails?

The court noted that “[i]n a dispute like this concerning use of work email, the third factor 

‘largely duplicates the first and second factors, because by definition the employer has the

technical ability to access the employee’s work email account.”

In addition, the court did not find that the individuals took “significant and meaningful steps to

defeat access” to the emails by Sprint, “such as shifting to a webmail account or encrypting 

communications.

4. Did the corporation notify the employee, or was the employee aware, of the 

use and monitoring policies?

The court found that the record supported the conclusion that the individuals were aware of the 

policy and/or aware of the confidentiality risks associated with SoftBank confidential information 

if it was not walled off from Sprint.

In re WeWork Litigation (cont.) 

60



Outside director had reasonable expectation of privacy regarding board 

communications, despite using a former employer’s e-mail account

In re Dell Technologies Inc. Class V Stockholders Litigation
C.A. No. 2018-0816-JTL (Del. Ch. Sept. 17, 2021) (TRANSCRIPT)

61

Background

➢Underlying issue in the case was whether Dell’s CEO, Silver 

Lake Group LLC, and members of Dell’s board of directors 

breached their fiduciary duties

➢One of Dell’s outside directors was also the former CEO and 

chairman of Accenture who had since retired from Accenture

➢Director continued to use his Accenture e-mail address in 

connection with his service on Dell’s board, as well as several 

other boards

➢Plaintiffs requested over 900 emails that the director 

sent/received in connection with his service on Dell’s board

https://www.morrisjames.com/assets/htmldocuments/Dell%20Technologies%20Stockholders%20Litig%20transcript%20Sept%2017%202021.pdf


Discussion

➢The court analyzed the privilege issue by applying the Asia Global factors.

1. Does the corporation maintain a policy banning personal or other 

objectionable use?

Accenture’s policy acknowledged that personal use was permissible, that Accenture indicated 

that it would respect personal use except in specific circumstances (see below), and also that 

Accenture would need to engage, and would engage, in systemwide monitoring to protect the 

entity and the system.

“…if there is a reasonable suspicion that the communication is really not personal but is, in fact, 

business related; …if there’s a reasonable suspicion that there’s been a criminal offense …; if 

access is needed in connection with a company-related litigation or an internal or external

investigation; … [and] inadvertent access during the company’s general monitoring activities...”

2. Does the company monitor the use of the employee's computer or e-mail?

Accenture’s policy maintains the right, subject to all applicable laws, regulations, agreements, 

and local policies “to open items that are marked ‘private’ or 'personal’” in the circumstances 

noted above.

Policy also indicated that Accenture would engage in widespread activities to verify compliance 

with the policy, including, among other things, monitoring all incoming and outgoing e-mails.

In re Dell Technologies Inc. Class V Stockholders Litigation (cont.)
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3. Do third parties have a right of access to the computer or e-mails?

Court viewed this factor as largely superfluous when dealing with a company-sponsored system.

Record of Accenture policies stating that the company’s devices and technology, including e-

mails, may be monitored and inspected.

4. Did the corporation notify the employee, or was the employee aware, of the 

use and monitoring policies?

The director acknowledged that he was generally aware of Accenture’s e-mail policies, some of 

which were put in place while he was Accenture’s CEO.

➢In distinguishing this case from WeWork, the court highlighted:

➢Accenture’s policy which allowed for personal use,

➢the purely personal use, and 

➢the relationship between the director and Accenture’s e-mail system, which it viewed as 

analogous to a service provider, like Google or AOL

➢In denying the motion to compel production, the court noted that while the last 

three Asia Global factors favored production, it viewed the first factor as the 

dominant factor in the analysis in determining that the director had a reasonable 

expectation of privacy

In re Dell Technologies Inc. Class V Stockholders Litigation (cont.)
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The court also delivered the following advice:

“I think a strong argument can be made that the better course is 

for outside directors to have an email account that they can be 

confident is not subject to potential monitoring. One can debate 

whether that’s one for each board or one for all of their boards, 

or whether it’s a Gmail account or some other type of more-

secure provider. Regardless, that type of corporate hygiene goes 

a long way to avoiding these types of motions.”

In re Dell Technologies Inc. Class V Stockholders Litigation (cont.)
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➢Avoid sending privileged information to outside director’s work e-mail

➢If there is only one thing to take away from this program, this is it

➢If possible, use company issued e-mail accounts or board portals 

➢Consider issuing company specific e-mail accounts to each outside director 

➢Alternatively, companies might leverage a board portal to communicate with 

outside directors

➢Third-party hosted e-mails might be ok . . . 

➢In-house counsel should review the applicable polices to determine whether it 

is possible to maintain privilege and confidentiality

➢It’s not just e-mails 

➢The court’s assessment in the WeWork case could potentially extend to text 

messages sent/received on a third-party issued mobile device

Takeaways
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➢Consider any applicable laws or statutes.

➢May impact your company’s e-mail policies or potentially those e-mail accounts 

used by outside directors

➢Not all communications are created equal.

➢If outside directors prefer to receive e-mails or other communications related to 

inconsequential topics like board meeting times, dinner reservations, etc., there 

shouldn’t be an issue

➢Ongoing education and training. 

➢Periodically remind your board, senior management and other company 

personnel that may communicate with the board as to best practices around 

privileged and confidential communications

Takeaways
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Thank You

Kimberly M. Ingram

Bradley Arant Boult Cummings

kingram@bradley.com

Tyler J. Leavengood

Potter Anderson & Corroon

tleavengood@potteranderson.com

Lenin E. Lopez

Woodruff Sawyer

llopez@woodruffsawyer.com
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