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Tips for Optimal Quality

Sound Quality

If you are listening via your computer speakers, please note that the quality 

of your sound will vary depending on the speed and quality of your internet 

connection.

If the sound quality is not satisfactory, you may listen via the phone: dial 

1-866-570-7602 and enter your PIN when prompted. Otherwise, please 

send us a chat or e-mail sound@straffordpub.com immediately so we can 

address the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality

To maximize your screen, press the F11 key on your keyboard. To exit full screen, 

press the F11 key again.

FOR LIVE EVENT ONLY



Continuing Education Credits

In order for us to process your continuing education credit, you must confirm your 

participation in this webinar by completing and submitting the Attendance 

Affirmation/Evaluation after the webinar. 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 

that you will receive immediately following the program.

For additional information about continuing education, call us at 1-800-926-7926 

ext. 2.

FOR LIVE EVENT ONLY



Program Materials

If you have not printed the conference materials for this program, please 

complete the following steps:

• Click on the ^ symbol next to “Conference Materials” in the middle of the left-

hand column on your screen.  

• Click on the tab labeled “Handouts” that appears, and there you will see a 

PDF of the slides for today's program.  

• Double click on the PDF and a separate page will open.  

• Print the slides by clicking on the printer icon.

FOR LIVE EVENT ONLY
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What is Artificial Intelligence?

AI makes it possible for machines to learn from experience, adjust to new 

inputs and perform human-like tasks.
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What is Artificial Intelligence
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Examples of Creative Works Generated through AI

Sunspring – A  LSTM recurrent neural network called “Benjamin,”  which was developed by our 
client Ross Goodwin, created a movie script after being fed hundreds of sci-fi TV and movie 
scripts.  It was made into a short fil starring Thomas Middleditch from Silicon Valley and entered 
into a film festival. https://youtu.be/LY7x2Ihqjmc

Movie Scripts

Deep Mind - A Google-owned artificial intelligence company Deep Mind has created software 

that can generate music by listening to recordings.

Music

The Next Rembrandt - In 2016, a group of museums and researchers in the Netherlands 

unveiled a portrait generated by a computer that had analyzed thousands of works by 

Rembrandt.

Art
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Make Me a Song
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Foundations of Copyright Law

“To promote the Progress of Science and useful 

Arts, by securing for limited Times to Authors and 

Inventors the exclusive Right to their respective 

Writings and Discoveries.”

US Constitution 

Article 1, Section 8 
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Foundations of Copyright Law

Continental Congress

“being persuaded that nothing is more 

properly a man's own than the fruit of his 

study, and that the protection and security 

of literary property would greatly tend 

to encourage genius, to promote useful 

discoveries and to the general extension of 

arts and commerce”

Williamson, Izard and Madison at the Continental Congress, 1783
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Burrow-Giles Lithographic Company v. Sarony (1884)

“An author in that sense is "he to 

whom anything owes its origin; 

originator; maker; one who 

completes a work of science or 

literature.””
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Theodore, meet Samantha. 
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Monkey Selfie Case (Naruto v. Slater)

Naruto v Slater, 2016 WL 363321 (N.D 
California)

• PETA filed suit on behalf of a monkey 
who took a selfie with defendant’s 
camera alleging defendants infringed on 
Naruto’s copyright. 

• Court held Naruto not an “author” within 
the meaning of the Copyright Act:

o Copyright Act does not “plainly” extend 
the concept of authorship or statutory 
standing to animals.”

o No mention of animals in Copyright Act. 

o Copyright Office agrees that works 
created by animals are not entitled to 
copyright protection.”
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Compendium of U.S. Copyright Office Practices 

306  - The Human Authorship Requirement

The U.S. Copyright Office will register an original work of authorship, provided that the work was 
created by a human being. The copyright law only protects “the fruits of intellectual labor” that “are founded 
in the creative powers of the mind.” Trade-Mark Cases, 100 U.S. 82, 94 (1879). Because copyright law is 
limited to “original intellectual conceptions of the author,” the Office will refuse to register a claim if it 
determines that a human being did not create the work. Burrow-Giles Lithographic Co. v. Sarony, 111 U.S. 
53, 58 (1884). For representative examples of works that do not satisfy this requirement, see Section 313.2 
below.

308  - The Originality Requirement

Originality is “the bedrock principle of copyright” and “the very premise of copyright law.” Feist Publications, 
Inc. v. Rural Telephone Service Co., Inc., 499 U.S. 340, 347 (1991) (citation omitted). “To qualify for copyright 
protection, a work must be original to the author,” which means that the work must be “independently created 
by the author” and it must possess “at least some minimal degree of creativity.” Id. at 345 (citations  
omitted).

313.2  - Works That Lack Human Authorship

As discussed in Section 306, the Copyright Act protects “original works of authorship.” 17 U.S.C.§ 102(a) 
(emphasis added). To qualify as a work of “authorship” a work must be created by a human being. See 
Burrow-Giles Lithographic Co., 111 U.S. at 58. Works that do not satisfy this requirement are not 
copyrightable.  …

• The Office will not register works produced by nature, animals, or plants (e.g. photo taken by a 
money).  …

• Similarly, the Office will not register works produced by a machine or mere mechanical 
process that operates randomly or automatically without any creative input or intervention 
from a human author.  …

18



Perkins Coie LLP  |  Confidential  | 19

Do Other Countries Recognize Computer Created Works?

• Acohs Pty Ltd v Ucorp Pty Ltd:   

work generated with the 

intervention of a computer 

could not be protected by 

copyright because it was not 

produced by a human.

• “author” means the person who 

creates a work and includes: […] 

in the case of a work which is 

computer-generated, the person 

by whom the arrangements 

necessary for the creation of the 

work are undertaken

UK - YES AUSTRALIA - NO? IRELAND - YES

• In 1988, Copyright, Designs, 
and Patents Act recognized 
works without a human author 
as “computer-generated 
works” and granted copyright 
protection. 

• Author is person who 
undertakes arrangements 
necessary for creation of 
work.

UK Australia US
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Are AI Works Subject to Copyright Protection?

• Is there sufficient creative 

human input or intervention in 

AI created works?

• If so, who owns the copyright?

o Creator of the AI Program?

o User of the AI Program?

o Other?

21



Registration of AI and AI Created Works
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Copyright Infringement Issues in AI

Two Potential Points of Copying:

➢ Intermediate Copying - Scanning and 

processing of copyrighted materials for analysis.

➢ End Product – Is copyrighted material copied in 

output?

Does Use of Copyrighted Materials to Train Machine 

Learning Algorithms Constitute Infringement? 
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Copyright Infringement Issues in AI

Intermediate Infringement – Does it infringe to make copies for analysis 

if end product does not infringe?  

Sega Enterprises Ltd. v. Accolade, Inc., 977 F.2d 1510 (1992)

➢ Case involved reverse engineering 

➢ Held intermediate copying may infringe regardless of whether 

end product also infringes those rights

➢ But found use of copyrighted computer work to gain 

understanding of unprotected functional elements was fair use. 

How fair use factors would be applied to use of copyrighted 

material to train AI likely to depend on specific facts.
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FAIR USE

Section 107 of the Copyright Act permits "fair use" of copyrighted work for 
purposes such as criticism, comment, news reporting, teaching, 
scholarship, or research.  

Four factors:

1) the purpose and character of the use, including whether such use is 
of a commercial nature or is for nonprofit educational purposes

• Also looks at how “transformative” the use is

2) the nature of the copyrighted work

3) the amount and substantiality of the portion used in relation to the 
copyrighted work as a whole

4) the effect of the use upon the potential market for or value of the 
copyrighted work.

Transformative = whether work "merely supersedes the objects of the original 
creation, or instead adds something new, with a further purpose or different 
character, altering the first with new expression, meaning, or message."
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OTHER FAIR USE CASES

➢ Perfect 10, Inc. v. Amazon.com, Inc., 508 F.3d 1146 (9th Cir. 2007). - Unauthorized use of “thumbnail” 
photographs in image search results was fair use, despite use of entire photo.  

o Use was “highly transformative” because it served a different function than the plaintiff’s use, namely, 
improving access to information on the internet, rather than serving an entertainment, aesthetic, or 
informative function. 

o This “significant transformative use” and its accompanying public benefit outweighed Google’s 
commercial benefit and the suggestion that such thumbnail photos could, in limited circumstances, 
serve as a substitute to plaintiff’s photos. 

➢ Authors Guild v. Google, Inc., 804 F.3d 202  (2d Cir. 2015) - Google’s unauthorized copying and 
digitization of entire books for search, preview, and analytical research tools constituted fair use. 

o A transformative use is one that communicates something new and different from the original or 
expands its utility, thus serving copyright's overall objective of contributing to public 

knowledge.  

o Court found Google’s making of a full digital copy of each book for purpose of enabling searching 
involves a highly transformative purpose. 

o “Snippet view” was also fair use because reader was permitted to see “just enough context 
surrounding the searched term to help her evaluate whether the book falls within the scope of her 
interest.”

➢ Sony Computer Entertainment, Inc. v. Connectix Corp., 203 F.3d 596  (       ) - When use of the 
original work is “limited in purpose and scope,”   and the final product does not itself contain infringing 
material (i.e. expressive content), amount used factor carries little weigh. 

26



• Is Machine Learning fair use?  

o Teaching a machine learning algorithm is arguably quite 

different from original purpose of a creative work and it 

expands the original work’s utility – so arguably highly 

transformative. 

o But if look at output, purpose may be similar.

o May vary depending on type of use
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Fair Use?

Sunspring

The Next Rembrandt (or the Next Andy Warhol)

.

Dog  or Cat?
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