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Tips for Optimal Quality 

Sound Quality 

If you are listening via your computer speakers, please note that the quality  

of your sound will vary depending on the speed and quality of your internet 

connection. 

 

If the sound quality is not satisfactory, you may listen via the phone: dial  

1-866-869-6667 and enter your PIN when prompted. Otherwise, please  

send us a chat or e-mail sound@straffordpub.com immediately so we can 

address the problem. 

 

If you dialed in and have any difficulties during the call, press *0 for assistance. 

 

Viewing Quality 

To maximize your screen, press the F11 key on your keyboard. To exit full screen,  

press the F11 key again. 
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Continuing Education Credits 

In order for us to process your continuing education credit, you must confirm your 

participation in this webinar by completing and submitting the Attendance 

Affirmation/Evaluation after the webinar.  

 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 

that you will receive immediately following the program. 

 

For additional information about continuing education, call us at 1-800-926-7926 

ext. 35. 
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Program Materials 

If you have not printed the conference materials for this program, please 

complete the following steps: 

• Click on the ^ symbol next to “Conference Materials” in the middle of the left-

hand column on your screen.   

• Click on the tab labeled “Handouts” that appears, and there you will see a 

PDF of the slides for today's program.   

• Double click on the PDF and a separate page will open.   

• Print the slides by clicking on the printer icon. 
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Project Contract 
Change Orders 

Mitigating Risks of Cost Overruns, Scope Creep and 
Breaches in Delivery Obligations 



A TYPICAL CONSTRUCTION 
PROJECT 
 

[E]xcept in the middle of a battlefield, nowhere 
must men coordinate the movement of other 
men and all materials in the midst of such chaos, 
and with such limited certainty of present facts 
and future occurrences as a huge construction 
project…  Even the most painstaking planning 
frequently turns out to be mere conjecture[,] 
and accommodation to changes must 
necessarily be of the rough, quick, and ad hoc 
sort, analogous to ever-changing commands on 
the battlefield.”  

 Blake Constr. Co. v. C.J. Coakley Co., Inc.  431 A.2d 569, 575 (D.C. Ct. App. 
1981). 
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Outline 

I Elements of changes in scope versus contract 
 amendments 

II Risk mitigation through contract drafting & 
 review 

III Implementation and administration of 
 changes and change claims to preserve rights 
 and mitigate exposure 

IV Potential risks, pitfalls and resolving 
 commercial disputes 
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Introduction 
• “Projects” means any private or public contract for a 

construction work of improvement, development, or 
construction related services 

• Change orders are one of the most common causes of 
disputes between parties to project contracts 

• Disputes about change orders often center around: 
− whether the alleged “changed” work was in or out of 

scope 
− whether the parties complied with the procedural 

requirements in the contract regarding change orders 
− how to price change orders 

• Both parties stand to gain by careful drafting and reviewing 
and contract administration 
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I Changes in scope versus contract amendments 

 
• “Change order” may refer to: 

− A change or modification of contract terms 
− A change in the scope of work to be performed under the 

contract 

• Here, we are concerned with changes in scope 

• To identify whether something is a change, we need to identify the 
scope of work required to be performed under the contract: 

− The work scope is described by the contract documents, usually 
including the “statement of work”, “drawings and 
specifications”, “project brief” and/or other documents 
attached to the contract or incorporated therein by reference 

• The Owner is entitled to performance of the work required under 
the contract, including in the manner and to the extent and quality 
required by the contract documents 

• The contractor is obliged to perform the work in accordance with 
the contract documents for the contract price, as may be adjusted 
per express provisions under the contract 
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II Risk mitigation through contract drafting and 
review 

 • Projects generally involve changes to the work required to be 
performed 

• A change may arise due to errors/omissions in the contract drawings 
and specifications, at the initiative of either party, field conditions, 
requests by building agencies,  or from outside circumstances (e.g., 
change in building code, law, latent conditions) 

• The contract will (or must) include a changes clause.  Why?  
− Otherwise, the Owner has no right to order a change in scope.  Neither 

party may unilaterally amend the scope of work (or the contract terms) 

− If the Owner has no right to order a change, the contractor is under no 
obligation to perform the changed work or may insist on negotiating a 
separate contract dealing with the increased cost / time to perform the 
changed work  

− Therefore it is prudent to include a changes provision. 

− Open question as to whether an Owner trying to force a material 
variation where no contractual right to do so may amount to 
repudiation by the Owner.  This is the UK position following Ettridge v 
The Vermin Board [1928] SASR 
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II Risk mitigation through contract drafting and 
review 

 
• The extent (and limits) of the Owner’s power to make changes depends 

on the contract language 

• Contracts often define “change order” broadly and give the Owner a 
unilateral right to order changes 

• The Owner’s contractual right generally limited to making changes within 
the “general scope of work”: 

− Material alteration of fundamental object of the contract: Boomer v. 
Abbett (1953) 121 Cal.App.2d 

− Variations that unreasonably change the character of work or unduly 
increase cost: Valley Construction Co. v. City of Calistoga (1946) 72 
Cal.App.2d 

− A “cardinal change” entitles a contractor to contract damages (but 
not on CA public works): Amelco Electric v. City of Thousand Oaks 
(2002) 27 Cal.4th 228 

− Extraordinary decreases or increases in the work: Daugherty v. 
Kimberly-Clark Corp. (1971) 14 Cal.App.3d; Hensler v. City of Los 
Angeles (1954) 124 Cal.App.2d 

− Deletion of work:  Open Question 
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II Risk mitigation through contract drafting and 
review 

 • Well-drafted contracts include change order provisions that: 
− Include a structured change order 

initiation/request/proposal process  
− Address change order pricing, time extensions, T & M, and 

the documentation required to substantiate costs and time 
impacts 

− Require Contractor to proceed with the changed work before 
a change order is agreed and fully executed 

− Allow a contractor to claim that an RFI response, Owner 
direction, matter, or event is a change 

− Provide for a structured dispute resolution process if the 
parties cannot reach agreement 

− Deal with what happens in relation to a change order while 
the dispute is processed 

• The contract will prescribe the form for change order: written, 
content requirements 

• The contract generally include notice provision and time bars on 
change order claims 
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II Risk mitigation through contract drafting and 
review 

 • Express right to issue a change order to adjust contract 
price/time on account of defects 

• Unforeseen and differing site conditions – Public design 
bid/build owner bears greater risk than private work of 
improvement 
• Public Contract Code § 1104 

• Changes in law: Open Question 

• Design/build contracts require particular attention and 
treatment since the D/B Contractor assumes the design 
risk; change orders are appropriate where the Owner 
changes the performance criteria 

• Beware of Bills of Quantities in fixed price contracts 
• Unit-Price Contract Quality Surveys 
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The Spearin Doctrine (1918) 

•Traditional Statement: When an 
owner issues a set of plans and 
specs, the owner impliedly 
warrants that they are free from 
defect and the building can be 
built from those plans and 
specs.   
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DIFFERING SITE CONDITIONS 

 

• Differing Site Conditions (Changed Conditions) 
Clauses Found In Standard Form Contracts 

 

• Usually Shift Risk From Owner To Contractor 

 

• Allows Contractors To Recover Costs Incurred Because 
Of DSCs If Stated Conditions Are Met 
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DIFFERING SITE CONDITIONS 

• Site Conditions – Typical Clause 

 
• Contractor shall notify the Owner and Architect of the 

following Project Site conditions in writing within ten 
(10) calendar days after their discovery and before they 
are disturbed 
 
• Subsurface or latent physical conditions differing materially 

from those indicated in the Contract Documents; 
• Unknown physical conditions of an unusual nature differing 

materially from those ordinarily encountered and generally 
recognized as inherent in the work of the character being 
performed 
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DIFFERING SITE CONDITIONS 
• AIA A201 General Conditions, Section 4.3.4 Allocates Risk 

Of “Claims For Concealed Or Unknown Conditions” To The 
Owner 

• Two Types: 
 
• Type 1: Subsurface or otherwise concealed physical conditions 

which differ materially from those indicated in the contract 
documents 
 

• Type 2: Unknown physical conditions 
• Of an unusual nature 
• Differs materially from those ordinarily found to exist and generally 

recognized as inherent in construction activities of the character 
provided for in the contract documents 
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DIFFERING SITE CONDITIONS 

• Three California Supreme Court Cases: 
• Wunderlich: Specifications indicated that the satisfactory 

base material “may” be obtained from a pit; but, 
required contractor to make his own evaluation and the 
state assumes no responsibility as to the quantity of 
acceptable material and makes no guaranty; insufficient 
base material in the pit; court held state had adequately 
shifted the risk to the contractor.  
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DIFFERING SITE CONDITIONS 

• Morrill: Special conditions represented the size and 
location of boulders that would be encountered at the 
site; the General Conditions were similar to those in the 
Wunderlich case; court held the contractor could 
recover because there was a positive representation in 
the special conditions that proved to be inaccurate. 
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DIFFERING SITE CONDITIONS 

• Howard Contracting: Contractor stated 
excavated material in the Venice Canals 
was told by owner that it would not 
require a “special handling”.  In fact, the 
material was toxic and had to be hauled 
to a Class 3 Disposal Site; court held this 
was a changed condition. 
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III Implementation & administration of 
changes and claims 

• Merely performing extra work or using higher quality material 
may not necessarily entitle a contractor to extra payment and 
schedule relief 

− The contractual change order procedures and notice 
requirements are enforceable as conditions precedent 
(See Opinski Constr., Inc. v. City of Oakdale (2011) 199 Cal. 
App. 4th 1107; P & D Consultants, Inc. v. City of Carlsbad 
(2010) 190 Cal. App. 4th 1332) 

• Telling the contractor “don’t worry about submitting a claim, 
we will sort it out later” is not a good idea 

− Estoppel, waiver (See Opinski and P&D) 

• “I think I have a copy of the contract… somewhere” 
− Knowing the Ts and Cs from the start is very important  
− Time bars do not allow for late claims administration (See 

Opinski and P&D) 
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IV Potential risks, pitfalls and resolving 
commercial disputes 

 • Most common dispute is whether the “changed” work is in 
or out of scope 

• Dispute resolution: 
− General laws of contract interpretation 

− Contractual interpretation provisions 

− Order of precedence 

− Dispute resolution provisions 

• Common contract pitfalls that increase the risk of dispute: 
− “We know the specifications are wrong or have gaps, but it’s 

the owner’s document, so it’s not our risk” 
− Implied warranty that contract documents are accurate and 

complete:  U.S. v. Spearin (1918) 248 U.S. 132, 63 L.Ed. 166, 39 
S.Ct. 59 

− Clear unequivocal disclaimers may displace the implied 
warranty: Wunderlich v. State of California (1967) 65 Cal.2d 777 
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IV Potential risks, pitfalls and resolving 
commercial disputes 

 • Common contract pitfalls that increase the risk of dispute: 
− Proposal documents being attached to the contract documents 

− Attaching email negotiations to a contract is a petri dish for 
disputes 

− Proposals may include unsuitable marketing language 

− Gaps, omissions, vague language in the contract documents 

− Work may be included in the contractor’s obligations even if it 
is not expressly mentioned  

− Conflicts and inconsistencies between different parts of the 
contract documents  

• Even where a change order is not issued, claims may be brought 
for work outside the contract (Public / Private) 
• Unjust enrichment, quantum meruit, implied contract, collateral 

contract 

• Total cost recovery / Cardinal change 
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