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IDENTITY AND INTEREST OF AMICUS CURIAE

The Product Liability Advisory Council, Inc. (“PLAC”) is a non-profit 

professional association of corporate members representing a broad cross-section of 

American and international product manufacturers.1  These companies seek to 

contribute to the improvement and the reform of law in the United States and 

elsewhere, with emphasis on the law governing the liability of product 

manufacturers and those in the supply chain.  PLAC’s perspective is derived from 

the experiences of a corporate membership that spans a diverse group of industries 

in various facets of the manufacturing sector.  In addition, several hundred of the 

leading product-liability defense attorneys in the country are sustaining (non-voting) 

members of PLAC.  Since 1983, PLAC has filed more than 1,100 briefs as amicus 

curiae in both state and federal courts, including this Court, and presenting the broad 

perspective of product manufacturers seeking fairness and balance in the application 

and development of the law as it affects product risk management.   

Many of PLAC’s members do business in the State of Georgia and have been 

defendants in product liability cases tried in this State’s courts.  These members have 

a direct interest in the outcome of this case because the trial court’s rulings, if 

allowed to stand, would represent a dramatic and unwise expansion of Georgia 

1 See https://plac.com/PLAC/AboutPLACAmicus. 
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product liability law on negligent recall, and a dangerous erosion of the safeguard of 

“substantial similarity” in cases involving highly prejudicial evidence of other 

incidents.  PLAC urges this Court to reject the decision below and re-affirm the 

protections long afforded to manufacturers and sellers doing business in this State. 

In addition, PLAC’s members include companies that have participated in the 

bankruptcy process as debtors, creditors, and purchasers, or are likely to participate 

in one or more of those capacities in the future.  These members have a strong 

interest in preserving the integrity of Section 363 of the Bankruptcy Code, and in 

particular its “free and clear” provision, which allows a good-faith purchaser to take 

title to a debtor’s assets without fear of successor liability, including, as in this case, 

liability for claims of product liability.  The viability of this protection, and the 

finality of sales it is intended to promote, is undermined by the decision below.   

INTRODUCTION AND SUMMARY OF ARGUMENT 

This case presents three questions important to PLAC – whether Georgia law 

continues to preclude failure to recall claims;  whether a plaintiff is still barred from 

introducing evidence of other incidents absent a sufficient showing of similar 

causation; and whether  Section 363 sales will be honored in subsequent litigation. 

The trial court answered these three questions in the negative.  As demonstrated 

below, the trial court erred.  Therefore, PLAC urges this Court to reverse. 
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B. The Trial Court Erroneously Admitted Evidence of Dissimilar Incidents 
Without A Sufficient Showing of Substantial Similarity As to Causation. 

In product liability litigation, few evidentiary issues garner as much attention 

as other incident evidence.  “THERE IS NOTHING stealth or secret about the 

devastating effect of ‘other incident’ evidence.  It is the most dangerous evidence a 

jury will hear. It has been called a ‘tactical nuclear weapon.’”  John R. Friedman and 

Matthew S. Knoop, A Wolf in Wolf’s Clothing – Other Incident Evidence in Aviation 

Litigation, 73 J. Air L. & Com. 441 (Summer 2008) (emphasis in original) (citations 

omitted).  This is because “jurors tend to think that because the manufacturer has 

had a problem with a product, the defect must have caused the injury in the present 

case.  [Such evidence] can cause some jurors to jump to conclusions and not 

carefully examine all the evidence.”  M. Michelle Jones, Using Daubert Principles 

to Determine If Other Incidents Are Substantially Similar in Design Defect Cases, 6 

Charleston L. Rev. 685, 694 (2012).   

The plaintiffs’ bar concurs with the powerful effect of such evidence but, not 

surprisingly, has unabashedly urged for the expansion of its admissibility.  They see 

liberal admission of “other incident” evidence as easily “the most powerful weapon 

in the plaintiff’s attorney’s arsenal” for persuading the jury that the product at issue 

is defective, and it is far more useful than even the “most expensive expert witnesses 

[who have] tested the [product] and conducted every evaluation possible.”  Tab 

Turner, Proving Design Defects With Other Similar Incidents Evidence, 35 Trial 42 
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(Mar. 1999);  see also Robert A. Sachs, “Other Accident” Evidence in Product 

Liability Actions: Highly Probative or An Accident Waiting to Happen?, 49 Okla. L. 

Rev. 257, 258 n.2 (1996).   

Because its powerful influence carries with it the risk of great prejudicial 

effect, such evidence, if erroneously admitted, can cause grave injustice to 

manufacturing defendants.  It is precisely because of the compelling, even 

prejudicial, nature of other incident evidence that courts nationwide, including the 

appellate courts in this State, have long imposed the safeguard of “substantial 

similarity.”  See, e.g.,  Sachs, supra, at 262;  Kenneth S. Broun, 1 McCormick On 

Evid. § 200 (7th ed. June 2016)  (explaining that, “in light of the prejudice that such 

evidence can carry with it . . . most judges will scrutinize it carefully”).   

Indeed, long before the era of modern product liability law, Georgia law 

steadfastly required that admission of “other incident” evidence be both the 

exception, rather than the norm, and be premised upon a factual showing of 

“substantial similarity” in product, circumstances, defect, and causation.  E.g., 

Georgia Cotton-Oil Co. v. Jackson, 112 Ga. 620, 620 (1901).  The bare fact that 

other incidents have occurred, standing alone, is irrelevant.  Id.  Rather, as this Court 

most recently explained, “the proponent of the evidence must prove, and the trial 

court must determine, that the other incidents are substantially similar to the incident 
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at issue.”  Sheffield v. Conair Corp., No. A18A1032, 2018 WL 5602728, at *4 n.3 

(Ga. Ct. App. Oct. 30, 2018) (citation omitted).   

“[T]o show substantial similarity, the plaintiff must come forward with 

evidence (1) that the products involved in the other incidents and the present incident 

shared a common design and manufacturing process; (2) that the products suffered 

from a common defect; and (3) that any common defects shared the same causation.”  

Reese, 300 Ga. App. at 90 (emphasis added) (citing Cooper Tire & Rubber Co. v. 

Crosby, 273 Ga. 454, 456 (2001)).  “Without such showing, the evidence is 

irrelevant as a matter of law.”  Stovall v. DaimlerChrysler Motors Corp., 270 Ga. 

App. 791, 793 (2004).   

The Supreme Court of Georgia specifically held that, in addition to a showing 

of common design and defect, “[t]he showing of substantial similarity must include 

a showing of similarity as to causation,” which requires a showing “that any common 

defects shared the same causation.”  Crosby, 273 Ga. at 455, 456  (emphasis added);  

accord Reese, 300 Ga. App. at 90;  Colp v. Ford Motor Co., 279 Ga. App. 280, 281, 

286 (2006) (emphasis added) (holding pursuant to the rule in Crosby that a 

proponent of other incident evidence must show “that any common defects shared 

the same causation” and the plaintiff “failed to show ‘that any common defects [here, 
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the failure of the door] shared the same causation.’”).5  Plaintiffs-Appellees 

acknowledge this requirement.  See Appellees’ Br. at 40.  “Without these showings, 

it [would be] impossible for the rule of substantial similarity to be satisfied.”  Crosby, 

273 Ga. at 456;  Stovall, 270 Ga. App. at 793.

Georgia law admittedly affords a trial judge broad discretion in admitting 

evidence of other similar incidents.  See Walden, 339 Ga. App. at 740. However,   

that discretion is subject to the “substantial similarity” constraints carefully 

delineated by the appellate courts of this State.  If the court were to admit such 

evidence despite its failure to satisfy the threshold requirements for admissibility, 

5 Respectfully, this Court’s recent enunciation of the substantial similarity rule in 
Chrysler Grp., LLC v. Walden, 339 Ga. App. 733, 740 (2016) (emphasis added), 
requiring proof of “common causation with the alleged design defect at issue,” 
arguably dilutes the traditional requirement of proof “that common defects shared 
the same causation” as established by the Supreme Court of Georgia in Crosby, 273 
Ga. at 455, and prior decisions of this Court applying Crosby.  E.g., Reese, 300 Ga. 
App. at 90 (“same causation”);  Colp, 279 Ga. App. at 281, 286 (same);  Cottrell, 
Inc. v. Williams, 266 Ga. App. 357, 362 (2004) (same).  Although this Court in 
Walden quoted the rule from certain language in its earlier Colp decision (as opposed 
to its then, more current Reese decision), a review of that decision reveals that this 
language was not meant to expand or weaken the Supreme Court’s “same causation” 
requirement.  This Court directly quotes the “same causation” requirement earlier in 
its Colp decision when explaining the rule set forth by Crosby, see 279 Ga. App. at 
281, and then applies the “same causation” requirement later in the opinion in 
affirming the trial court’s exclusion of other incident evidence based on the facts of 
the case.  See Colp, 279 Ga. App. at 286.  PLAC urges this Court to re-affirm that 
substantial similarity requires proof “that any common defects shared the same
causation.”  Reese, 300 Ga. App. at 90 (emphasis added) (citing Crosby, 273 Ga. at 
455). 
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“almost all prior occurrence evidence would be admissible in products liability 

cases, so long as there was the barest hint of possible similarity between the prior 

occurrence and the occurrence at issue in litigation.” Crosby, 273 Ga. at 456. 

  As this Court has explained,    

While the relevancy of other occurrences is ordinarily within the sound 
discretion of the [trial] court, it is necessary that the conditions of the 
things compared be substantially similar.  Without a showing of 
substantial similarity, the evidence is irrelevant as a matter of law and 
there is nothing upon which the court’s discretion can operate. 

Carlton Co. v. Poss, 124 Ga. App. 154, 155 (1971) (citations and punctuation 

omitted) (emphasis added) (finding reversible error in admission of testimony about 

dissimilar incident).  In the present case, the trial judge failed to abide by those 

constraints by admitting evidence of two dissimilar incidents and a customer report 

listing without an adequate showing that the products involved in the other incidents 

and the present incident suffered from a common defect that “shared the same

causation.”  Reese, 300 Ga. App. at 90 (emphasis added).   

The parties’ briefing establishes that Plaintiffs-Appellees did not and cannot 

meet their burden of showing “same causation” because they never examined the 

front brake master cylinders (“FBMCs”) involved in the other incidents.  Yet, their 

own expert acknowledged that this was the only way to determine whether the 

FBMCs in the other incidents failed by reason of the same condition (seal disruption 

caused by a corrosion particle) that purportedly caused the incident at issue.  Thus, 
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the Plaintiffs-Appellees have clearly “failed to show ‘that any common defects [here, 

sudden and total brake failure] shared the same causation [seal disruption caused by 

a corrosion particle].’”  Colp, 279 Ga. App. at 286 (emphasis added).  Without the 

requisite showing of “same” causation, “it was impossible for the rule of substantial 

similarity to be satisfied in this matter.”  Crosby, 273 Ga. at 456.  Thus, this evidence 

was “irrelevant as a matter of law,” Stovall, 270 Ga. App. at 793, and should have 

been excluded.  

The trial court did not have discretion to disregard the threshold criteria for 

admission of such evidence. Therefore, the trial court’s admission of this evidence 

was clear error, as there was “nothing upon which the court’s discretion c[ould] 

operate.”  Poss, 124 Ga. App. at 155.  The trial court’s ruling, if allowed to stand, 

would significantly weaken the well-established safeguard of “substantial 

similarity” and transfer the emphasis from whether there is a defect and causation in 

this case involving this product to focus on emotionally-charged conjecture about 

incidents (based upon unproven circumstances) other than the incident in suit.  This 

will surely represent an unwarranted and dangerous step toward absolute liability, 

where the mere happening of an incident or injury establishes liability.  PLAC urges 

this Court to restore the traditional safeguard and reverse. 
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IN THE STATE COURT OF DOUGLAS COUNTY 

STATE OF GEORGIA 

   

ADRIAN JOHNS and GWEN JOHNS, )  

 )  

Plaintiffs, ) CIVIL ACTION FILE 

 )  

v. ) NO. 14-SV-00043 

 )  

SUZUKI MOTOR CORPORATION; 

SUZUKI MOTOR OF AMERICA, INC.; 

and NISSIN KOGYO CO., LTD, 

) 

) 

) 

 

 )  

Defendants. )  

 )  

   

PLAINTIFFS’ COMBINED RESPONSE IN OPPOISITION TO DEFENDANT 

NISSIN KOGYOR CO. LTD’S MOTION IN LIMINE TO EXCLUDE OTHER 

SIMILAR INCIDENTS AND DEFENDANTS SUZUKI MOTOR CORP. AND 

SUZUMI MOTOR OF AMERICAN, INC.’S MOTION IN LIMINE TO EXCLUDE 

EVIDENCE OF OTHER ACCIDENTS, LAWSUITS, AND CLAIMS OF FRONT 

BRAKE ISSUES ON GSX-R MOTORCYCLES 

 

 COME NOW Plaintiffs Adrian Johns and Gwen Johns and files this Combined Response 

I Opposition to Defendant Nissin Kogyo Co., Ltd.’s Motion in Limine to Exclude Other Similar 

Incidents and Defendants Suzuki Motor Corp. and Suzuki Motor of America, Inc.’s Motion in 

Limine to Exclude Evidence of Other Accidents, Lawsuits, and Claims of Front Brake Issues 

on GSX-R Motorcycles1 and, in support hereof, show unto the Court the following: 

INTRODUCTION 

Plaintiffs intend to offer evidence of other similar incidents, customer complaints, and 

the product recall to show, among other things, Defendants knew for years that the Nissin 

radial front brake master cylinders of Suzuki GSX-R motorcycles were defective.  Defendants, 

                                                
1 Defendants filed a number of separate motions in limine.  Because these motions are very similar and because 

Plaintiffs’ arguments in response thereto are virtually identical, in the interests of brevity, Plaintiffs file this Combined 

Response.  Any unique arguments will be addressed herein specifically.   
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however, contend that this evidence should be excluded in toto as irrelevant, inadmissible 

hearsay, and unduly prejudicial.  Contrary to Defendants’ arguments, this evidence cannot be 

excluded on any of these grounds.  For the reasons stated herein and based on the following 

legal authority, Defendants’ Motions in Limine are due to be denied. 

ARGUMENT AND CITATION TO AUTHORITY 

There are certain types of products, and certain types of failures, that simply do not 

occur in the absence of a defective product.  “[W]hen a product malfunctions that would not 

malfunction but for a defect, a plaintiff is entitled to an inference of a defect.”2  Accordingly,   

[A]bsolute positive proof of product malfunction is not necessary where the 

product is destroyed; provided plaintiff can point to evidence that the cause of 

the accident most probably originated in the product.  Evidence to so establish 

a defect can include facts that negate other causes of the accident and at the same 

time point to the product as the most logical cause.  This permits proof of 

product defect when the product  is … lost…  It is left to a jury to hear the facts 

and infer a defect in a product if the evidence warrants the inference.3   

In explaining that a jar of peanuts does not shatter when someone snaps on the lid, then Chief 

Judge Richard Posner reasoned “[i]f it is the kind of accident that would not have occurred but 

for a defect in the product, and if it is reasonably plain that the defect was not introduced after 

the product was sold, the accident is evidence that the product was defective when sold.”4 

There should be no dispute that a motor vehicle’s brakes are a safety feature designed 

to slow and stop the vehicle from moving.  As such a safety feature, motor vehicle brakes are 

not expected to fail and must work every time they are applied.  No matter what the 

                                                
2 Worsham v. A.H. Robins Co., 734 F.2d 676, 683 (11th Cir. 1984).  See, also, RESTATEMENT (THIRD) OF TORTS: 

PRODUCT LIABILITY § 3 ( “It may be inferred that the harm sustained by the plaintiff was caused by a product defect 

existing at the time of sale or distribution, without proof of a specific defect, when the incident that harmed the 

plaintiff: (a) was of a kind that ordinarily occurs as a result of product defect; and (b) was not, in the particular case, 

solely the result of causes other than product defect existing at the time of sale or distribution.). 
3 Worsham, 734 F.2d at 683.  
4 Welge v. Planters Lifesavers Co., 17 F.3d 209, 211 (7th Cir. 1994) (internal citations omitted) 
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circumstances – whether day or night, turning right or turning left, traveling to the grocery 

store or from it – motor vehicle brakes must not fail and are expected to work property.   

Plaintiff Adrian Johns claims that the Nissin front brake on his 2006 Suzuki GSX-

R1000 motorcycle failed to work as it should and, as a result, caused him to crash violently.  

Defendants, on the other hand, vehemently deny that such a failure has, or even can, happen.  

Plaintiffs have nonetheless learned that there are numerous other riders from across the world 

that claim incidents similar that experienced by Mr. Johns.  Many of these individuals have, in 

fact, provided sworn accounts detailing their incidents.  Despite overwhelming evidence to the 

contrary, Defendants go so far as to say that they will never, under any circumstance, believe 

any one that tells them they lost brake pressure while riding.  For the reasons stated herein and 

based on the following legal authority, Defendants’ Motions in Limine are due to be denied. 

A. Defendants’ Attempt to Narrow Defect to Gas Accumulation Ignores the 

Facts and the Law. 

In an attempt to avoid responsibility for their actions, Defendants claim the defect is 

limited to “the slow accumulation of gas buildup in the front brake master cylinder.”5  

Defendants’ narrow definition of the defect (or the “recall condition”) is, however, entirely 

irrelevant.  At the conclusion of this case, the jury will be charged as follows: 

To conclude that a manufacturing defect exists in a product and that the plaintiff is 

entitled to recover, you must find by a preponderance of the evidence that (1) the 

product was defective, (2) the defect existed at the time the product left the 

manufacturer’s control, and (3) the defect in the product was the proximate cause 

of the plaintiff’s injury.6 

                                                
5 Brief in Support of Suzuki Defendants’ Motion in Limine to Exclude Product Recall (“Recall Brief”) at p.4; Brief in 

Support of Suzuki Defendants’ Motion in Limine to Exclude Evidence of Other Accidents, Lawsuits, and Claims of 

front Brake Issues on GSX-R Motorcycles (“Suzuki OSI Brief”) pp.1-2.   
6 Suggested Pattern Jury Instructions, Vol. I: Civil Cases, § 62.620, 5th ed. (2007). 
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Thus, the issue is not whether Mr. Johns’ crash fits within Defendants’ narrow definition of 

what they consider the “recall condition.”  Rather, the jury must decide whether (1) there was 

defect (2) that existed at the time Mr. Johns’ 2006 Suzuki GSX-R motorcycle left Defendants’ 

control and (3) that this defect was the proximate cause of Mr. Johns’ crash.   

B. “Substantially Similar” Standard for Admissibility.

“[B]ecause of the potential prejudicial impact of prior occurrences or accidents, such 

evidence is only admissible if conditions substantially similar to the occurrence caused the 

prior accidents, and the prior incidents were not too remote in time.”7     

Evidence of similar occurrences may be offered to show a defendant’s notice of 

a particular defect or danger, the magnitude of the defect or danger involved, 

the defendant’s ability to correct a known defect, the lack of safety for intended 

uses, the strength of a product, the standard of care, and causation.8   

“The ‘substantial similarity’ doctrine does not require identical circumstances, and allows for 

some play in the joints depending on the scenario presented and the desired use of the 

evidence.”9  “The idea that prior incidents be ‘substantially similar’ is especially important in 

cases ‘where the evidence is proffered to show the existence of a design defect.’”10   “[T]o 

show substantial similarity, the plaintiff must come forward with evidence (1) that the products 

involved in the other incidents and the present incident shared a common design and 

manufacturing process; (2) that the products suffered from a common defect; and (3) that any 

common defects shared the same causation.”11   

7 Hessen for Use and Benefit of Allstate Ins. Co. v. Jaguar Cars, Inc., 915 F.2d 641, 649-650 (11th Cir. 1990) (citing 

Jones v. Otis Elevator Co., 861 F.2d 655, 661-61 (11th Cir. 1988)). 
8 Id. at 650.   
9 Sorrels v. NCL (Bahamas) Ltd., 796 F.3d 1275, 1287 (11th Cir. 2015).   
10 In re Tylenol (Acetaminophen) Marketing, Sales Practices and Products Liability Litigation, 181 F.Supp.3d 278, 

315 (E.D. Penn. 2016) (quoting Barker v. Deere and Co., 60 F.3d 158, 162-63 (3d Cir. 1995)). 
11 Ford Motor Co. v. Reese, 300 Ga. App. 82, 89-90, 684 S.E.2d 279 (2009)  (incidents involving vehicles with the 

same seatbacks, a rear impact collisions, and a seatback that deformed in the accident held substantially similar). 
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C. Other Incidents are “Substantially Similar.” 

Defendants misstate the applicable “substantially similar” standard.  According to the 

Suzuki Defendants, Plaintiffs must show that these other  similar incidents “were caused by [] 

disruption of the piston’s sealing ability” and that Plaintiffs must come forward with “evidence 

to demonstrate that such incidents were caused by the same corrosive materials [] present in 

[Mr.] Johns’ motorcycle.”12  Nissin claims similarly that “[t]he showing of substantial 

similarity must also include a showing of substantial similarity at to causation.”13  Imposing 

such a high burden would, however, likely be insurmountable.  As such, Plaintiffs need only 

show that (1) the motorcycles involved in these other incidents share a common front brake 

master cylinder design with Mr. Johns’ motorcycle, (2) that the front brakes suffered from a 

common defect, and (3) that the common defects in the front brakes were caused by the same 

design or manufacturing process.14  Because Plaintiffs can make this showing, wholesale 

exclusion of these incidents would be improper. 

1. All Incidents Share a Common Design, Common Defect, and 

Common Cause of Defect. 

Plaintiffs intend to offer evidence of other brake failures on Suzuki GSX-R motorcycles 

with the same Nissin radial front brake master cylinder to show, among other things, that loss 

of brake pressure can (and does) occur while riding.  All of the Nissin front brake master 

cylinders on these motorcycles have identical zinc pistons and identical steel return springs.  

Prior to the assembly of the front brake master cylinders, all of the zinc pistons undergo the 

same surface treatment process.  Once assembled, the zinc pistons are in direct contact with 

                                                
12 Suzuki OSI Br. p.5   
13 Nissin OSI Br. p. 4. 
14 Sorrels, 796 F.3d at 1287; Cooper Tire & Rubber Co. v. Crosby, 273 Ga. 454, 456, 543 S.E.2d 21, 24 (2001). 
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the steel return springs.  This contact between two dissimilar metals creates a galvanic 

connection inside each and every Nissin radial front brake master cylinder.  As a result of this 

galvanic connection, corrosion inside the Nissin front brake master cylinders is inevitable.  

Thus, the Suzuki GSR-R motorcycles involved in these similar incidents all (1) share an 

identical (a) design (zinc piston and steel spring) and (b) manufacturing process (surface 

treatment process) and (2) suffer from an identical condition (galvanic connection between 

dissimilar metals) that (3) results in the same defect (corrosion).  These incidents are, therefore, 

substantially similar to Mr. Johns’ incident.15 

2. Disruption of Seal by Zinc Formate is Only Explanation for Sudden 

Loss of Pressure While Riding. 

There is no dispute that galvanic corrosion inside the Nissin front brake master 

cylinders on Suzuki GSX-R motorcycles produces two byproducts: (a) hydrogen gas and (b) 

zinc formate.  According to Defendants, however, a “spongy” feeling caused by the slow 

accumulation of hydrogen gas is the only affect that this has on brake performance.  During 

his deposition in the Schall matter, Ed Eskew was asked  

Question: How many people would have to testify that while they were 

riding these GSX-R motorcycles, they experienced a sudden loss 

of brake pressure and couldn’t stop the bike and had to crash or 

lay the bike down for you to think maybe there’s something more 

to this story that hasn’t been disclosed?   

… 

Answer: I do not believe that it is possible for the front brakes to suddenly 

lose pressure.  I’ve been doing this for a long time.  It doesn’t 

happen.  That’s my answer. 

                                                
15 Reese, 300 Ga. App. at 89-90. 
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I will not believe anybody who tells me otherwise unless 

they can come up with some empirical proof that they can 

demonstrate to me. 

I have not ever seen it.  I don’t expect it to happen unless 

a catastrophic failure happens, like a line blows off, which 

doesn’t happen either. 

So my answer to you is it doesn’t happen.  Nobody’s ever 

told me it’s happened that I could believe.16 

Plaintiffs, on the other hand, contend that the buildup of gelatinous zinc formate can 

disrupt the piston’s seals, thereby causing a sudden loss of brake pressure.  Plaintiffs also 

contend that Defendants knew (or should have known) that zinc formate was a problem, but 

chose not to do anything about it.  Because there is no explanation for the sudden loss of brake 

pressure other than disruption of the seal by zinc formate, these other similar incidents are 

admissible as proof of the defect.17  In addition, Plaintiffs intend to offer these other similar 

incidents to show, among other things, that Defendants knew there was a problem with the 

Nissin radial front brake master cylinders and that they failed to do or say anything about it for 

close to ten (10) years.   

According to Plaintiff Adrian Johns, at the time of the crash, the front brake on his 2006 

Suzuki GSX-R1000 motorcycle failed to operate properly.18  The day of the crash, Mr. Johns 

told his father-in-law, Norris Freeman, that “the brake went out.”19  A few days later, he told 

his wife, Plaintiff Gwen Johns, that “there was something wrong with the brakes.”20  Within 

                                                
16 Schall v. Suzuki Motor of America, Inc., November 15, 2015 Deposition of Ed Eskew, 182:12 – 183:25. 
17 Worsham, 734 F.2d at 683. 
18 “Generally, the user’s testimony of the accident is acceptable as a method of evidence sufficient to establish proof 

of a defect in the product.”  O’Bryan v. Ford Motor Co., 18 F.Supp.3d 1361, 1370 n. 12 (S.D. Fla. 2014) (citing 

Stewart v. Budget Rent-A-Car Corp., 52 Haw. 71, 470 P.2d 240 (1970)). 
19 Freeman 39:22 – 40:11.   
20 G. Johns 26:1-13. 
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days of the crash, Mr. Freeman confirmed that there was no front brake pressure.21  Plaintiffs’ 

expert, Jeff Hyatt, also testified that “the front brake master cylinder would not restrain the 

front wheel at all under any circumstances”22 and that “a full pull of the brake lever did not 

result in any meaningful resistance of the front brake.”23  That is, with the brake fully applied, 

the front wheel could be turned by hand.24 

3. Hessen for Use and Benefit of Allstate Ins. Co. v. Jaguar Cars, Inc. 

In Hessen for Use and Benefit of Allstate Ins. Co. v. Jaguar Cars, Inc., Jaguar argued 

that the trial court admitted impermissible evidence of other complaints by Jaguar owners.25  

The plaintiff’s expert testified that he had reviewed information assembled by Jaguar 

concerning complaints of fuel leaks and fuel orders, that Jaguar treated these complaints the 

same, and that these vehicles exhibited the same defect as the plaintiff’s car.26  Based on the 

expert’s testimony, the Eleventh Circuit held that this “evidence involve[ed] automobiles 

identical to the one involved in this case, which were suffering similar problems of fuel odors 

and leakage.”27  Accordingly, evidence of similar incidents involving other Jaguar automobiles 

was properly admitted by the trial court. 

4. Reid v. BMW or North America. 

Reid v. BMW of North America28 involved a products liability claim for a defective car 

radiator.  While the plaintiff was looking under the hood to determine why the car was 

                                                
21 Freeman 43:6-21. 
22 October 29, 2015 Deposition of Jeffrey Hyatt (“Hyatt I”), 22:24 – 23:3. 
23 Hyatt I 26:12-17. 
24 Hyatt I 26:18-21. 
25 915 F.2d at 649.   
26 Id.   
27 Id. 
28 464 F.Supp.2d 1267 (N.D. Ga. 2006). 
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overheating, the radiator exploded suddenly and without warning.29  As a result of the 

explosion, the plaintiff was sprayed with boiling radiator fluid, causing second and third degree 

burns to his arms, body, and face.30  Thereafter, the plaintiff brought a products liability suit 

against BMW and its North American distributor, BMW NA.  In his complaint, the plaintiff 

alleged that the vehicle and its component parts, including specifically the radiator and cooling 

system, had a design or manufacturing defect and that the defendants had known about the 

defect for several years.31     

To show the defendants had notice of the alleged defect and their failure to correct the 

problem or warn others, the plaintiff was permitted to offer evidence of other prior incidents.32  

Before this evidence was admitted, however, the plaintiff was required to “show that the 

conditions that caused the other occurrences of radiator problems in this BMW series were 

substantially similar to the conditions that caused the radiator problem  in the 1993 BMW 325i 

(E36 series) vehicle that [he] was working on when he sustained his injuries.”33  According to 

the plaintiff, the vehicle he was working on appeared to be overheating.  While he was working 

on it, the radiator exploded.  After the explosion, the plaintiff noticed that the radiator neck 

had broken off.  This was corroborated by his expert’s report which stated that the radiator 

failure occurred at the upper radiator neck.34   

                                                
29 Reid, 464 F.Supp.2d at 1269.   
30 Id. 
31 Id. 
32 Id. at 1271; see also, Reid v. BMW of North America, 430 F.Supp.2d 1365, 1372-73 (N.D. Ga. 2006) (“Plaintiff 

contends that these other incidents concern radiator neck failures in the BMW E36 series and that these radiators 

ruptured and spewed boiling fluid on other individuals causing severe burns and injuries…  [T]he incidents to which 

plaintiff refers appear to the Court on their fact to be substantially similar to the incident at issue in this case and are 

admissible.”). 
33 464 F.Supp.2d at 1272.   
34 Id. 
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The plaintiff also relied on seventy-five (75) Quality Control Information Sheets 

(“QCI”) to show prior radiator problems in the same series of vehicles.35  These QCIs were 

prepared by BMW authorized dealers and sent to BMW NA to advise BMW NA of persistent 

problems or issues in BMWs.  Each QCI contained a BMW dealer stamp and had a BMW logo 

in the upper right hand corner.  Additionally, each QCI asked the dealer to describe the problem 

and necessary repair in detail.  All of the QCIs offered by the plaintiff described upper radiator 

neck failures in BMW vehicles.  Although the actual descriptions varied, many of the QCIs 

specifically stated that the vehicle was overheating, the top of the radiator neck broke off, and 

the radiator plastic appeared brittle.36     

The Eleventh Circuit found that the plaintiff’s “evidence involve[s] BMW vehicles 

identical to the one [the] plaintiff was working on and to the ones [he] contends contained a 

defect.  All of these vehicles suffered a similar problem of upper radiator neck failure.”37  The 

plaintiff had, therefore, “shown that conditions substantially similar to the radiator problem in 

this case caused the prior occurrences of radiator failure documented in the 75 QCIs.”38  The 

Eleventh Circuit held further that “any prejudice or confusion of the issues that may result 

from admission of these 75 QCIs is not disproportionate to the value of the evidence.”39  The 

75 QCIs were, therefore, admitted properly “for the purpose of showing that the BMW 

defendants had notice of upper radiator neck failure in these BMW vehicles….”40   

  

                                                
35 Id.   
36 Id. 
37 Id.   
38 Id.   
39 Id.   
40 Id. 
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5. Lewy v. Remington Arms Co., Inc. 

Lewy v. Remington Arms Co., Inc.41 involved a products liability claim against a 

manufacturer (Remington) for a defectively designed rifle.  Specifically, the design of the rifle 

required the safety be turned off to unload it.42  For years, Remington had been receiving 

complaints that this model rifle would fire upon release of the safety.43  Although Remington 

created a special committee to evaluate these complaints, it decided against doing a recall on 

two separate occasions.44  Instead, Remington responded to these complaints with a form letter 

stating that it was unable to duplicate the problem, that the customer must have inadvertently 

pulled the trigger, and that it could not assume liability for the discharge.45 

Here, as in Lewy, Defendants received complaints from both customers and dealers that 

the front brakes on Suzuki GSX-R motorcycles would lose pressure.  In fact, some of these 

complaints date back to the year the Nissin radial front brake master cylinder was first 

introduced.46  Also like Remington, Defendants relied on a quality countermeasure committee 

to evaluate these complaints.  Despite a growing number of complaints, Defendants refused to 

accept the undeniable fact that front brake pressure loss is a “safety issue.”47  Almost 

uniformly, Defendants concluded their investigations by stating that they “could not duplicate 

                                                
41 836 F.2d 1104 (8th Cir. 1988). 
42 836 F.2d at 1105. 
43 Id. at 1106-07. 
44 Id. at 1107. 
45 Id. 
46 See, June 6, 2012 email from Jonathan Jackson to Steve Muthig attaching gsxr brake failure report.xls (Tendered as 

Trial Exhibit 18 During the 30(b)(6) Deposition of Steve Muthig) filed contemporaneously herewith as Appendix 

Exhibit A-4 and incorporated herein by express reference.  
47 See, November 5, 2012 email chain regarding “Meeting regarding pressure reduction of GSX-R front brake” (Ex. 

4 to the trial deposition of Takao Kudo) filed contemporaneously herewith as Appendix Exhibit B-2 and incorporated 

herein by express reference (“Iwaskaki, who is staying in ASMC, explained about pressure reduction of TGSX-R 

front brake at the site.  He explained that this was not the safety problem according to the opinion of the head office.”).   
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the loss of front brake pressure” and that they “could not detect the cause of the failure.”48  As 

late as September 6, 2013, the Defendants continued to state that “[t]he exact cause of this 

issue is unknown at this time” and that “[n]o judgment can be made as the exact cause is 

unknown to SMAI QA staff.”49   

Despite these emphatic denials, on September 26, 2012, fifty (50) weeks before the 

recall was announced, Defendants made the decision to move the reservoir port from the side 

to the top beginning with all new 2014 Suzuki GSX-R models!50  By January 2013, Defendants 

knew that the zinc piston was the source of the corrosion.51  They also knew that no amount of 

surface treatment could prevent corrosion after the front brake master cylinder was 

assembled.52  Thus, between September 26, 2012 and October 11, 2013, Defendants knew that 

the Nissin radial front brake master cylinders were dangerous.53  Nonetheless, Defendants 

consciously and deliberately continued to manufacture, market, and sell GSX-R motorcycles 

                                                
48 Ex. D-51 to Plaintiffs’ November 6, 2015 Response in Opposition to Defendant SMAI’s Motion for Summary 

Judgment (“Nov. 6, 2015 MSJ Response”); see also, Nov. 6, 2015 MSJ Response Ex. D-53 (“We regret but not able 

to detect the cause of failure at this moment.”); Nov. 6, 2015 MSJ Response Ex. D-53, Ex. D-57, Ex. D-59 (“It is 

speculated bleeding by the dealer was not enough and air concentrated to master cylinder.”); Nov. 6, 2015 MSJ 

Response Ex. D-66, Ex. D-67, Ex. D-68, Ex. D-69, Ex. D-71, Ex. D-72, Ex. D-73, Ex. D-74, Ex. D-75, Ex. D-77, Ex. 

D-78, Ex. D-80, Ex. D-82, Ex. D-83, Ex. D-84, Ex. D-85, Ex. D-87 (“The exact cause of this issue is unknown at this 

time.”); and Nov. 6, 2015 MSJ Response Ex. D-90 (“We could not detect the cause of failure.”). 
49 Ex. D-87 to Nov. 6, 2015 MSJ Response.   
50 See, August 3, 2013 email from Yoshinobu Matsumoto to Toshiaki Tokunaga regarding “When the port upward 

orientation was decided” (Exhibit 14B to the trial deposition of Takao Kudo) filed contemporaneously herewith as 

Appendix Exhibit C and incorporated herein by express reference. 
51 See, email chain ending January 23, 2013 with email to “kudo@hhq.suzuki.co.jp” regarding “zinc and boric acid” 

(tendered as Exhibit 15B during the trial deposition of Takao Kudo) filed contemporaneously herewith as Appendix 

Exhibit D and incorporated herein by express reference.  See also, email chain ending January 30, 2013 regarding 

[Content of yesterday’s meeting] 1/28 (Mon) GSX-R pressure Loss Progress Report” (tendered as Ex. 16B during 

Kudo trial deposition) filed contemporaneously herewith as Appendix Exhibit E and incorporated herein by express 

reference. 
52 See, January 31, 2013 minutes from meeting between Suzuki and Nissin “for the master cylinder of GSX-R series” 

(tendered as Exhibit 23 to Muthig trial deposition) filed contemporaneously herewith as Appendix Exhibit F, at App. 

Ex. F-1 (“The purpose of the piston surface treatment is to retain the ant[i]-result performance of the time span up to 

assembly to the finished vehicle, so that durability is not considered.  The sliding part is assumed that it is worn in 

use.”) and incorporated herein by express reference. 
53 See, Chrysler Group, LLC v. Walden, 339 Ga. App. 733, 739, 792 S.E.2d 754 (2016) 
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equipped with Nissin radial front brake master cylinders with side position ports and zinc 

pistons without warning the public of the danger.54 

This evidence is relevant to show that Defendants were more concerned with potential 

lawsuits than either the accuracy of their Part 573 Report, the timeliness of the recall, or the 

safety of their customers.  When discussing whether to issue a service bulletin regarding the 

port position change on 2014 Suzuki GSX-R models, the general consensus in August 2013 

was not to issue it until after the recall had been announced.55  According to Takao Kudo, 

SMAI’s official position was that issuing the service bulletin will “mean[] that changes to the 

brake system will be officially issued in writing” and that this “is dangerous as it would raise 

a topic for discussion on the internet, create opportunities for lawsuits, and indicate a delay in 

the response for the field action56 [a.k.a., recall].”57  Because “few people [] would notice the 

change,” Defendants’ official position was that it was “not necessary to worry about the 

matter….”58  From this, the jury may conclude that Defendants delayed the recall while they 

were “gearing up” for litigation.59  “Such a view, if true, would certainly establish that 

[Defendants] acted with conscious disregard for the safety of others.”60 

  

                                                
54 See, id. 
55 See email chain ending August 29, 2013 at 12:43 AM regarding “The matter of GSX-R brake (Ex. 27 to the trial 

deposition of Steve Muthig) filed contemporaneously herewith as Appendix Exhibit G and incorporated herein by 

express reference. 
56 “Within Suzuki, when we talk about the field action, of course it can mean ‘recall.’”  May 17, 2017 Trial Deposition 

of Takao Kudo, 35:1-2. 
57 August 29, 2013 email from Takao Kudo sent at 7:59 AM filed contemporaneously herewith as Appendix Exhibit 

H-2 and incorporated herein by express reference.   
58 Id. 
59 Lewy, 836 F.2d at 1107 (“another permissible view to be drawn from all of this evidence may be that Remington 

was merely ‘gearing up’ for a second round of litigation….”). 
60 Id. (“Thus, the jury may have concluded that rather than suffer the expense of a recall, Remington would rather take 

their chances that the 20,000 potentially dangerous M700 rifles held by the public will not cause an accident.”). 

14SV00043



14 

 

6. Testimony of Plaintiffs’ Expert, Jeff Hyatt. 

 Plaintiffs rely on the testimony of their expert, Jeff Hyatt, for evidence of prior 

occurrences and other similar incidents.  Like the expert in Hessen,61 Mr. Hyatt has reviewed 

information assembled by Defendants concerning the loss of front brake pressure on Suzuki 

GSX-R motorcycles equipped with a Nissin radial front brake master cylinder.62  Mr. Hyatt 

has also testified that these complaints were treated the same (blamed on improper 

maintenance) and that each of these motorcycles has the same defect as Mr. Johns’ motorcycle 

(corrosion caused by galvanic connection between zinc piston and steel spring).63  Mr. Hyatt’s 

testimony is, therefore, sufficient to establish that the other documented reports of front brake 

pressure loss on Suzuki GSX-R motorcycles with a Nissin radial front brake master cylinder 

are substantially similar to the incident experienced by Mr. Johns. 

7. “Substantial Similarity” is Established by Defendants’ Records. 

Defendants seek to exclude three types of documents: (1) Field Technical Information 

Reports (“FTIRs”); (2) Siebel Reports (“SRs”); and Accident Information Questionnaires 

(“AIQs”).  FTIRs and SRs are nearly identical to the QCIs in Reid.  Plaintiffs intend to offer 

these documents to show the existence of the defect, Defendants’ knowledge of the defect, and 

that Defendants intentionally delayed doing anything about the defect for financial reasons.  

Plaintiffs also intend to offer these documents to refute Defendants’ assertions that the effects 

of the defect cannot be felt while riding, that no one has been injured by the defect, and that as 

of October 18, 2013 there had only been thirty-nine (39) incidents related to the defect. 

                                                
61 See, Hessen, 915 F.2d at 649. 
62 Hyatt I pp. 147 – 149; Hyatt I Ex. 34; Hyatt I Ex. 35; Hyatt II Ex. 6; Hyatt II Ex. 7. 
63 Hyatt II 84:5 – 86:1. 
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Here, substantial similarity is established primarily from records maintained by 

Defendants.  For each complaint of front brake pressure loss they received, the Suzuki 

Defendants issued a Seibel Report (“SR”).  When a customer reported an incident directly to 

ASMC/SMAI, the customer was instructed to take the motorcycle to an authorized Suzuki 

dealer for an inspection.  If the owner was unable to do so, the SR was closed without any 

further investigation.  This meant that if a motorcycle was destroyed or declared a total loss as 

the result of a crash and, therefore, not capable of being taken to a dealer, the case was closed 

without any investigation.  Likewise, whereas “dead men tell no tales,” Defendants claim there 

have been no fatalities caused by the defect.  Because no bikes involved in crashes have been 

investigated, Defendants claim that the defect has not caused any injuries.  Not only do the 

documents produced by Defendants show that a number of riders have been injured as a result 

of the defect, they also show that Defendants actively sought to conceal several deaths.64  From 

this, a jury may conclude that Defendants’ “investigations” were a shame and that they 

represent a concerted effort to deny the undeniable. 

In the rare event that a customer was able to bring a bike to an authorized Suzuki dealer, 

if it was not inspected by a member of ASMC/SMAI quality assurance, no further investigation 

was conducted and the case was closed.  If ASMC/SMAI inspected the bike, an FTIR could 

then be issued.  Each FTIR contains a statement of the customer’s complaint and the 

circumstances relating to the brake failure.  The FTIR, along with any parts collected from the 

affected bike, were then shipped to Suzuki headquarters (“HQ”) in Japan.  Based solely on this 

                                                
64 See, certified translation of SMC FBMC00104825 - SMC FBMC00104832 filed contemporaneously herewith as 

Appendix Exhibit I at Ex. I-2 – Ex. I-3 and incorporated herein by express reference.  See also, November 22, 2013 

letter from Peter and Claudia Glock regarding the death of their son, David Glock filed contemporaneously herewith 

as Appendix Exhibit J and incorporated herein by express reference.   
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information, HQ would then make a final determination as to the cause of the brake failure.   

These reports, as well as their supporting documentation, sufficiently establish the foundation 

for the admission of other similar incident evidence.65  Defendants nonetheless “remain[] free 

to argue to the jury that the evidence is not persuasive by pointing out the dissimilarities in” 

these incidents and Mr. Johns’ incident.66 

8. Owners of Other Suzuki GSX-R Motorcycles with Identical 

Defective Nissin Front Brake Master Cylinders that Have 

Experienced Loss of Front Brake Pressure. 

 Although Defendants admit that “[f]ollowing the Safety Recall Notice, other GSX-R 

motorcycle owners have reported accidents allegedly caused by brake performance,” they still 

deny that the defect has caused any injuries.67  To show this denial is neither credible nor 

meritorious, Plaintiffs intend to offer the testimony of other Suzuki GSX-R motorcycle 

owners.  Specifically, Plaintiffs intend to offer the deposition testimony of Sergio Nichols, 

Josh Knepper, Derek Girard, Kristen Trujillo, and Somige Augustine.  Plaintiffs also intend to 

call several plaintiffs in the related brake failure lawsuits as well as other individuals identified 

in discovery (but not deposed) live at trial.   

Each of the individuals who have been deposed experienced a loss of front brake 

pressure while riding a Suzuki GSX-R motorcycle equipped with a defective Nissin radial 

front brake master cylinder identical to that on Mr. Johns’ motorcycle.  These incidents are 

summarized in the following table: 

  

                                                
65 See, Lewy, 836 F.2d at 1108. 
66 Id. 
67 Suzuki OSI Br. p.2.   
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Name Date Model Year 
Same 

Defect 

Lost 

Front 

Brake 

While 

Riding 

After 

Stopping 
Crash 

Stubblefield Jan. 12, 2011 GSX-R1000 2006 Yes Yes Yes Yes Yes 

Nichols 2012 GSX-R600 2006 Yes Yes Yes Yes Yes 

Trujillo June 7, 2012 GSX-R600 2008 Yes Yes Yes Yes Yes 

Girard Aug. 3, 2013 GSX-R1000 2007 Yes Yes Yes Yes Yes 

Augustine  GSX-R1000 2009 Yes Yes Yes Yes Yes 

Knepper Sept. 28, 2012 GSX-R600 2008 Yes Yes Yes Yes Yes 

Knepper June 5, 2013 GSX-R600 2008 Yes Yes Yes Yes Yes 

Johns Aug. 12, 2013 GSX-R1000 2006 Yes Yes Yes Yes Yes 

Winkler June 13, 2013 GSX-R1000 2007 Yes Yes Yes Yes Yes 

Soulliere June 8, 2013 GSX-R600 2009 Yes Yes Yes Yes Yes 

Schall July 19, 20113 GSX-R600 2007 Yes Yes Yes Yes Yes 

 

As such, the incidents experienced by these individuals are substantially similar to Mr. Johns’ 

incident.   

According to the Suzuki Defendants, because “[t]hese incidents involve different bikes, 

different accident circumstances, and either different or unknown failure mechanisms,” they 

“have no place at trial.”68  Similarly, Nissin contends that this evidence is inadmissible because 

“the models, model years, age, maintenance, care, mileage, driving distance, typical use, owner 

history and prior accident history for the motorcycles involved in these individual cases are 

completely unique.”69  These assertions miss the mark.  “Simply because the other incidents 

involved different [GSX-R] models does not make them inadmissible.”70  “The question is 

whether there is a common design, regardless of the products’ name.”71  Moreover, “‘there are 

no hard or fast rules as to what degree of similarity there must be to make the evidence 

                                                
68 Suzuki OSI Br. p.10.   
69 Nissin OSI Br. p. 9. 
70 Chrysler, 339 Ga. App. at 740.   
71 Id. (citing Colp v. Ford Motor Co., 279 Ga. Ap. 280, 284, 630 S.E.2d 886 (2006)).   
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admissible.’”72  “Rather, in determining the admissibility of OSI evidence, the appropriate 

focus is on all of the ‘circumstances’ surrounding the OSI evidence, not necessarily any 

specific similarity.”73   

Because all of the Suzuki GSX-R motorcycles involved in these incidents share a 

common Nissin radial front brake master cylinder, any differences in the specific 

circumstances go to weight and credibility rather than admissibility.74  Moreover, Defendants 

have not shown an alternative common causation for any of these incidents.  In the absence of 

such, the only reasonable inference is that corrosion caused by the galvanic connection 

between the zinc piston and steel return spring in the Nissin radial front brake master cylinders 

of the involved Suzuki GSX-R motorcycles resulted in a reduction (whether in whole or in 

part) of front brake pressure.75  Nonetheless, Defendants “may explore any dissimilarity 

between this evidence and the circumstances of” Mr. Johns’ crash and “the jury can then 

determine how much weight to give them.”76 

(a) Sergio Nichols. 

  Defendants contend that the event experienced by Sergio Nichols is not substantially 

similar to Mr. Johns’ incident.  According to Defendants, “[u]nlike Adrian Johns,” Mr. Nichols 

“began experiencing issues with the front brake several weeks before the accident” and also 

“[u]nlike Adrian Johns,” Mr. Nichols had ridden his motorcycle “for a significant period of 

                                                
72 Adams v. Toyota Motor Corp., 867 F.3d 903 (8th Cir. 2017) (quoting Henwood v. Chaney, 156 F.2d 392, 397 (8th 

Cir. 1946)).   
73 Adams, 867 F.3d at 913.   
74 Id. at 914 (citing Ahlberg v. Chrysler Corp., 481 F.3d 630, 637 (8th Cir. 2007), and Kehm v. Procter & Gamble 

Mfg. Co., 724 F.2d 613, 625-26 (8th Cir. 1983)). 
75 Chrysler Group, 339 Ga. App. at 741; See also, Reese, 300 Ga. App. at 90 (affirming trial court’s admission of other 

similar incident evidence in which the causation was “a rear impact collision[] and a seatback that deformed in the 

accident.”). 
76 Tylenol, 181 F.Supp.3d at 315. 
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time[] on the day of his accident without issue.”77  First, Mr. Johns testified that he experienced 

a “spongy-type braking” several months before his crash.78  Mr. Johns also testified that he 

experienced a similar issue again several days before the crash.79  In fact, the day before the 

crash, Mr. Johns had to pump his front brake several times to regain pressure.80   As such, 

Defendants apparently contend that because Mr. Johns’ issues occurred several months and 

days before his crash, including the day before, Mr. Nichols’ “issues with [his] front brake 

several weeks before his accident” are not substantially similar.  This, however, is a distinction 

without a difference that goes to weight and credibility rather than admissibility.   

Defendants also argue that the fact that Mr. Nichols’ “motorcycle was never inspected 

and the FBMC was never opened” render these incidents inapposite.81  As such, Defendants 

appear to argue that Plaintiffs must physically inspect each motorcycle involved in a similar 

incident before there can be a finding of “substantially similar.”  Not only is this an erroneous 

statement of the applicable standard, it will result in a higher burden proof for substantial 

similarity than for affirmative claims.  Where, as here, Plaintiffs “can point to evidence that 

the cause of the accident[s] most probably originated in the” defective front brake, they have 

met their burden.82   

Interestingly, Defendants do not hold themselves to the same insurmountable level of 

proof that they seek to impose on Plaintiffs.  That is, Defendants admit that there are 39 FTIRs 

                                                
77 Suzuki OSI Br. pp. 6,7; Nissin OSI Br. p.6. 
78 October 13, 2014 Deposition of Adrian Johns (“A. Johns I”) 56:4-16.   
79 A. Johns I 59:17 – 60:12.   
80 April 29, 2015 Deposition of Adrian Johns (“A. Johns II”) 9:6-23.   
81 Suzuki OSI Br. p.7; Nissin OSI Br. p.6. 
82 Worsham, 734 F.2d at 683. 
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related to the defect.83  In several of these FTIRs, Defendants affirmatively state that the front 

brake master cylinders were never opened.84  In fact, rather than performing the inspection 

they contend is required to show Mr. Nichols’ incident is “substantially similar,” the Suzuki 

Defendants simply say “[t]he customer is believed to be unhappy with the unit and no longer 

wants it.”85   

(b) Somige Augustine. 

Somige Augustine experienced a loss of front brake pressure while riding his 2009 

Suzuki GSX-R1000.  Mr. Augustine’s 2009 Suzuki GSX-R1000 has the same Nissin radial 

front brake master cylinder as Mr. Johns’ 2006 Suzuki GSX-R1000.  Defendants, however, 

contend that the brake failure experienced by Mr. Augustine while riding is not similar to Mr. 

Johns’ incident because (1) Mr. Somige’s incident occurred “during his first attempt at brake 

application on his second ride of the day” and (2) Mr. Augustine only “suffered mere scrapes 

and sore muscles.”86  Because Mr. Augustine’s 2009 Suzuki GSX-R100 and Mr. Johns’ 2006 

Suzuki GSX-R1000 have the same front brake master cylinder with the same defect caused by 

the same defective design, these purported differences go to weight and credibility rather than 

admissibility. 

  

                                                
83 Plaintiffs contend that the actual number of FTIRs related to the defect is much higher than 39 and that the 

Defendants have arbitrarily omitted certain FTIRs in an attempt to downplay the significance and breadth of the defect. 
84 See, US201112A00037 attached to Nov. 6, 2015 MSJ Response as Ex. D-3 (“The master cylinder was not 

disassembled nor installed for testing by ASMC QA staff.”); see also, DE200906A00011 attached to Nov. 6, 2015 

MSJ Response as Ex. D- 2 (“Our QA was unable to determine the cause of the issue as the investigation part is not 

available.”); US201112A00043 attached to Nov. 6, 2015 MSJ Response as Ex. D-49 at D-50 (“The front brake system 

was not disassembled nor installed for testing by ASMC QA staff.”). 
85 Nov. 6, 2015 MSJ Response Ex. D-3. 
86 Suzuki OSI Br. pp. 7, 8. 
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(c) Josh Knepper. 

Josh Knepper experienced two incidents of front brake pressure loss while riding his 

2008 Suzuki GSX-R600.  Mr. Knepper’s 2008 GSX-R600 is equipped with the same Nissin 

radial front brake master cylinder as Mr. Johns’ 2006 Suzuki GSX-R1000.  According to the 

Suzuki Defendants, Mr. Knepper’s first incident is irrelevant because he “suffered no major 

injuries.”87  The Suzuki Defendants, however, offer no basis as to why they contend Mr. 

Knepper’s second incident is not substantially similar.  While Nissin addresses both incidents, 

it fails to offer any reasoning as to why Mr. Knepper’s incidents are not substantially similar.  

Accordingly, Nissin merely asserts that Mr. Knepper’s incidents are not substantially similar 

because “on both occasions, he was traveling closely behind another vehicle at 40 mph and 55 

mph respectively, and had to stop suddenly and unexpectedly.”88   

This disingenuous attempt to distinguish Mr. Knepper’s incidents from Mr. Johns’ 

ignores the obvious fact that both front brakes failed when they needed them the most.  

Whether Mr. Knepper was going 35 mph, 40 mph, or 55 mph, his front brake still should have 

worked properly.  Again, because Mr. Knepper and Mr. Johns both experienced losses of front 

brake pressure while riding Suzuki GSX-R motorcycles equipped the same defectively 

designed Nissin radial front brake master cylinder, the fact that Mr. Knepper “suffered no 

major injuries” goes to weight and credibility rather than admissibility. 

(d) Kristen Trujillo. 

Kristen Trujillo experienced a loss of front brake pressure while riding her 2008 Suzuki 

GSX-R600.  Ms. Trujillo’s 2008 Suzuki GSX-R600 is equipped with the same Nissin radial 

                                                
87 Suzuki OSI Br. p.8.   
88 Nissin OSI Br. p.7. 
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front brake master cylinder as Mr. Johns’ 2006 Suzuki GSX-R1000.  Defendants, however, 

contend Ms. Trujillo’s incident is not substantially similar because “her front and rear brakes 

stopped working when taking a left turn in first gear at 10 mph.”89  Nissin attempts to further 

distinguish Ms. Trujillo’s incident on the grounds that “she was attempting a left turn across a 

busy street and laid the bike down to avoid slowing traffic while traveling in first gear at only 

10 mph.”90  Because Ms. Trujillo and Mr. Johns both experienced losses of front brake pressure 

while riding Suzuki GSX-R motorcycles equipped the same defectively designed Nissin radial 

front brake master cylinder, the fact that Ms. Trujillo may not have been able to stop with her 

rear brake, was turning left, was in first fear, and was going 10 mph all go to weight and 

credibility rather than admissibility.   

(e) Derek Girard. 

Derek Girard experienced a loss of front brake pressure while riding his 2007 Suzuki 

GSX-R600.  Mr. Girard’s 2007 Suzuki GSX-R600 is equipped with the same Nissin radial 

front brake master cylinder as Mr. Johns’ 2006 Suzuki GSX-R1000.  Nissin nonetheless 

attempts to distinguish Mr. Girard’s incident on the grounds that “his brakes worked perfectly 

in the six years he owned it before the crash.”91  According to the Suzuki Defendants, “[u]nlike 

Adrian Johns, [Mr.] Girard repaired the bike himself several years later, still owns it, loves it, 

and continues to ride it.”92  Because the totality of the circumstances surrounding Mr. Girard’s 

incident and Mr. Johns’ incident are substantially similar, the purported differences identified 

by Defendants all go to weight and credibility rather than admissibility. 

                                                
89 Suzuki OSI Br. p.9 (Emphasis in original); Nissin OSI Br. p.8. 
90 Nissin OSI Br. p.8. 
91 Id. at 7. 
92 Suzuki OSI Br. pp.9-10. 
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(f) Thomas Soulliere. 

Thomas Soulliere experienced a loss of front brake pressure while riding his 2009 

Suzuki GSX-R600.  Mr. Soulliere’s 2009 Suzuki GSX-R600 is equipped with the same Nissin 

radial front brake master cylinder as Mr. Johns’ 2006 Suzuki GSX-R1000.  The Suzuki 

Defendants conclude that Mr. Soulliere’s incident is “not substantially similar” because the 

“vehicle and its original front brake master cylinder were not preserved.”93  If such a fact was 

sufficient to render two incidents dissimilar, a plaintiff would be categorically prohibited from 

recovering for products liability when the product is lost or destroyed.  Because the law is not 

so draconian and does not require “absolute positive proof of product malfunction … where 

the product is destroyed,”94 this purported distinction has no effect on whether Mr. Soulliere’s 

incident is substantially similar to that of Mr. Johns. 

(g) Scott Winkler. 

Scott Winkler experienced a loss of front brake pressure while riding his 2007 Suzuki 

GSX-R1000.  Mr. Winkler’s 2007 Suzuki GSX-R1000 is equipped with the same Nissin radial 

front brake master cylinder as Mr. Johns’ 2006 Suzuki GSX-R1000.  Nonetheless, because 

Mr. “Winckler[’s] crash occurred at night when a vehicle turned in front of him when he was 

operating the motorcycle without a headlight,” the Suzuki Defendants claim it is not 

substantially similar.95  Moreover, Nissin claims that Mr. Winkler’s incident is not 

substantially because he “alleges that the defect in the FBMC in his 2007 GSX-R1000 caused 

him to experience an increased stopping distance, and he was unable to stop in time to avoid 

                                                
93 Id. at p.13. 
94 Warsham, 734 F.2d at 683. 
95 Suzuki OSI Br. p.14. 

14SV00043



24 

 

an accident.”96  These differences between the specifics of the two incidents do not, however, 

control whether they are “substantially similar.”  Rather, “all the circumstances surrounding”97 

the two incidents establish that they are substantially similar. 

(h) Bradley Stubblefield. 

Bradley Stubblefield experienced a loss of front brake pressure while riding his 2006 

Suzuki GSX-R1000.  Mr. Stubblefield’s 2006 Suzuki GSX-R1000 is equipped with the same 

Nissin radial front brake master cylinder as Mr. Johns’ 2006 Suzuki GSX-R1000.  In an 

attempt to show dissimilarity, Nissin states that as Mr. “Stubblefield approached an on-ramp 

curve on his 2006 GSX-R1000, he experienced an ‘increased stopping distance.’”98  Nissin 

does not, however, offer any justification or reasoning as to how this fact distinguishes Mr. 

Johns’ incident. 

According to the Suzuki Defendants, Mr. “Stubblefield does not claim, as [Mr.] Johns 

does here, that his motorcycle sped up when he applied the front brake.”99  Contrary to this 

assertion, Mr. Johns did not testify that “his motorcycle sped up when he applied the front 

brake.”  Rather, when asked “So tell me – tell me what happened – what you sensed when you 

pulled on the front brake,” Mr. Johns, in fact, testified, that it “[f]elt like my bike sped up” and 

that “[i]t felt to me like, instead of braking, like I was speeding up.”100  Nonetheless, whatever 

Mr. Johns “sensed” or “felt” like his 2006 Suzuki GSX-R1000 was doing does not change the 

fact that the totality of the circumstances surrounding these two incidents show that they are 

                                                
96 Nissin OSI Br. p.9. 
97 Adams, 867 F.3d at 913. 
98 Nissin OSI Br. p.9. 
99 Suzuki OSI Br. p.14.   
100 A. Johns II 43:6-12. 
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substantially similar.  As such, Defendants fail to state any basis for excluding evidence of Mr. 

Stubblefield’s incident.  

(i) Derek Schall.

Derek Schall experienced a loss of front brake pressure while riding his 2007 Suzuki 

GSX-R600.  Mr. Schall’s 2007 Suzuki GSX-R600 is equipped with the same Nissin radial 

front brake master cylinder as Mr. Johns’ 2006 Suzuki GSX-R1000.  The Suzuki Defendants 

contend that Mr. Schall’s crash is “not substantially similar” because Mr. Schall “was 

unfamiliar with the road, it was dark, and he failed to make the turn.”101  Nissin, however, 

merely states that as Mr. Schall “was approaching a curve in the road on his 2006 GSX-R600, 

he experienced ‘increased stopping distance’ as a result of a defect in his braking system, and 

does not describe a complete loss of brake pressure, as does Mr. Johns.”102  Again, these 

specifics of Mr. Schall’s incident do not change the fact that the circumstances surrounding 

the two events are substantially similar.  Accordingly, Defendants fail to state any basis for 

excluding evidence of Mr. Schall’s incident. 

D. Defendants’ Responses to Customer Complaints are Relevant to Show

Frame of Mind.

After the announcement of the recall, as they expected, the Suzuki Defendants received 

an influx of customer complaints of front brake pressure loss.  While this is not surprising, the 

Suzuki Defendants’ responses are shocking.  Contrary to what the Suzuki Defendants may 

101 Suzuki OSI Br. p.14.   
102 Nissin OSI Br. pp.8-9. 
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claim, their actions show that this process was intended to discourage customer claims rather 

than perform a good faith investigation.103   

After the recall was announced, the Suzuki Defendants generally responded to 

customer complaints of pressure loss in one of two ways.  One of the two ways was to send 

the customer an accident investigation questionnaire (“AIQ”).104  At the top of the first page, 

all AIQs begin with “NOTICE” in bold all caps.105  The AIQs then set forth a number of 

sternly worded warnings to the customer threatening criminal prosecution as well as civil 

penalties if Suzuki determines the information provided is not true.106  After completing the 

AIQ, the customer is required to certify its contents.  The customer must then have the AIQ 

notarized not once, but twice.  If the customer fails to return the AIQ or returns it without 

having it notarized twice, the case is closed and no further investigation is conducted.    Internal 

email correspondence suggests, however, that the Suzuki Defendants never intended for 

customers to actually return the AIQs.107 Notwithstanding these hurdles, a number of 

completed AIQs were returned showing reports of loss of pressure while riding.108 

                                                
103 See, November 19, 2013 email chain between Bryan Malyszek and Jim Kirkland regarding “AIQ return rate for 

claimed front brake master cylinder incidents” filed contemporaneously herewith as Appendix Exhibit K and 

incorporated herein by express reference. 
104 See Motorcycle/ATV Daily Customer Complaint List for November 11, 2013 (SMAI FBMC00002429) filed 

contemporaneously herewith as Appendix Exhibit L and incorporated herein by express reference (“Document 

customer’s complaint and AMAI to send customer AIQ to fill out and return to SMAI notarized for further review.”). 
105 See Exhibit E to Suzuki Defendants’ Motion in Limine to Exclude Customer Complaints of Brake Failure. 
106 First, ASMC/SMAI warns the customer that “[a]ny misrepresentation or fabrication … will be considered an 

unlawful attempt to defraud Suzuki.”  Suzuki also informs the customer that it “will vigorously pursue any person(s) 

who attempt to defraud” it and will “seeks all permissible remedies, including but not limited to compensatory and 

punitive damages, fines, investigation expenses, and other penalties under the law.”  Suzuki then tells the customer 

that it “will prosecute all criminal violations to the fullest extent of the law.”  Lastly, Suzuki will bill “[t]he cost of 

investigation” to the customer “if it [] determine[s] that [the customer has] attempted to defraud Suzuki.” 
107 See App. Ex. K-1. 
108 See, compilation of completed AIQs returned to SMAI filed contemporaneously herewith as Appendix Exhibit M 

and incorporated herein by express reference. 
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The second way that the Suzuki Defendants responded to customer complaints after the 

recall had been announced was to summarily dismiss the complaint.  That is, they “[i]nformed 

[the] customer [that] the details of his [or her] incident do not correlate with the failed 

conditions explained in the recall.”109 They then “asked [the] customer if he [or she] would 

like SMAI to research his [or her] incident.”110 As expected, more often than not the 

“[c]ustomer declined any further research in[to] his [or her] claim.”111  As such, this evidence 

is relevant as to whether Defendants were careless about and/or willfully blind to potential 

risks to Suzuki GSX-R motorcycle owners.112  Moreover, Defendants’ pattern of insufficient 

research may also be probative evidence as to whether they design, manufacture, market, and 

sell products without due care.113 

E. Evidence of Other Lawsuits. 

Defendants contend that evidence of other lawsuits constitutes inadmissible hearsay.114  

This exact argument was, however, rejected by the Georgia Court of Appeals in Reese.115  

Evidence of other lawsuits, therefore, cannot be categorically excluded as inadmissible 

hearsay.  Moreover, the evidence of other lawsuits is admissible to show the bias of 

Defendants’ expert witnesses who have found these cases to be quite lucrative.   

  

                                                
109 App. Ex. L-1.  
110 Id. 
111 Id. 
112 See, In re Tylenol, 181 F.Supp.3d at 298. 
113 See, Eghnayem v. Boston Scientific Corp., 873 F.3d 1304, 1316 (11th Cir. 2017). 
114 Suzuki OSI Br. p.11.   
115 300 Ga. App. at 89 n. 6 (“Ford also asserts that the complaints were inadmissible hearsay.  We do not agree because 

the complaints were offered for the limited purpose of proving Ford’s knowledge or notice of the product defect.”) 
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F. Probative Value of Evidence is Not Outweighed By Potential Prejudice, 

Undue Delay, or Jury Confusion. 

“Rule 403 provides in part that ‘relevant evidence may be excluded if its probative 

value is substantially outweighed by the danger of unfair prejudice….’”116  “Yet, the facts are 

the facts, and to exclude evidence merely because the information would be prejudicial to one 

side or the other is ‘an extraordinary remedy which the courts should invoke sparingly, and the 

balance should be struck in favor of admissibility.’”117  “In applying Rule 403, courts must 

‘look at the evidence in a light most favorable to admission, maximizing its probative value 

and minimizing its undue prejudicial impact.’”118  

1. Substantially Similar Incidents, Customer Complaints, and Product 

Recall are Not Overly Complex. 

Excluding evidence of other substantially similar incidents, customer complaints, and 

the recall is an “extraordinary remedy” not demanded under the instant circumstances.119  

Defendants contend that the admission of this evidence “presents a grave danger of unfair 

prejudice” and that “it would result in confusion of the issues, mislead the trier of fact, and 

cause needless presentation of cumulative evidence.”120  According to Defendants, “[t]he risk 

of jury confusion is heighted” here because “[f]actors bearing on whether a brake system 

contains a defect and whether such defect caused a particular occurrence under a specific set 

                                                
116 Cent. Georgia Women's Health Ctr., LLC v. Dean, 342 Ga. App. 127, 141, 800 S.E.2d 594 (2017).   
117 Piedmont Newnan Hosp., Inc. v. Barbour, 333 Ga. App. 620, 625, 774 S.E.2d 822 (2015) (quoting Williams v. 

State, 328 Ga. App. 876, 879, 763 S.E.2d 261 (2014)).   
118 Aycock v. R.J. Reynolds Tobacco Co., 769 F.3d 1063, 1069 (11th Cir. 2014) (trial court abused its discretion in 

excluding evidence of plaintiff’s alcohol use) (quoting Unites States v. Alfaro-Moncada, 607 F.3d 1276, 1295 (11th 

Cir. 2006)). 
119 See, Cent. Ga. Women’s Health Ctr., 242 Ga. App. at 141.   
120 Suzuki OSI Br. p.15.   
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of circumstances are highly complex and individual in nature.”121  This argument misses the 

mark for two important reasons.   

First, there is no question that the front brakes on the Suzuki GSX-R motorcycles 

involved in these other incidents contain a defect.  That is, they are all equipped with the same 

Nissin radial front brake master cylinder with a side position reservoir port, a zinc piston, and 

a steel return spring.  Second, Plaintiffs are not required to prove beyond a reasonable doubt 

that the defect caused the other substantially similar incidents.  Rather, Plaintiffs need only 

show that these other incidents involved a loss, whether in whole or in part, of front brake 

pressure on a Suzuki GSX-R motorcycle equipped with a Nissin radial front brake master 

cylinder with a side position reservoir port, a zinc piston, and a steel return spring.122   

2. “Mini-Trials” Argument is Entirely Without Merit. 

Defendants’ argument that admission of this evidence would require “a series of mini-

trials” is likewise without merit.123  In fact, the Eighth Circuit recently rejected such an 

argument.  In Adams v. Toyota Motor Corp.,124 the Eighth Circuit held that “a series of mini-

trials on the causation of OSI evidence in order for the evidence to be admissible” was not 

required where, “as here, the record demonstrates that the circumstances surrounding these 

OSIs were substantially similar to the incident at issue.”  The Court held further that “the 

precise cause of the OSIs go toward the weight to be assigned the OSI evidence, not its 

admissibility.”125  Nonetheless, 

                                                
121 Id. at 16. 
122 See, Chrysler Group, 339 Ga. App. at 741. 
123 Suzuki OSI Br. p.16.   
124 867 F.3d 903, 914 (8th Cir. 2017). 
125 867 F.3d at 914 (citing Ahlberg v. Chrysler Corp., 481 F.3d 630, 637 (8th Cir. 2007), and Kehm v. Procter & 

Gamble Mfg. Co., 724 F.2d 613, 625-26 (8th Cir. 1983)).   
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The occurrence of other accidents … and the range of circumstances that might 

have caused them, is not so complex a subject as to require an overly expansive 

evidentiary record.  [The plaintiff] could establish the pertinent facts regarding 

these accidents without delving deeply into the circumstances of each 

occurrence, and [the defendant] similarly could identify the potential 

distinctions between those accidents and the [plaintiff’s] accident as well as the 

types of conditions … that might have contributed to the other accidents without 

having to litigate who was at fault in each instance.126 

At a minimum, Plaintiffs intend to offer evidence of these events to establish three 

things.  First, these riders were on Suzuki GSX-R motorcycles at the time of their events.  

Second, although their front brakes worked moments earlier, they suddenly lost pressure while 

riding.  Third, there is no other objective explanation for these events other than the failure of 

their front brakes.127  Moreover, Defendants are “free to ‘argue to the jury that the evidence is 

not persuasive by pointing out dissimilarities’ in the OSI evidence.”128  The total time needed 

for both direct and cross examination of these witnesses should not exceed thirty (30) minutes 

each. 

3. Probative Value of Substantially Similar Incidents is High. 

“Evidence is not unfairly prejudicial merely because it damages a party’s case.”129  

“Rather, ‘to be unfairly prejudicial, the evidence must have an undue tendency to suggest 

decision on an improper basis, commonly, though not necessarily, an emotional one.’”130  

                                                
126 Hankins v. Ford Motor Co., Civil Action File No. 3:08-cv-639-CWR-FKB, 2012 WL 174793, *4 (S.D. Miss. Jan. 

20, 2012).    
127 See, Worsham, 734 F.2d at 684 (“Elimination of alternative causes is one of several accepted types of proof for 

establishing product defect.”). 
128 Id. (quoting  Lewy v. Remington Arms Co., Inc., 836 F.2d 1104, 1108 (8th Cir. 1988); see also Joy v. Bell Helicopter 

Textron, Inc., 999 F.2d 549, 554-55 (D.C. Cir. 1993) (finding no abuse of discretion in admitting OSI evidence, even 

where “difference in the mode of failure weighs against” finding substantial similarity, where there are sufficient 

shared circumstances and when the evidence was offered to rebut defense theory).   
129 Securities and Exchange Commission v. Goldstone, 233 F.Supp.3d 1149, 1166 (D.N.M. 2017).   
130 Id. (quoting United States v. Caraway, 534 F.3d 1290, 3101 (10th Cir. 2008)).   
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“[T]he fact that relevant evidence ‘tends to damage or impair the cause of the party against 

whom it is being introduced is insufficient to justify its exclusion.’”131   

Excluding evidence of other similar incidents and allowing Defendants to argue that 

there have been no other reports of injuries caused by the defect would be unfairly prejudicial 

to Plaintiffs.  This would in effect equate to affirmative proof of no other incidents.132 “While 

this information is no doubt ‘prejudicial’ to” Defendants, it is unlikely “to induce an emotional 

response on the part of the jury, unless righteous indignation be classed as such.”133  “On the 

contrary,” this evidence “reveals a very rational and calculated approach to corporate decision-

making that a jury should have no difficulty understanding and evaluating.  If the jury’s 

reaction is not a favorable one, then” Defendants “have only themselves to blame.”134   

CONCLUSION 

WHEREFORE Plaintiffs Adrian Johns and Gwen Johns pray upon this Court for an order 

denying the Suzuki Defendants’ Motions in Limine to Exclude Evidence of Other Accidents, 

Lawsuits, and Claims of Front Brake Issues on GSX-R Motorcycles and Defendant Nissin’s 

Motion in Limine to Exclude Other Similar Incidents. 

This 4th day of December, 2017. 

                                                
131 Reese, 300 Ga. App. at 91 (quoting Ford Motor Co. v. Stubblefield, 171 Ga. App. 331, 339, 319 S.E.2d 470 (1984)), 
132 See, Brazos River Authority v. GE Ionics, Inc. 469 F.3d 416, 423-24 (5th Cir. 2006).   
133 Jackson v. Firestone Tire & Rubber Co., 788 F.2d 1070, 1086 (5th Cir. 1986);  See also, Bullock v. Volkswagen 

Group of American, Inc., 160 F.Supp.3d 1365, 1376 (M.D. Ga. 2016) (probative value of mechanic’s expert’s 

testimony, that excessive oil accumulated in the intake system of vehicles turbocharger, causing an unintended 

increase in power to the engine leading to uncontrolled rapid acceleration, was not substantially outweighed by danger 

of unfair prejudice in consumer’s action against manufacturers of vehicle and turbocharger);  Hessen for Use and 

Benefit of Allstate Ins. Co. v. Jaguar Cars, Inc., 915 F.2d 641, 649 n. 16 (11th Cir. 1990) (“trial judge apparently 

found the recall evidence to be somewhat prejudicial, but extremely relevant”).   
134 Jackson, 788 F.2d at 1086. 
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R. Randy Edwards  
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Paul A. Piland 
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 /s/ John Sherrod 
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(770) 920-8350 (telephone) 

(770) 920-8974 (facsimile) 

John Sherrod 

Georgia Bar No. 642360 

 

Attorneys for Plaintiff Gwen Johns 
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CERTIFICATE OF SERVICE 

 I hereby certify that I have this served a copy of the above and foregoing 

PLAINTIFFS’ COMBINED RESPONSE IN OPPOISITION TO DEFENDANT NISSIN 

KOGYOR CO. LTD’S MOTION IN LIMINE TO EXCLUDE OTHER SIMILAR 

INCIDENTS AND DEFENDANTS SUZUKI MOTOR CORP. AND SUZUMI MOTOR 

OF AMERICAN, INC.’S MOTION IN LIMINE TO EXCLUDE EVIDENCE OF 

OTHER ACCIDENTS, LAWSUITS, AND CLAIMS OF FRONT BRAKE ISSUES ON 

GSX-R MOTORCYCLES by depositing copies of the same with the United State Postal 

Service for delivery as first class mail, proper postage prepaid, to all counsel of record at the 

following: 

Randall R. Riggs 

FROST BROWN TODD, LLC 

Post Office Box 44961 

Indianapolis, Indiana 46244-096 

Michael Goldman 

HAWKINS, PARNELL, THACKSTON & YOUNG, 

LLP 

4000 SunTrust Plaza 

303 Peachtree Street NE 

Atlanta, Georgia 30308 

  

C. Bradford Marsh 

Ashley Broach 

SWIFT, CURRIE, MCGHEE & HIERS, LLP 

1355 Peachtree Street, NE, Suite 300 

Atlanta, GA  30309 

 

This 4th day of December, 2017.  
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R. Randy Edwards  
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6. The trial court erred in excluding from evidence all of Suzuki’s customer 

complaints of front brake problems resulting in loss of braking ability, 

nine other accidents resulting in lawsuits, and all investigation 

documents, which all involved Suzuki GSX-R motorcycles with the front 

brake design identical to Brad’s. 

 

 A. The trial court erred in excluding all other similar incidents from 

evidence. 

 

We have previously advised district courts that “[w]hen evidence of 

other accidents or occurrences is offered for any purpose other than to 

show notice, the proponent of that evidence must show that the facts 

and circumstances of the other accidents or occurrences are ‘closely 

similar’ to the facts and circumstances at issue.” 

 

And “even when it is offered solely to show notice, the proponent of 

such evidence must establish reasonable similarity.” 

 

Williams v. Monitowoc Cranes, L.L.C., 898 F.3d 607, 626 (5th Cir. 2018) (Citing 

Johnson v. Ford Motor Co., 988 F.2d 573, 579-80 (5th Cir. 1993)). 

  1. The trial court erred in excluding from evidence Suzuki’s log of 

customer complaints. 

 

The trial court granted Suzuki’s motion in limine to exclude the customer 

complaints, while simultaneously applying an erroneous legal standard and 

A-C PRIVILEGE
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imposing an unduly-rigid test for relevancy. ROA.6102. The court’s test was set 

forth in its written order, as follows: 

This court finds several factors must be present for this court to find a 

“substantial similarity” between this accident and the challenged 

accidents. The other accidents must feature a front brake failure due to 

the brake lacking stopping power and a spongy feel in the front brake 

lever. The brake failure must have occurred suddenly and must have 

occurred after the front brake had been functioning normally. The front 

brake failure must have occurred on the same or a similar model. The 

bike must have been serviced periodically as the maintenance 

specifications require. Finally, the other accident must feature the 

absence of any other clear, credible reason for the accident (the court 

will cautiously gauge this last factor). 

 

ROA.6097. 

 In adopting a blanket test of “substantial similarity,” the court applied an 

erroneous legal standard and failed to consider the purposes for which the customer 

complaints were offered.10 As noted above, evidence of other incidents, offered to 

prove the existence of a defect, must be “‘closely similar’ to the facts and 

circumstances at issue.” Williams v. Monitowoc Cranes, L.L.C., supra. If offered 

solely to prove that Suzuki had notice of the problem, Plaintiffs were required to 

meet the relaxed standard and show that the customer complaints were reasonably 

similar. Id. 

                                                 
10 “Evidence of similar accidents might be relevant to the defendant's notice, magnitude of the 

danger involved, the defendant's ability to correct a known defect, the lack of safety for intended 

uses, strength of a product, the standard of care, and causation.” Ramos v. Liberty Mut. Ins. Co., 

615 F.2d 334, 338-39 (5th Cir. 1980) (Citations omitted). 
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 Plaintiffs’ counsel argued at the motion hearing of November 1, 2017, that the 

customer complaints proved the following: that Suzuki had notice of at least 17 front 

brake complaints before Brad’s motorcycle left its control in 2005; that by the time 

of Brad’s accident on January 12, 2012, Suzuki was on notice of approximately 126 

similar reports; and in total there were at least 621 brake complaints. ROA.6959. 

Clearly, the reason for offering the customer complaints prior to January 12, 2012, 

was to prove that Suzuki had notice of the problem, both before Brad’s motorcycle 

left Suzuki’s control, and before his accident. Under this circumstance, the proper 

test was “closely similar,” not “substantially similar.” Therefore, the trial court 

applied an erroneous legal standard. 

 Further, “[t]he ‘substantially similar’ predicate for the proof of similar 

accidents is defined, again, by the defect (or, as we have also termed it, the product) 

at issue.” Jackson v. Firestone Tire & Rubber Co., 788 F.2d at 1083. Rather than 

focusing on the product at issue, that being the front brake master cylinder of GSX-

R motorcycles of the model years 2005-2013, all of which were of identical design, 

ROA.5787, the trial court focused on the minute details of the accident. Here, the 

court adopted an impossibly-high standard by requiring Plaintiffs to first prove that 

any other customer complaint resulted in an accident, and that any such accident 

must have no “credible” theory of alternate causation. ROA.6097. 
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 The exclusion of the customer complaints, as well as the exclusion of the 

Safety Recall notice and Suzuki’s investigation documents, left the jury with the 

impression that Brad’s front brake failure was a unique, isolated event, which was 

extremely misleading and hindered Plaintiffs’ presentation of their case. This 

evidentiary synergy greatly enhanced Suzuki’s theory of the case that corrosion of 

the front brake does not cause accidents like Brad’s and the accident was solely 

Brad’s fault. 

 The Court has held that the exclusion of similar incidents required remand 

when it “seriously hindered the presentation of a plaintiff’s case,” such that the 

“‘scarcity of instances’” have “turned into ‘affirmative proof’ of the lack of defect, 

discrediting the plaintiffs’ witnesses and creating ‘an atmosphere so unreal and so 

prejudicial’ as to require remand.” Brazos River Auth. v. GE Ionics, Inc., 469 F.3d 

at 423. (Citation omitted). Similarly, the prejudice to Plaintiffs from this unreal 

atmosphere was overwhelming. 

  2. The trial court erred in excluding evidence of nine other 

accidents that resulted in lawsuits against Suzuki. 

 

 As discussed above, the trial court erred in its application of the “substantially 

similar” test, rather than the test of “closely similar,” in evaluating the evidence of 

nine other accidents, which resulted in lawsuits against Suzuki. Even if the Court 

sees no distinction in this terminology, the trial court’s application of the 

“substantially similar” standard was fraught with error. 
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 First, the court improperly acted as fact-finder in determining that Brad could 

not prove that he attempted to use his front brake. In fact, Plaintiffs presented 

substantial circumstantial evidence at trial, in spite of the court’s prior ruling 

excluding Brad’s hearsay statements, sufficient for the jury to find that, more 

probably than not, Brad did attempt to use his front brake. 

 Second, as discussed above, the test for substantial similarity “is defined, 

again, by the defect (or, as we have also termed it, the product) at issue.” Jackson, 

supra. In short, the trial court erred in focusing on facts that were simply irrelevant 

to the product, as follows: 

This court finds the following factors decisive in its determination: 

[Brad] performed his own maintenance; [Brad] rode his motorcycle as 

a regular conveyance; and [Brad] has no independent memory of the 

date of his accident and, therefore, cannot say whether he attempted to 

utilize his front brake. 

 

ROA.6112. 

 The commonalities in these cases is that all involved GRX-R motorcycles 

with the exact same front brake master cylinder design as Brad’s, and all Plaintiffs 

allege injuries due to the loss of front brake power while riding their Suzuki GSX-R 

motorcycle, as a result of the corrosion process inherent to the product design, which 

introduced gas into the front brake system. Compounding its error, the trial went on 

to rule as follows:  

The court is persuaded that to allow the introduction of other accidents 

and lawsuits would be more prejudicial than probative. The danger of 
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overwhelming the jury with the facts in each of the various accidents 

would be substantial. Moreover, forcing [Suzuki] to defend itself 

against nine additional accidents would be prejudicial in the extreme, 

especially considering the proportionately miniscule probative value of 

those other accidents and lawsuits. 

 

ROA.6114-6115. 

 The evidence of other accidents was highly probative of whether a defect in 

fact existed, and whether the product was unreasonably dangerous, as required by 

Miss. Code. Ann. § 11-1-63(a). Both points of fact are essential elements of 

Plaintiffs’ prima facie case, which elevates the probative value of this evidence far 

above the “miniscule” value afforded by the court. 

 Moreover, the prejudice cited by the court is not the sort of unfair prejudice 

contemplated by Rule 403. While Rule 403 lists several considerations, which must 

“substantially outweigh” the probative value of the evidence, in order to exclude the 

evidence, the trial court recited only two: 1) “overwhelming the jury with the facts 

in each of the various accidents;” and 2) “forcing [Suzuki] to defend itself against 

nine additional accidents would be prejudicial in the extreme.” 

 As noted elsewhere, unfairly prejudicial evidence is that which tends to 

“induce decision on a purely emotional basis.” The Advisory Committee note to 

Rule 403. As to “overwhelming the jury” with facts, Rule 403 contains no such 

consideration. However, even if it did, the remedy is not total exclusion of the 

evidence, as noted by the Seventh Circuit: 
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[A]lthough the district court was (rightly) concerned about the potential 

for testimony regarding the other accidents to devolve into a collateral 

trial over the circumstances in those accidents, there are alternatives to 

exclusion of any and all evidence about those accidents that would 

suffice to avoid this peril. 

 

Mihailovich v. Laatsch, 359 F.3d 892, 913 (7th Cir. 2004) (Holding “district court 

abused its discretion in excluding all evidence regarding other accidents”). The Fifth 

Circuit held likewise in Jackson v. Firestone Tire & Rubber Co., as follows: “This 

wholesale, blanket exclusion of evidence led to some obviously artificial and 

unreasonable results.” 788 F.2d at 1084. 

 The Eight Circuit has recently spoken to this issue, holding that arguments of 

counsel regarding the dissimilarities of other incidents do not equate to mini-trials, 

as follows: 

We decline to require a series of mini-trials on the causation of OSI 

evidence in order for the evidence to be admissible . . . [Q]uestions as 

to the precise cause of the OSIs go toward the weight to be assigned the 

OSI evidence, not its admissibility. . . . A party is free to “argue to the 

jury that the evidence is not persuasive by pointing out dissimilarities” 

in the OSI evidence. 

 

Adams v. Toyota Motor Corp., 867 F.3d 903, 914 (8th Cir. 2017) (Citations omitted). 

 The trial court erred in excluding all evidence of other similar incidents, even 

though all were based on identical front brake master cylinders installed on GSX-R 

motorcycles, rather than simply allowing Suzuki to argue to the jury the differences 

in the facts of the occurrences. It was the court, itself, rather than counsel, who 

conducted mini-trials of practically every piece of evidence offered by Plaintiffs, 
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before it could be presented to the jury. Counsel for Suzuki was certainly capable of 

“‘pointing out dissimilarities’ in the OSI evidence” to the jury, without having to 

conduct mini-trials, and would not have been unfairly prejudiced by having to do so. 

In contrast, the prejudice to Plaintiffs of having all of this evidence excluded was 

substantial. 

 B. The trial court erred in excluding from evidence all defect investigation 

documents. 

 

 The trial court improperly excluded from evidence Exhibits P-1 through P-15 

at the motion hearings, and those exhibits marked for identification at trial. Many, 

but not all, of these documents were introduced for identification purposes at motion 

hearings on November 1, 2017, ROA.6932-ROA.7099, November 2, 2017, 

ROA.7100-ROA.7147, and November 13, 2017, ROA.7148-ROA.7282. Though 

Plaintiffs’ Hearing Exhibit List is included in the Record on Appeal, ROA.5964, the 

actual exhibits, P1-P15, are missing.11 Plaintiffs’ Trial Exhibit List is included in the 

record at ROA.10570-ROA.10574. 

 Plaintiffs are therefore unable, on appeal, to cite directly to the investigation 

documents that were excluded from evidence by the trial court.12 Nonetheless, the 

                                                 
11 Exhibits P-1 and P-2 were marked for identification at ROA.6961; Exhibit P-3 at ROA.6971; 

Exhibits P-4 and P-5 at ROA.7001; Exhibits P-6, P-7, and P-8 at ROA.7146; Exhibits P-9, P-10, 

P-11, and P-12 at ROA.7250; Exhibit P-13 at ROA.7439; Exhibit P-14 at ROA.7461. 

 
12 Plaintiffs’ counsel verified on the record that some of the hearing exhibits were tendered into the 

custody of the trial court. ROA.7098; ROA.7145-ROA.7146. The trial court’s acting deputy, the 
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contents of some of the investigation documents were specifically discussed on the 

record at the hearings,13 and at the trial, such that the Court may be able to render an 

opinion as to their admissibility on appeal. 

 Trial Exhibit P-312 is a 2004 document created by Suzuki Motor of America, 

regarding a customer complaint of loss of brake lever pressure on a 2004 GSX-

R1000 motorcycle, like Brad’s, which was manufactured in 2005. ROA.7763-

ROA.7764. The court failed to admit P-312 into evidence, due to concerns about 

authenticity. ROA.7764. Shortly thereafter, counsel for Suzuki admitted that Suzuki 

Motor of America was a wholly-owned subsidiary of Suzuki, and that he could not 

dispute the authenticity of Suzuki Motor of America documents. ROA.7768-

ROA.7769. Nonetheless, this document was not admitted into evidence. 

 Trial Exhibit P-336 is a spreadsheet of customer complaints created by 

“American Suzuki”14 in 2011. ROA.7765. This document, titled “Brake Pressure 

Loss,” is a compilation of all reports of loss of brake pressure on GRX-R 

motorcycles as of November, 2011. ROA.7771; ROA.8750-ROA.8751. Plaintiffs’ 

                                                 

Clerk of the Court for the Southern District of Mississippi, and a court reporter have verified to 

Plaintiffs’ counsel that they are not currently in possession of the missing hearing exhibits. 

 
13 ROA.6960-ROA.6965; ROA.6968-ROA.6971; ROA.6998-ROA.7001; ROA.7181-ROA.7182; 

ROA.7204-ROA.7207; ROA.7209-ROA.7210. 

 
14  Suzuki Motor of America is the successor corporation of American Suzuki, after American 

Suzuki entered bankruptcy. ROA.7766. American Suzuki, like Suzuki Motor of America, was a 

wholly-owned subsidiary of Suzuki. ROA.7766; ROA.7767-ROA.7769. 
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counsel noted on the record that P-336 was ruled inadmissible “because of no 

showing of substantial similarity.” ROA.8754. 

 Trial Exhibit P-308 is the same document that was marked for identification 

as P-9 at the motion hearing of November 13, 2017. ROA.7250. At the trial, during 

the cross-examination of Suzuki’s expert Kevin Breen, Plaintiffs sought to introduce 

into evidence Exhibit P-308, titled “Brake Recall Technical Meeting,” and dated 

January 27, 2014. ROA.10207. 

 P-308 was offered to impeach the testimony of Suzuki’s experts that corrosion 

in the front brake master cylinder will not occur with proper maintenance. 

ROA.10207. Specifically, the document states that “[w]e would like to reemphasize 

it cannot be said that the problem does not occur 100 percent if maintenance is 

performed.” ROA.10208. Further, the document states that “the symptom may occur 

if a gel-like substance remains.” ROA.10207-ROA.10208. The gel-like substance 

that was found in Brad’s front brake master cylinder is at the heart of Plaintiffs’ case 

that a defect in the product led to corrosion inside the mechanism. ROA.10208. 

 Trial Exhibit P-343 is the same document that was marked for identification 

as P-13 at the motion hearing of November 13, 2017. ROA.7250. Exhibit P-343 is 

an email, dated March 12, 2013, with an attachment of a document setting forth a 

procedure to bleed the front brakes on a GSX-R. ROA.8877. This document 

discusses a 2006 GSX-R, like Brad’s, and was offered to impeach the testimony of 
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Suzuki’s experts regarding their method of testing the brake pressure of Brad’s front 

brake, as well as the results of those tests. ROA.8878-ROA.8879. Exhibit P-343 was 

again proffered at trial, and was excluded by the court without explanation. 

ROA.9160-ROA.9163. 

 Trial Exhibit P-375, dated May, 2012, is a monthly report from a district 

technical service manager of American Suzuki Motor Corporation, in which he 

states the following: 

My continued investigation into customer complaints of loss of front 

brake pressure concerning GSX-R 600, 750 and 1000, K-5 through K-

9 . . . has proven that the periodic maintenance schedule to replace front 

brake fluid every two years and the brake hoses every four years has 

gone unnoticed by dealers. 

 

ROA.10209. 

 This document was offered to impeach Suzuki’s experts’ testimony that rigid 

adherence to the maintenance schedule for replacing brake fluid every two years was 

reasonable and would have prevented the corrosion problem. It was also intended to 

impeach their inferences that Brad’s own maintenance15 was somehow below a 

reasonable standard. P-375 demonstrates that Suzuki could not even reasonably 

expect their own dealers to meet the maintenance standards to which Suzuki’s 

experts testified. 

                                                 
15 It is undisputed that Brad replaced his brake fluid within a year before his accident. 
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 Exhibits P-308, P-343, and P-375 were all created after Brad’s accident of 

January 12, 2012, and were therefore excluded from evidence by the court’s written 

opinion excluding post-crash investigation documents, as follows: 

The MPLA requires that the manufacturer can only be liable for 

damages that are caused by a condition that the manufacturer knew or 

reasonably should have known about before the product left its control. 

Any post-crash investigative documents are not relevant to whether 

SMC knew about the defect in the subject motorcycle before it left 

SMC’s control in 2006 when it was originally sold as a new motorcycle. 

 

ROA.6103. 

 While perhaps not probative of what Suzuki knew or should have known at 

the time Brad’s motorcycle left its control, the investigation documents were 

certainly probative of whether a defect existed and whether the product was 

unreasonably dangerous, as required by Section 11-1-63(a). In addition, the court 

erred in finding that “the introduction of the post-crash investigative reports may be 

unfairly prejudicial even were they relevant.” ROA.6103. 

 The exclusion of the investigation documents, the exclusion of the customer 

complaints, and the exclusion of the Safety Recall notice, misled the jury into 

believing that Brad’s front brake failure was a unique, isolated event. This error also 

served to buttress Suzuki’s narrative that Brad’s accident was solely the result of 

Brad’s dangerous driving and improper maintenance, rather than Suzuki’s 

mechanical failure. “This wholesale, blanket exclusion of evidence led to some 

obviously artificial and unreasonable results.” Jackson, 788 F.2d at 1084. These 
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DEFENDANTS’ MOTION IN LIMINE NO. 1 TO EXCLUDE EVIDENCE OF POST-
RECALL REVISION RATES AND SURVIVORSHIP DATA AFTER THE 

VOLUNTARY RECALL OF THE ASR XL HIP IMPLANT 

I. INTRODUCTION 

Defendants DePuy Orthopaedics, Inc. (“DePuy”) and Premier Orthopaedic Sales, Inc. 

(“Premier”) (collectively, “Defendants”) hereby move in limine for an order excluding evidence 

or testimony regarding inflated, post-August, 2010 recall revision rates and survivability data, 

from the United Kingdom and Australian Registries, for the DePuy ASRTM XL hip implant.  At 

the time of Plaintiffs’ ASR XL hip implant surgeries, the revision rates – from all types of 

revisions – were reported to be 2 to 3 percent.  Then, in August, 2010, DePuy recalled the 

ASRTM XL hip implant after receiving reports of revision rates of 13 percent from the United 

Kingdom Registry. After the voluntary recall in August, 2010, the revision rates spiked to 20 

percent and later to 40 percent over the next several years.  As the proponent of the evidence, 

Plaintiff cannot show that the inflated, post-recall revision rates not available at the time of 
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Plaintiffs’ hip implant surgeries – the last of which occurred in June, 2008 – are relevant.  As set 

forth below, these rates are irrelevant and inadmissible.   

First, the post-recall revision rates are not relevant to notice because they were not 

available at the time of Plaintiffs’ ASRTM XL hip implant surgeries. 

Second, these rates are not relevant causation.  The post-recall registry rates include only 

limited data about the revision surgeries that do not include the reason for a revision.  As a result, 

Plaintiff cannot show that any of these revisions were “substantially similar” to those of the 

plaintiffs in this case as required under Illinois law.  See In re Wright Medical Technology Inc. 

Conserve Hip Implant Products Liability Litigation, 127 F.Supp.3d 1306, 1347-48 (N.D. Ga. 

2015) (foreign registries “do not control the revision rates based on the cause of the failure of the 

implant”).  The post-recall revision surgeries reported in the registries occurred for a multitude of 

reasons unrelated to these Plaintiffs’ surgeries or the performance of the ASRTM XL hip implant, 

including the recall effect, metal sensitivity, component loosening, component misalignment, 

infection, fracture of the bone, dislocation and pain. As a result, these revision rates are unrelated 

to the claims alleged by the Plaintiffs and are inadmissible to prove causation under Illinois law. 

Third, the post-recall revision rates are not evidence of product performance or defect.  

The unreliability of the post-recall revision rates, in particular, as alleged evidence of 

performance or a defect was the subject of a recent decision by the Queen’s Bench High Court in 

the United Kingdom in Colin Gee, et al. v. DePuy International Limited in The DePuy Pinnacle 

Metal on Metal Hip Litigation, Case No. HQ 12X01255 (“Gee”), attached hereto as Ex. A.  

There, the court observed that the recall’s impact on the revision rates rendered the UK registry 

data unreliable as evidence of product performance because of numerous factors involved with 

reporting revision surgeries after the recall and the treatment of patients in the United Kingdom 
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at the time, which resulted in a dramatic increase in revision rates that could not be attributed to 

product performance or a defect. 

Admitting evidence of post-recall revision surgeries and survivability estimates also 

would undermine the very purpose of the bar on admission of subsequent remedial measures. 

Illinois’s strong public policy precludes the admissibility of subsequent remedial measures 

because it is intended to protect parties from the fear that remedial measures will be used against 

them in court. Otherwise, there would be a disincentive to take remedial action, which could 

potentially impact public safety. See McCracken v. DePuy Orthopaedics, Inc., et. al., Case No. 

1:11-dp-20485-DAK, 2013 WL 12141334, *4 (N.D. Ohio July 26, 2013) (excluding evidence of 

DePuy’s voluntary recall of the ASR XL hip implant).1  Because the post-recall revision rates 

here are intertwined with the recall and inflated because DePuy took subsequent remedial action, 

admission of these rates, as well as post-recall revision surgeries, would be contrary to Illinois’s 

strong public policy to encourage remedial action.  

Presenting these irrelevant, recall-driven revision rates to lay jurors under the guise that it 

is probative of the product’s performance or causation would be highly prejudicial and 

misleading. If such evidence is admitted, the jury is likely to infer from such evidence that the 

ASR XL was defective and was the cause for the injuries alleged without satisfying any standard 

of proof, resulting in undue prejudice to the Defendants. Accordingly, for these reasons and 

those set forth below, evidence of revision rates and survivability data that post-dates the recall 

as well as evidence of other revision surgeries should be excluded.  

                                                 
1 A copy of the McCracken Order is attached as Ex. B. 
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II. RELEVANT FACTS AND BACKGROUND  

A. Plaintiffs’ ASRTM XL Hip Implants  

The ASRTM XL hip implant was first cleared for sale in the United States by the U.S. 

Food and Drug Administration (“FDA”) on August 5, 2005.  See Clearance Letter, attached as 

Ex. C. Each Plaintiff received his ASRTM XL hip implant over the next three years in order to 

alleviate pains caused by their natural hips, and subsequently had revision surgery years 

afterwards: 

• Mr. Grossman had his ASRTM XL hip implant surgery in Illinois on June 24, 2008 
and had revision surgery in June, 2017. See Deposition Transcript of David 
Grossman taken on March 2, 2018, at 57:7-9, 80:17-20, 110:1-8, and 110:23-
111:6, attached in relevant part as Ex. D.  
 

• Mr. Hicks had his ASRTM XL hip implant surgery in Illinois in April, 2008 and 
had revision surgery on November 29, 2016. See Deposition Transcript of David 
Hicks taken on February 8, 2018, at 79:10-12, 80:14-17 and 98:18-20, attached in 
relevant part as Ex. E; First Amended Complaint, para. 23, 30, attached as Ex. F. 
 

• Mr. Moushon had his ASRL XL hip implant surgery in Illinois on December 17, 
2007 and revision surgery on February of 2012. See Deposition Transcript of John 
Moushon taken on June 14, 2018, at 80:12-14, 80:25-81:3, and 114:14-15, 
attached in relevant part as Ex. G.  
 

• Mr. Vimarco had ASR XL hip surgery in Illinois on February 14, 2007, and had 
revision surgery on September 2, 2015. See Deposition Transcript of Phillip 
Vimarco taken on January 30, 2018, at 72:16-73:15 and 91:16-20, attached in 
relevant part as Ex. H; Complaint, para. 23, 30, attached as Ex. I. 
 

At the time that Plaintiffs’ received their hip implants, DePuy’s analysis of collective 

post-market data from a variety of sources in 2008—including national joint registries, published 

literature, company-sponsored clinical trials, internal complaints data, and external clinical 

research reports—had shown revision rates consistent with the class of metal-on-metal hip 

replacement devices.  Australian Orthopaedic Association National Joint Replacement Registry, 

Annual Report, 2008, at 86 (Table HT32), attached in relevant part as Ex. J. 
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B. DePuy’s Voluntary Recall of the ASRTM Hip Systems 

In the summer of 2010, over two years after Plaintiffs’ implant surgeries, DePuy received 

new data from a national joint registry in the United Kingdom showing that five years after 

implantation of the ASRTM XL hip implant, approximately 13 percent of patients who had 

received an ASRTM XL hip implant needed to have a second hip replacement surgery called a 

revision surgery. On August 24, 2010, after evaluating the data from the UK national registry, 

DePuy notified physicians and the public that it was voluntarily recalling the ASRTM XL hip 

implant. At the time, the evidence was that the vast majority of patients did not need revision 

surgeries, and that the revision surgeries reported in the registry were undertaken for a multitude 

of reasons, many of which did not relate to the ASRTM XL hip implant itself.2 In particular, the 

revision surgeries reported in the national registry in August 2010 related to various other factors 

including metal sensitivity, component loosening, component misalignment, infection, fracture 

of the bone, dislocation, and pain. 

As part of the recall process, DePuy distributed information and materials to the public, 

patients, physicians, and the FDA concerning the recall of the ASRTM XL hip implants. See 

DePuy ASRTM Hip Recall Resource Packet, attached as Ex. K. In addition to the ASRTM Hip 

Resource Packet, DePuy has made information and materials available on the Internet, through 

additional publications, and other resources. 

C. Spike in Post-Recall Revision Rates is Not Evidence of Device Performance 

 1. UK and Australian Registries 

                                                 
2 Following a post-market surveillance study – conducted under § 522 of the Federal Food, Drug and 
Cosmetic Act – which analyzed implants retrieved from 555 revision surgeries performed between 2007 
and 2016, “observations suggested that the failure of the ASRTM and ASRTM XL was multifactorial, and 
the failure of different subgroups (such as low wear groups) may be the result of mechanisms other than 
reaction to wear debris.” Sang-Hyun Park, et al., 555 Retrieved Metal-on-metal Hip Replacement of a 
Single Design Show a Wide Range of Wear, Surface Features, and Histopathologic Reactions, Clin. 
Orthop. Relat. Res. 00:1-18 (2017). 
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The United States does not maintain a registry of revision rates of hip implants as does 

the United Kingdom, Australia and other countries.  See In re Wright Medical, 127 F. Supp. 3d at 

1347.  At the time that Plaintiffs received their ASRTM XL hip implants, the revision rates for the 

ASRTM XL hip implant were in the 1 to 2 percent range.  Australian Orthopaedic Association 

Annual Report (“Australian Registry”), 2008, at 86 (Table HT32), attached in relevant part as 

Ex. J.  Revision rates published in foreign registries after the recall show that, despite the design 

of the device remaining unchanged, revision rates for the ASRTM XL hip implant increased 

dramatically following the recall. See, e.g. National Registry of England and Wales, Annual 

Report, 2012, at 129, attached in relevant part as Ex. L; “Hip and Knee Arthroplasty”, Australian 

Orthopaedic Association, Annual Report, 2012, at 81, attached in relevant part as Ex. M. The 

United Kingdom National Registry showed revision rates of 22 percent after 5 years based on 

data up through December 31, 2011. See Ex. L. The Australian National Registry published its 

Annual Report in 2012, reporting on revision surgeries for various devices that occurred up 

through December 31, 2011, approximately one and a half years after the recall. See Ex. M. The 

data showed that at 5 years, the revision rate was 21.9 percent and at 7 years the rate was 44 

percent. Id. The evidence is that the number of revision surgeries as reflected in these registries 

spiked after surgeons and patients received DePuy’s recall notice. 

2. U.S. Reports of Complaints 

In the United States, after the August 24, 2010 recall, there also was widespread publicity 

by plaintiff lawyers and a sharp uptick in litigation and revision surgeries. For example, the 

Parker McDonald Trial Lawyers firm wrote to treating physicians offering to pay them in 

advance for the full charges of performing a revision surgery on their patients. See 1/31/2011 

Letter, attached as Ex. N. This letter was sent to thousands of orthopedic surgeons throughout the 
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United States. This same law firm, along with other law firms, advertised and promoted seminars 

regarding the DePuy hip implants in hotels throughout the country in March 2011. See DePuy 

Hip Implant Seminar, attached Ex. O. This and other advertising by lawyers was quite obviously 

intended to drum up ASRTM clients, and was intended to and did affect patient and doctor 

perception about the ASRTM XL hip implant, making it difficult – if not impossible – to obtain 

unbiased, unconfounded revision rates attributed solely to the device’s performance. The 

following chart shows the spike in complaints received by DePuy after the recall concerning 

ASRTM XL hip implants.  

 

Chart illustrating data from “WPC US ASRTM Base Complaint Counts By Year and Month,” 

attached as Ex. P. 

III. ARGUMENT  

A. Post-Recall Revision Rates Concerning Unrelated Revisions is Not Relevant. 

Only relevant evidence is admissible.  Ill. Rule Evid. 402; Gaston v. Founders Ins. Co., 

365 Ill. App.3d 303, 323 (1st Dist. 2006).  Relevant evidence tends to prove a fact of 

consequence to the determination of the action, or renders such a fact more or less probable.  Ill. 

Rule Evid. 401; Troyan v. Reyes, 367 Ill. App.3d 729, 732 (3rd Dist. 2006); Wojcik v. City of 
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Chicago, 299 Ill. App.3d 964, 971 (1st Dist.1998).  The burden of establishing that proffered 

evidence is relevant is always on the proponent of the evidence.  Smith v. Silver Cross Hosp., 

339 Ill. App.3d 67, 77 (1st Dist. 2003). Post-recall revision rates are not relevant to notice, 

product defect or causation, and therefore should be excluded in their entirety. 

1. Plaintiffs Cannot Show That Post-Recall Revision Rates Are Relevant 
to Causation and Cannot Satisfy the Substantial Similarity Doctrine. 

To the extent that Plaintiffs intend to offer post-recall revision rates to prove causation, 

they are irrelevant and have no probative value.  To be admissible, Plaintiffs have the burden to 

show that the other incidents were substantially similar to the circumstances of Plaintiffs’ alleged 

injuries.  Underhill v. Coleman Company, Inc. 54 F.Supp.3d 983, 986 (S.D. Ill. 2014) citing 

Borden, Inc. v. Florida East Coast Ry. Co. 772 F.2d 750, 754 (11th Cir. 1985). This well-settled 

rule ensures that evidence is tailored to the discrete issues in the case, and that the defendants are 

not prejudiced by defending against other unrelated incidents in a single lawsuit. Generalized 

commonalities – here, an allegations that all individuals with ASRTM XL hip implants needed a 

revision surgery – do not satisfy the substantial similarity doctrine. See Palatka v. Savage Arms, 

Inc., 535 Fed.Appx. 448, 459-60 (6th Cir. 2013). For example, in Palatka the Sixth Circuit 

excluded other incidents and held that such incidents, although they had some common 

characteristics, would “confuse the jury, be misleading on dispositive issues, and cause an undue 

delay in the trial while the specific facts of each failure were adjudicated.” Id. at 460. Courts 

applying Illinois law have confirmed that evidence of prior incidents is relevant only if the 

incidents occurred under similar conditions as those of the plaintiff. Underhill, 54 F.Supp.3d at 

991 (“Plaintiffs have failed to present sufficient evidence that the accidents share a common 

cause – that a manufacturing defect, as alleged in the instant case, was the cause of the other 
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accidents.”).3 

 Evidence of revision rates from post-recall registry data only includes limited data that 

cannot be used to satisfy the substantially similar doctrine because the raw data is not controlled 

based on the cause of the failure of the implant. As a result, it is not possible to extrapolate from 

registry data that any alleged revision was due to a defective product. In a similar case, the U.S. 

District Court for the Northern District of Georgia excluded evidence of UK and Australian 

Registries to prove causation.  The court explained: 

The registries. . . do not control the revision rates based on the cause of the failure 
of the implant sufficient to show revision rates identified in registries germane to 
the reasons in this case.   
 
. . .  

 
Here, revision rates are meaningful only if caused by, or connected to, the defect 
alleged by Plaintiff. 
 

In re Wright Medical Technology Inc. Conserve Hip Implant Products Liability Litigation, 127 

F.Supp.3d 1306, 1347-48 (N. D. Ga. 2015). The court in In re Wright excluded expert testimony 

that was based, in part, on registry data of revision rates because it was not relevant, was 

“unreliable” and “to admit it would risk confusing, and likely misleading, the jury.” Id. at 1348. 

Revision rates and survivorship data, gathered from unrelated events under circumstances 

that are entirely different from the circumstances of Plaintiffs’ revision surgeries, do not have 

any tendency to prove a fact of consequence to the determination of the action, or to render such 
                                                 

3 Courts have held that “case reports,” which typically include far more information about reported 
medical phenomenon than revision rate data, are not reliable scientific evidence of causation. See, e.g., 
Jones v. U.S., 933 F.Supp. 894, 898-99 (N.D. Cal. 1996), aff’d, 127 F.3d 1154 (9th Cir. 1997)(articles 
relied on by plaintiffs’ experts were “all anecdotal case reports, reviews of research done by other people, 
or studies lacking a control group” and were “not derived through the scientific method” and did “not 
qualify as good science”). Case reports are also inadmissible and unreliable because they constitute classic 
hearsay. See, e.g., McKinnon v. Skil Corp., 638 F.2d 270, 278 (1st Cir. 1981)(Consumer Product Safety 
Commission reports “constituted inadmissible hearsay on the issues of defect, causation, and negligent 
design”). Because revision rate data is even less reliable in ascertaining a causal connection between a 
device and revision surgery than case reports, such data is not relevant and cannot be relied on to establish 
causation.   
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a fact more or less probable. See Ill Rule Evid. 401. As a result, Plaintiffs should be precluded 

from introducing evidence of revision rates, and other medical incidents involving products that 

Plaintiffs did not have implanted and alleged injuries Plaintiffs did not experience.  

Nor should Plaintiffs be allowed to circumvent the general rule that evidence of other 

incidents should be excluded by offering such evidence in the form of overall revision rates and 

survivorship data. The conditions surrounding any one patient’s revision surgery and that of 

Plaintiffs’ are far too complex to determine whether the incidents are substantially similar to the 

circumstances in this case. There is no evidence that the reasons for revision surgeries of patients 

used to calculate revision rates and survivorship rates are the same reasons that Plaintiffs had 

revision surgery. As such, this data represents only partial information that does not and cannot 

reveal anything about the cause of Plaintiffs’ need for revision surgery.  

2. Post-Recall Revisions Are Not Evidence of Product Performance or 
Alleged Defect 

Plaintiffs also cannot demonstrate that the post-recall revision rates are evidence of 

product performance or defect.  Offering the rates for this purpose requires that Plaintiffs 

demonstrate that the revisions occurred under substantially similar circumstances.  See 

Underhill, 54 F.Supp.3d at 986. 

The recent findings of the High Court of Justice, Queen’s Bench Division, in Gee 

(attached hereto as Exhibit A)4 underscore that registry data after the recall is unreliable to prove 

product performance.  There, the court found that post-recall revision rates, including the very 

revision rates at issue here, were an unreliable measure of product performance because of 

                                                 
4 Pursuant to Illinois Rule of Evidence 201, Defendants request that the court take judicial notice of the 
Gee Approved Judgment. See, e.g., In re Parentage of A.H. v. Harlow H., 2017 IL App (1st) 133703 
(2017)(court took judicial notice of proceedings and final judgment of Thai court); Muller v. Zollar, 267 
Ill.App.3d 339, 341 (3rd Dist. 1994)(judicial notice is proper where the document is part of the public 
record and where the notice will aid in the efficient disposition of the case). 
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factors that influenced the number of revision surgeries performed after the recall. The Gee 

Court dismissed the claims of certain plaintiffs in the United Kingdom who alleged adverse 

reactions due to metal wear debris, purportedly as a result of failure of their Pinnacle Ultamet hip 

implant comprised of a metal cup and liner and a metal ball. The Court explained the significant 

impact that press coverage and the recall of the ASR hip implant – the same device that Plaintiffs 

allege give rise to their injuries here – had on registry data in the United Kingdom.  

The Court observed that media reporting created an alarmist atmosphere about metal-on-

metal hip implants that likely resulted in early revision surgeries because of the heightened 

scrutiny placed on metal-on-metal hip implants. Id. at ¶¶ 226-242. The court found that the post-

recall revision rates were particularly susceptible to being misinterpreted due to the ASRTM hip 

implant recall: 

Media reporting became even more sensationalist in the wake of the withdrawal of the 
 ASR resurfacing device. Again, no attempt was made to distinguish between resurfacing 
 implants and those used for total hip arthroplasties. Phrases such as “toxic hip implants” 
 were used in the tabloid press, and it was suggested in some articles that there were 
 systemic problems, and that metal was poisoning the bodies of patients. Typically, the 
 absence of any scientific research to support the alarmist contentions in the articles or 
 reports would be mentioned, if at all, in the last paragraph. Television news and websites 
 also carried stories about the possible dangers of metal on metal hip replacements, 
 including a joint investigation by Newsnight and the British Medical Journal which 
 referred to “poorly regulated and potentially dangerous” hip devices, and suggested that 
 wear debris might be carcinogenic.  

Id. at ¶ 230. 

In the wake of the recall, both patients and physicians were exposed to “media reports of 

possible adverse consequences from MoM prostheses [that] had the potential to cause a so-called 

‘nocebo’ effect in some patients, whereby the expectation of symptoms become self-fulfilling” 

and the “subjective perception of increased pain and/or a loss of function, a misattribution of 

patient” and a willingness of some patients to seek help and consent to revision surgery before 
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any specific problems with their device had been identified. Id. at ¶ 231.5 “[N]o doubt the panic 

engendered by the media reports in the wake of the MHRA guidance and withdrawal of the ASR 

products contributed to the increased revision rates in and after 2010 to a significant, but 

immeasurable, extent which impacts negatively on the reliability of the data . . .” (id. at ¶ 455(v)) 

and that “[t]he enhanced surveillance regime and the failure by some surgeons to follow the 

MHRA guideslines, led to more MoM hips being revised within 10 years than would have been 

revised had they been monitored in the same way as other articulations.” Id. at ¶ 455(vi). The 

court concluded that: 

The panic fueled by sensationalist media reporting had an impact on revision rates. An 
 unknown number of the extra revisions were carried out on patients who were mis-
 diagnosed . . ., or as a pure precaution in case the patient developed it. Others were 
 carried out sooner than they would have been if the MHRA guidance had been adhered 
 to, and the patient’s hips would not have failed within 10 years if they had been 
 monitored. . .  

Id. at ¶ 455(vi). 

In rejecting Plaintiffs’ assertion that post-recall revision rates equate to device failures, 

the court explained that “a statistical calculation of the probable incidence of revision [cannot be 

used] as a proxy for implant failure, in circumstances in which the incidence of revision on 

which that risk has been assessed has been increased to an unknown extent for reasons 

unconnected with the way in which the prosthesis has actually performed in all the patients 

undergoing revision.” Id. at ¶ 455(viii). 

There is no evidence that the post-recall revision rates reported in the UK and Australian 

registries occurred under “substantially similar” circumstances and the limited data available 

                                                 
5 See also id. at ¶ 256 (“[t]he data in the NJR on which the claimants relied are informed by the views of 
the operating surgeon as to the need and reason for the revision. If and insofar as the decision was taken to 
review for [adverse events], there is and was no accepted consensus about the factors that would lead to 
that diagnosis. Moreover, when faced with particular symptoms or test results, one clinician might decide 
to wait and monitor the patient, whereas another might take a more precautionary approach and decide to 
operate straight away, so as to avoid the prospect of damage arising later.”). 
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does not identify the reason for revision or if a revision was due to the recall.  Moreover, the 

post-recall data is not evidence of device performance.  For all of these reasons, Plaintiffs should 

be precluded from offering evidence of post-recall revision rates.   

B. Post-Event Recall Data Would Undermine Illinois’s Strong Public Policy 
Encouraging Remedial Measures. 

As set forth in Defendants’ Motion in Limine No. 2 to Exclude Evidence of DePuy’s 

Voluntary Recall of the ASRTM XL Hip Implant and Recall-Related Documents, DePuy’s 

voluntary recall of the ASRTM XL hip implant constitutes a subsequent remedial measure. Under 

Illinois law, a subsequent remedial measure is inadmissible to prove negligence, strict liability or 

other culpable conduct. Davis v. International Harvester Co., 167 Ill.App.3d 814 (2d Dist. 

1988); Millette v. Rodasta, 84 Ill.App.3d 5 (1st Dist. 1980). The policy underlying this rule is to 

encourage parties to take remedial action without the threat that such actions will be used against 

them in court. Admitting evidence of post-recall revision rates and survivability estimates that 

are inflated because of the recall would undermine this policy. 

The Illinois rule is comparable to Rule 407 of the Federal Rules of Evidence, which bars 

admission of subsequent remedial measures. Davis, 167 Ill.App.3d, at 822. The MDL Court in 

McCracken addressed this same issue when determining that evidence of the voluntary recall 

should be excluded based on Federal Rule of Evidence 407. McCracken, 2013 WL 12141334, 

*4. The MDL Court explained that “the recall is a subsequent remedial measure which, if it had 

occurred prior to the implantation, would have prevented the harm. As such, the recall is 

inadmissible under Rule 407.” Id. And there can be no dispute that DePuy’s decision to 

voluntarily recall the ASRTM XL hip implant was undertaken as a precautionary remedial 

measure using standards that do not apply to any decision that the jury will be asked to make in 

this action.  
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For the same reasons that the recall is inadmissible – to encourage parties to take 

remedial action – post-recall revision and survivability data also should be excluded. These rates 

are inflated because of and intertwined with the recall, and admission of them would effectively 

implicate evidence of the recall. As the United States Supreme Court has recognized, evidence of 

subsequent remedial measures, such as a recall, is “not to be construed as an admission of 

responsibility for the past, has no legitimate tendency to prove that the defendant had been 

negligent . . . and is calculated to distract the minds of the jury from the real issue, and to create a 

prejudice against the defendant.” Columbia & P.S.R. Co. v. Hawthorne, 144 U.S. 202, 207 

(1892). Accordingly, evidence of post-recall revision rates and survivability estimates should be 

excluded.  

C. Post-Event Data is Highly Prejudicial and Would Confuse the Issues, 
Mislead the Jury and Waste Time. 

Because the revision rates and survivability data are significantly higher due to the recall 

and are not accurate representations of the product’s performance under normal conditions, there 

is a substantial risk of prejudice to Defendants if this evidence were admitted. The Illinois Rules 

of Evidence are clear that even relevant evidence should be excluded if its “probative value is 

substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misleading 

the jury, [and will result in] undue delay, waste of time, or needless presentation of cumulative 

evidence.”  Ill. Rule Evid. 403. 

Revision rate and survivorship data following the recall is an incomplete and misleading 

picture that can easily be misinterpreted by jurors. The Gee Court’s finding that the post-recall 

revision rates were particularly susceptible to being misinterpreted due to the ASR hip implant 

recall is telling and demonstrates precisely why the evidence should be excluded in this case. 

These recall-drive numbers represent subtle but crucial distinctions that a jury is unlikely to fully 
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understand, or has a tendency to overlook or ignore in the context of this case. There also is a 

substantial risk that the jury will give undue weight to the revision rate data because the data is 

from the Australian and United Kingdom registries. This may lead the jury to consider the data 

more reliable than it is. Finally, the jury may view the survivability data as an admission by 

Defendants that the ASRTM XL hip implant was defective, when it is not. 

IV. CONCLUSION  

Defendants respectfully request that this Court exclude any documents or testimony that 

reference, discuss, or address revision or survivorship data subsequent to the recall and reports of 

other revision surgeries. 
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS 
COUNTY DEPARTMENT, LAW DIVISION 

 
IN RE DEPUY ASR      │  No. 10 L 10506 
HIP LITIGATION     │ 
-----------------------------------------------  │ 
This Document Relates to Case:   │ 
       │  
DAVID GROSSMAN, DAVID HICKS,  │ Individual Case Nos. 17-L-8171;  
JOHN MOUSHON, and PHILLIP VIMARCO │ 14-L-13315; 12-L-9224; 16-L-313 
       │ 
   Plaintiff,   │ 
v.       │ Judge Thomas V. Lyons, II 
       │ 
DEPUY ORTHOPAEDICS, INC., a Foreign  │ 
Corporation, and PREMIER ORTHOPAEDIC │ 
SALES, INC, an Illinois Corporation,  │ 
       │ 
   Defendants.   │ 

 
PLAINTIFFS’ RESPONSE TO DEFENDANTS’ MOTION IN LIMINE NO. 1 

TO EXCLUDE EVIDENCE OF POST-RECAL REVISION  
RATES AND SURVIVORSHIP DATA AFTER THE VOLUNTARY  

RECALL OF THE ASR XL HIP IMPLANT 
 

INTRODUCTION 
 

 On August 24, 2010, Defendants voluntarily recalled the ASR.  The recall was prompted 

in part by a five-year failure rate of 13% reported in the United Kingdom registry.  Since the 

recall, the revision rates reported in the United Kingdom and Australian registries as well as 

reported revision rates in the United States have continued to climb, and the current reported 

ASR failure rates are an alarmingly high 48%.  

 Defendants have now moved to bar all references to post-recall revision rates, arguing 

that the rates are not relevant to any issue in the case.  To the contrary, the evidence is relevant 

for a variety of reasons under Illinois law, including to show that the ASR was defective and fails 

prematurely.  Accordingly, the motion in limine is meritless and must be denied. 

 

FILED
1/16/2019 2:42 PM
DOROTHY BROWN
CIRCUIT CLERK
COOK COUNTY, IL
2017L008171
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ARGUMENT 

I. REVISION RATES ARE RELEVANT AND ADMISSIBLE. 

A.  Revision Rates Are Evidence that the ASR Was Defective and Unreasonably 
Dangerous. 

 
 The revision rates and survivorship data for the ASR, including the rates after the 2010 

recall, are relevant and admissible in this case.  It is well established in Illinois that evidence of 

other accidents is relevant to show that the common cause of the accidents is a dangerous or 

unsafe thing or condition.  Jablonski v. Ford Motor Co., 398 Ill. App. 3d 222, 268 (1st Dist. 

2010), rev’d on other grounds 2011 IL 110096.  Evidence of other accidents is admissible to 

demonstrate that a product is dangerous if the accidents occurred in a substantially similar 

manner.  Id.  It need not be shown that the accidents occurred in an identical manner, and 

substantial similarity is all that is required.  Id., see also Rucker v. Norfolk & Western Railway 

Co., 77 Ill.2d 434, 441 (1979) (In product liability action where boxcar’s coupler penetrated head 

of tank car and caused gas to escape and explode, plaintiff could introduce evidence of other 

accidents involving punctures of manufacturer’s boxcars to show that the car is susceptible to 

puncture without a headshield, regardless of whether or not the puncture was caused by the 

coupler.).  The determination of whether other occurrences or accidents are substantially similar 

to the one at issue lies within the trial court’s sound discretion.  Jablonski at 268.   

 Plaintiffs’ theory in part is that the ASR was defective and unreasonably dangerous 

because it failed prematurely and required revision.  Evidence of the reported revision rates and 

survivorship data for the ASR is evidence that other ASR devices also failed prematurely, and 

thus is substantially similar to this case.  Plaintiffs need not show that the actual mechanism of 

failure for the other devices is identical to the Plaintiff for the evidence to be admissible, as the 

significance of the data is that, like their cases, the ASR failed prematurely.   
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 Defendants argue that the registries and other revision data are not reliable because 

revisions could be prompted by many different modes of failure.  (Motion p.8-13).  Defendants’ 

own orthopedic expert testified that the patient population in which the ASR is implanted does 

not explain its failure rates, however, demonstrating that the high failure rate is associated with 

the performance of the device itself.   DePuy also admits that neither surgical technique nor 

patient selection accounts for the ASR failure rates.  The failures are the result of the defective 

design, and Defendants have not identified any evidence in this case which shows that certain 

failures can be isolated from others, or that the high failure rate was caused by something other 

than the design or defectiveness of the device.     

 It is disingenuous for the Defendants to argue that the revision rates and survivorship data 

are unreliable when they relied upon this exact type of information and data to develop and 

market the ASR when they thought the performance results would be favorable.  The jury should 

be allowed to hear what these sources currently report the revision rates to be, as this is strong 

evidence of the true performance of the device and shows that it is defective.   

 Defendants speculate that the revision rates are artificially inflated by attorney 

advertising and bad publicity associated with the recall, but there is no evidence in this case to 

support such speculation.  The findings of the High Court of Justice, Queen’s Bench Division in 

Gee and other out of state courts based upon evidence presented before those tribunals and not 

applying Illinois law provide no assistance to this Court and provide no basis for finding that the 

registry and revision rate data is inadmissible to show a defect under Illinois law. 

 Moreover, it makes no sense that Defendants consulted with and relied upon registries 

and revision rates to determine in August 2010 that the ASR was not safe and needed to be 

recalled, but that Plaintiffs cannot use information and data from these same registries to show 
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that the ASR continued to be unsafe and defective. The revision rates and registries are relevant 

and admissible here to show that the ASR was defective and failed prematurely, and Defendants’ 

motion must be denied. 

 B. Post-Recall Evidence is Admissible Under Illinois law. 

  Defendants implicitly concede that revision rates and registry information are reliable 

and admissible in this case, as they do not seek to bar all such evidence at trial.  Rather, 

Defendants only seek to bar evidence of post-recall rates and survivorship data.  Illinois does not 

recognize such line drawing, however, and all evidence of revision rates is admissible on the 

issue of defect.  Bass v. Cincinnati, Inc., 180 Ill. App. 3d 1076 (1st Dist. 1989).   

 In Bass, the Court found that evidence of post-accident occurrences is admissible to show 

that a product is defective, explaining that: 

Evidence of prior accidents is admissible because it tends to show that a 
product is dangerous or defective.  The same rationale applies to evidence of 
accidents which occur after the accident involving a particular plaintiff.  A 
subsequent accident at the same or a similar place, under the same or similar 
conditions, is just as relevant as a prior accident to show that the condition 
was in fact dangerous or defective, or that the injury was caused by the 
condition.  It is common sense that the higher the number of accidents involving a 
product the more likely it is that the product is the case of the accident, and is 
dangerous or defective.  It matters little whether the accidents occurred prior 
to or subsequent to the accident at issue.  In light of the fact that Illinois courts 
have allowed evidence of prior accidents to be used to show the dangerousness or 
defectiveness of products we must hold that evidence of similar post-accident 
occurrences or injuries involving the same or substantially similar products may 
be admissible to establish the dangerousness or defectiveness of a product. 
 

Id. at 1080 (emphasis added). 

 The focus in a strict liability case is the condition of the product, not the conduct of the 

defendant.   Kerns v. Engelke, 76 Ill.2d. 154, 160 (1979).  No Illinois case holds that post-

occurrence evidence is inadmissible to show a defect.  Rather, as discussed above, a defect can 

be proven by pre-occurrence or post occurrence evidence.   Evidence that post-dates the recall is 
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just as relevant as evidence that pre-dates the recall to show that the ASR was defective.   

Defendants’ argument that post-recall revision rates are not relevant is inconsistent with Illinois 

law. 

C. Admission of Post-Recall Revision Rates Does Not Undermine Illinois Public 
Policy.  

 
 Defendants also argue that the post-recall data is inadmissible because it undermines 

Illinois’ strong public policy encouraging remedial measures.  (Motion p.13-14).  It is unclear 

exactly what post-remedial measures are implicated with registries and other revision data 

sources that existed long before the ASR was recalled.  Nevertheless, as more fully discussed in 

Plaintiffs’ response to Defendants’ Motion in Limine No. 2 to exclude recall related evidence, 

Illinois law allows evidence of subsequent remedial measures to be admitted in product liability 

cases to show a defect. Millette v. Radosta, 84 Ill. App. 3d 5, 19 (1st Dist. 1980) (“[E]vidence of 

post-accident repairs are admissible in Illinois in products liability cases.”), see also  Burke v. 

Illinois Power Co., 57 Ill. App. 3d 498, 514 (1st Dist. 1978) (“In strict liability cases such post-

occurrence changes properly may be introduced into evidence.”), Holmes v. Sahara Coal Co, 

131 Ill. App. 3d 666, 673 (5th Dist. 1985) (“[A]lthough evidence of post-occurrence 

modification of an allegedly defective product is not admissible in an action predicated on 

negligence, such evidence is admissible where, as in the instant case, the action is predicated on 

a theory of strict liability.”)  see also generally DiCosolo v. Janssen Pharmaceuticals, Inc., 2011 

IL App (1st) 093562, ¶47 (2011) (Evidence of a post occurrence recall is admissible to prove a 

product defect).   Evidence of post-recall revision and survivorship rates is consistent with 

Illinois law, and Defendants’ motion must be denied. 
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 D. Revision Rates Are Admissible For Other Reasons. 

 The post-recall revision rates are also admissible for other reasons not addressed in the 

motion in limine.  Plaintiffs’ bioengineering expert Dr. Dennis Bobyn properly relies upon the 

data to identify specific causes of device failures to show how the ASR had a defective design 

which led to the never-before-seen 48% failure rate.  The treating doctors similarly testified 

about how the post-recall revision rates affected their treatment of the Plaintiffs, their 

understanding of the ASR’s performance, and the medical decisions to revise the Plaintiffs.  To 

suggest that a particular subset of revisions was important to the treating physicians rather than 

the ASR failure data as a whole wholly misconstrues the testimony. The revision rates are also 

potential impeachment of Defense witnesses who may testify that the ASR device is not 

unreasonably dangerous.  These and other uses of post-recall revision and survivorship data 

make the motion in limine improper. 

II. THE REVISION RATES AND REGISTERIES ARE NOT UNFAIRLY 
PREJUDICIAL. 

 
 Finally, Defendants argue that evidence of post-recall data is unfairly prejudicial because 

it provides an incomplete and misleading picture, the jury may give undue weight because some 

of the data comes from the Australian and United Kingdom registries, and the jury may view the 

survivability data as an admission by Defendants that the ASR was defective.  (Motion p.14-15).   

As discussed above, evidence of the revision and survival rates is evidence that the ASR was 

defective under Illinois law, and so admission of this evidence will not cause undue prejudice.  

Concerns about an incomplete and misleading picture can be addressed in cross-examination and 

appropriate jury instructions, and there is no reason to believe that registries from the U.K and 

Australia have any special sway with the jury.   
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