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Overview – Pre-Trial
I. Pre-Trial Strategies for 

Admission/Exclusion of OSIs
a.Written Discovery 
b.Compelling Production of OSIs
c.Depositions
d.Experts



STRATEGIES FOR WRITTEN DISCOVERY
• Interrogatories and Production Requests
• Notice of other accidents

• Existence of a defective condition

• Causation

• Damages & Punitive Damages

• Considerations:
• Be specific with the identification of the product and the type of accident
• Be broad enough to capture all “substantially similar” incidents and get the details

• “Substantially similar” doesn’t always apply to discovery – the discovery sought simply 
must lead to the relevant evidence. Must simply show a connection.
Use a relevant time frame and explain.



MOTIONS TO COMPEL
• Common objections
• Overbroad / Unduly burdensome

• ”Substantial similarity” … Product is the same but the “occurrence” in question is 
different

• Restriction to the relevant time frame

• Not relevant / Not material

• Privilege

• Trade Secrets / Proprietary Information



USING 30(b)(6) DEPOSITIONS
• Your PMK categories should mirror those in RFPs

• Include these in the deposition notice as well

• Ask how the documents were collected

• Determine the witnesses who handle and access OSIs

• Is there an archive

• Understand the specific issues with data collection and storage

• Who handles the data



DEPOSITION STRATEGIES AND 
TECHNIQUES
• Litigate motions to compel well before key depositions

• Know your documents

• Consult with your expert
• What evidence will support OSI expert opinions 

• Focus on OSI admissibility issues
• Establish facts supporting “Substantially Similar” 

• Confirm the data sources and those in control

• Confirm how the data was used



THE USE OF EXPERT WITNESSES
• Retain and consult with your expert prior to written discovery

• Refine the relevant factors the OSI evidence will support

• Know any legal or regulatory standards regarding notice in the
industry

• How can the expert use OSI to confirm a defective condition

• How can the expert use OSI to support causation

• How can the expert use OSI to support damage



THE DEPUY ASR HIP LITIGATION 
EVIDENCE OF POST-RECALL DATA

• Defendants moved in limine to
exclude evidence of post-recall
revision rates and survivorship
data AFTER the voluntary recall
of the product.



THE DEPUY ASR HIP LITIGATION
PLAINTIFF’S OPPOSITION

• Plaintiffs objected and argued 
post-recall data was relevant to 
show the product was defective 
and was he common cause of 
the accidents.



Overview – At Trial
II. OSIs at Trial

a.Motions in Limine
b.When are OSIs Relevant:

i. Notice
ii. Magnitude of Defect
iii. Ability to Correct Known Defect
iv. Lack of Safety for Intended Use
v. Strength of Product
vi. Standard of Care
vii. Causation









What do you really have to prove?

To conclude that a manufacturing defect exists in a
product and that the plaintiff is entitled to recover, you
must find by a preponderance of the evidence that (1)
the product was defective, (2) the defect existed at the
time the product left the manufacturer’s control, and
(3) the defect in the product was the proximate cause of
the plaintiff’s injury.
Georgia Suggested Pattern Jury Instructions, Vol. I: Civil Cases, § 62.620, 5th
ed. (2007).



Welge v. Planters Lifesavers Co., 17 F.3d 209, 211 
(1994) (Judge Posner)

The plaintiff in a products liability suit is not required to
exclude every possibility, however fantastic or remote, that
the defect which led to the accident was caused by someone
other than one of the defendants. The doctrine of res ipsa
loquitur teaches that an accident that is unlikely to occur
unless the defendant was negligent is itself circumstantial
evidence that the defendantwas negligent.



Welge v. Planters Lifesavers Co., 17 F.3d 209, 211 
(1994) (Judge Posner)

The doctrine is not strictly applicable to a products liability
case because unlike an ordinary accident case the
defendant in a products case has parted with possession
and control of the harmful object before the accident
occurs. [cit] But the doctrine merely instantiates the
broader principle, which is as applicable to a products case
as to any other tort case, that an accident can itself be
evidence of liability. [cit]



Welge v. Planters Lifesavers Co., 17 F.3d 209, 211 
(1994) (Judge Posner)

If it is the kind of accident that would not have occurred but
for a defect in the product, and if it is reasonably plain that
the defect was not introduced after the product was sold,
the accident is evidence that the product was defective
when sold.



RESTATEMENT (THIRD) OF TORTS: PRODUCT
LIABILITY § 3 

It may be inferred that the harm sustained by the plaintiff was
caused by a product defect existing at the time of sale or
distribution, without proof of a specific defect, when the
incident that harmed the plaintiff:
(a)was of a kind that ordinarily occurs as a result of product
defect; and

(b)was not, in the particular case, solely the result of causes
other than product defect existing at the time of sale or
distribution.



OSIs as Evidence of Defect



Hessen for Use and Benefit of Allstate Ins. Co. v.
Jaguar Cars, Inc., 915 F.2d 641, 650 (11th Cir.
1990)
Evidence of Similar Occurrences May be Offered to Show:

• Defendant’s Notice of a Particular Defect or Danger,

• Magnitude of the Defect or Danger Involved,

• Defendant’s Ability to Correct a Known Defect,

• Lack of Safety for Intended Uses,

• Strength of the Product,

• Standard of Care, and

• Causation.



“Substantially Similar” Standard for Admissibility

Evidence of similar occurrences may be offered to show
a defendant’s notice of a particular defect or danger, the
magnitude of the defect or danger involved, the
defendant’s ability to correct a known defect, the lack of
safety for intended uses, the strength of a product, the
standard of care, and causation.
Hessen for Use and Benefit of Allstate Ins. Co. v. Jaguar Cars, Inc., 915 F.2d 641,
649-650 (11th Cir. 1990) (citing Jones v. Otis Elevator Co., 861 F.2d 655, 661-61
(11th Cir. 1988)).



“Substantially Similar” Standard for Admissibility

“[T]o show substantial similarity, the plaintiff
must come forward with evidence (1) that the
products involved in the other incidents and the
present incident shared a common design and
manufacturing process; (2) that the products
suffered from a common defect; and (3) that any
common defects shared the same causation.”
Ford Motor Co. v. Reese, 300 Ga. App. 82, 89-90,
684 S.E.2d 279 (2009)



Issues:

What is product?
What is defect?
What is the cause of the defect?



Defense will argue:

The showing of substantial similarity must also
include a showing of substantial similarity as to
causation. This must include causation of the
defect and causation of the accident.





Actual Test for Admission

“Substantial Similarity:”
• Common design and 

manufacturing Process

• Common Defect

• Common defects shared the 
same causation

Similarity as to causation

• Circumstances



Adams v. Toyota Motor Corporation, 867 
F.3d 903, 913 (8th Cir. 2017)

• Similar incident evidence is admissible only if the incidents
“occurred under circumstances substantially similar to
those at issue in the case at bar.”

• But “[t]here are no hard or fast rules as to what degree of
similarity there must be to make the evidence admissible.”

• Rather, in determining the admissibility of OSI evidence,
the appropriate focus is on all of the “circumstances”
surrounding the OSI evidence, not necessarily any specific
similarity.



Adams v. Toyota Motor Corporation, 867 
F.3d 903, 913-14 (8th Cir. 2017)

Similar Circumstances
1. Each OSI witness testified that he drove a 1996 Camry with

over 100,000miles—just like Lee.
2. Each witness testified that his Camry either accelerated or

maintained its speed when he removed his foot from the gas
pedal on at least one occasion—just like Lee.

3. Each witness testified that the brakes were either ineffective
or were very little help in reducing the Camrys’ speed—just
like Lee.

4. Each witness testified that the problem occurred
spontaneously and unpredictably, and that he was unable to
regain control of the Camry within 600 feet of first
experiencing the acceleration—just like Lee.

Similar Vehicle

Similar 
incident

Consequence

Sudden 
unexpected



OSIs:
Same Vehicles, Same Defect, Similar Incidents, similar 
consequences

Name Model Model Year
Same 

Defect?
Loss of FB?

While 
Riding?

After 
Stopping?

Crash?

Stubblefield GSX-R1000 2006

Nichols GSXR-600 2006

Trujillo GSX-R600 2008

Girard GSX-R1000 2007

Augustine GSX-R1000 2009

Knepper GSX-R600 2008

Johns GSX-R1000 2006

Winkler GSX-R1000 2007

Soulliere GSX-R600 2009

Schall GSX-R600 2007



Johns vs. Suzuki, Georgia State Court. 
2 OSI witnesses, numerous internal documents discussing OSI. 
$12.5 million compensatory, no punitives; Affirmed

Soulliere vs. Suzuki, California Superior Court. 
Several OSI witnesses and internal documents. 
$2 million compensatory, $6 million punitives; 
Reversed on other grounds.

Stubblefield vs. Suzuki, Southern District of Mississippi,  
No OSI evidence allowed 
Defense verdict, affirmed.



Suzuki Motor of Am., Inc. v. Johns, 351 Ga. App. 186, 196–97, 
(2019), aff'd, 310 Ga. 159 (2020)

• The trial court admitted evidence from two Suzuki GSX-R
motorcycle owners who also experienced a complete front brake
failure while riding their motorcycles.
• The first witness described the failure “like flicking a light

switch”; he was able to “pull the brake lever all the way back”
and experienced no resistance. After listening to the witness’s
proffered testimony, the trial court noted that it was “exactly
like what [Johns] experienced.”



Suzuki Motor of Am., Inc. v. Johns, 351 Ga. App. 186, 196–97, 
(2019), aff'd, 310 Ga. 159 (2020)

• The second witness also described a total brake failure, stating 
that “there was nothing happening” when he squeezed the front 
brake, and that he “pulled all the way back ... with no 
compression behind it.” 
• The trial court relied on the similarities in between the 

witnesses’ accounts and Johns’s accident to conclude that the 
motorcycles shared a common defect and that those defects 
shared a common causation. The trial court did not abuse its 
discretion by admitting evidence of the similar incidents, 
particularly in light of Suzuki’s repeated denials that the design 
defect at issue in the recall could result in a total loss of front 
brake pressure.



Stubblefield v. Suzuki Motor Corp., 826 F. App'x
309, 320 (5th Cir. 2020)

The district court's rejection of this evidence for that purpose,
however, falls within the scope of its discretion. … Certainly,
another judge, tasked with addressing this evidentiary dispute
in the first instance, might permissibly conclude that a portion
of the proffered evidence should be admitted into evidence,
rather than excluded. In that scenario, the parties’ focus would
shift to debating the proper weight of the evidence, utilizing
witness testimony, vigorous cross-examination, and argument.
That possibility, however, does not govern our appellate review.
Rather, the scope of our review is properly limited by the
applicable abuse of discretion standard.



Thank you
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