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A link to the Attendance Affirmation/Evaluation will be in the thank you email 

that you will receive immediately following the program.
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Product Sourcing & Contracting 
to Reduce Product Liability Risks

DAN HARRIS



Good Due Diligence Good Contracts Good QC
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T H R E E  K E Y S
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G O O D  D U E  D I L I G E N C E

Distrust all company info

Look around, ask around

Scrutinize the paper

Delegate. Do not delegate.
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PAGE 4

W E B S I T E
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R E A L  L I F E
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PAGE 6

D E A L / C O N T R A C T

Structure your deal and write 
your contract so your partner 

believes it will make more 
money 

with you than without you
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Register with the proper government 

agency

LIC E N S IN G AGR E E M E N T S
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NNN

Manufacturing

Product Development

Product Ownership

CO M M O N  M A N UFAC TUR IN G 
CO N TR AC TS
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PreventionClarity Enforcement

WHY BOTHER WITH A CONTRACT?
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W h a t  a b o u t  c o r r u p t i o n ?

WHY BOTHER WITH A CONTRACT?
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T H E  G O O D  C O N T R A C T :   G U I D E L I N E S

In writing

One language

Excruciating detail

Sealed
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HOPE vs.  REALIT Y

Product Liability Insurance 

Indemnification
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L I Q U I D A T E D  D A M A G E S D I S P U T E  R E S O L U T I O N

THE GOOD CONTRACT
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Chinese courts are not obligated to 
enforce U.S. judgments…

and they don’t.

LIT IGAT IN G O UT S IDE  C H IN A
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Chinese courts ARE obligated to 
enforce Spanish judgments…

and they don’t.

LIT IGAT IN G O UT S IDE  C H IN A
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Injunctive relief?

Ye a h ,  m a y b e ,  b u t  p r o b a b l y  n o t .  

CHINA COURT REALITIES
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CIETAC ARBITRATION CL AUSE

Specify…

English language

Non-Chinese arbitrator, or two or three
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ARBITRATING OUTSIDE CHINA

THINK ABOUT…

Hong Kong, Singapore, Vancouver, 
London, New York…

China does not recognize ad hoc 
arbitrations (HK Exception?)

Enforcement in China per New York 
Convention: “Getting better…”
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GOOD QC

Just Do It 
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THANK YOU! Dan Harris

dan@harrisbricken.com

China | US | Mexico | Spain 
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Product Liability Claims Against Overseas 
Manufacturers and Suppliers Lacking 

Presence or Assets in the U.S. 

Tuesday Dec 15th, 2020
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No asset recovery case is exactly the same, which is why Firms prefer to take any investigation in a phased 
Approach. They incorporate the assimilation of publicly available information as part of their methodologyand 
the use of discovery tools and on the ground intelligence gathering to find critical information. 

Fact Finding Intelligence Discovery

• Use investigative tools and 
methods to identify and uncover 
additional sources of information 
beyond publicly available 
footprints of targets, e.g.
information on the deep web, 
cargo data, and databases for 
types of assets which require paid 
subscriptions.

• Carry out expert financial 
investigation and analysis to 
identify assets and critical 
relationships outside of the home 
jurisdiction.

• Identify future “high priority” 
transactions which will be 
undertaken with a view to 
potentially restrain

• The knowledge of jurisdictions 
where discovery tools exist can 
provide legal counsel with critical 
information to assist in asset 
identification and enforcement, 
including:

➢ Section 1782 Discovery
➢ Norwich Pharmacal Orders
➢ Bankers Trust Order
➢ Anton Piller Order
➢ Letters of Request

• Use a broad network of trusted
source enquiry investigators who
are experts in gathering
intelligence “on the ground” in
relevant jurisdictions in a legal and
ethical manner.

• The use of “human intelligence” is 
often key in providing leads to 
critical information which can then 
be used in legal proceedings.

The Asset recovery approach

Litigation Support: Working closely with legal counsel at all stages in the investigation to assist in devising an
effective enforcement strategy. Firms can also act as liquidators or receivers to take control of and preserve assets.
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The objective of fact finding is three-fold:

• Identify potential assets which can be recovered to satisfy debts and make
expenditure of legal costs to procure worthwhile

• Identify potential jurisdictions to commence legal action to recover debts so recovery 
actions are more effective

• Tailor the legal strategy so it develops the remedies that are most likely to be 
successful in recovering that asset

Fact Finding

Case example: A US client who was
looking to pursue assets of a Brazilian
debtor outside of Brazil (as the debtor
was in bankruptcy proceedings in
Brazil), the public record and on-line
investigations identified a subsidiary in
the Netherlands with substantial assets 
and net worth (in excess of US$ 100
million). Client pursued litigation in the 
Netherlands to recognize the
judgement and enforce against the
subsidiary in the Netherlands.

Public Record and 
Online 

Investigations

Intelligence 
Gathering

Internal
Review

Primary “fact-finding”
tools
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Public Record and Online Investigations

BENEFITS:

• Relatively inexpensive, usually a lot of information can be collected 
depending on the difficulty of examining public record information in the 
relevant jurisdiction e.g. those where registry information is not  
available online

• Can assist in identifying persons or parties that may have additional 
information which may be useful in identifying further assets or clarify 
the position on a specific asset

WEAKNESSES:
• Historical in nature
• Usually requires filtering so that largest and most “friendly” targets are

identified

RECOMMENDATION:
Beneficial next step to broaden the investigation to identify potential 
assets and potential jurisdictions to focus legal strategy. Particularly useful 
in cases involving shipping, aircraft, corporate structures/businesses/ 
subsidiaries, real estate.

The assimilation of open source public record information for the targets,
combined with digital/deep web investigative tools and reviews of relevant paid
subscription material and databases to provide intelligence on the location, size,
and background of the potentially available pool of assets.

Case example: A creditor of a

prominent businessman (who at one
time claimed to be worth over
$1billion) sought to identify the assets 
of the individual after his businesses
in-country collapsed spectacularly with 
claims of misappropriation of bank 
loans obtained for his businesses.
Extensive public record research to 
map out corporate interests together 
with source enquiries within key
industry sectors allowed the
identification of new leads regarding
assets and regular travel taken outside
of the home jurisdiction. These leads 
were verified through further public 
record research, leading to the
identification of multiple apartments
in New York, a mansion in Florida, 
significant business interests in South 
Africa and previously unidentified 
companies and trusts in the BVI.
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Utilize on the ground human intelligence information which is obtained in a legal 
and ethical manner from relevant business and industry sectors to identify further
assets.

BENEFITS:
• More current information
• Verifying the assets identified exist through on-site visits, investigating property/portfolio security and 

underlying values
• Understanding the cultural and administrative nuances of particular jurisdictions, understanding where to find 

information and how to access it

WEAKNESSES:
• Less complete, as each source may have only limited or indirect knowledge
• More expensive

RECOMMENDATION:
Utilize when an asset or jurisdiction is identified and it is useful to focus asset investigation or consideration of 
legal strategy. Particularly helpful where:

• Family members, business associates, competitors or former spouses identified and who will have personal 
information on assets

• Potential asset identified but more information needed on specific assets, trading partners (e.g. to attach 
receivables) or extent of business

Intelligence
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Case example: In an assignment chasing a Canadian who fled to Brazil after stealing assets from a securities broker, we used 
discovery in the United States, Cayman Islands, and Uruguay to identify and eventually recover the majority of the assets 
stolen in those jurisdictions and return those to creditors.

Firms understand the legal disclosure remedies available in key
jurisdictions and have first-hand experience regarding what works and
what doesn’t.

Discovery

BENEFITS:
• Focused asset investigation, although it provides the possibility of 

identifying additional assets or areas to focus
• Relatively inexpensive
• Information can be used in court proceedings

WEAKNESSES:
• Legal process, so some uncertainty and risk of higher costs if application 

is objected to
• More effective in common law jurisdictions (those who have laws 

similar to England)

RECOMMENDATION:
It is highly recommend that discovery be pursued if that remedy is 
available and achievable. From past experience, the information in
this exercise tends to bring out a lot of useful and applicable
information.

Case example: Assets were stolen
from a Cayman hedge fund with
assets in Iceland, the Firm pursued 
discovery (upon getting
intelligence that a family member 
being residence) in Florida. A 
property was identified a property
and bank accounts, which were
then traced to another property in
Turks and Caicos. Steps were taken 
to commence legal proceedings,
which brought the principal out of
hiding and eventually settle and
provide a full accounting of all the
assets stolen from the fund.
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Cayman Islands 
British Virgin Islands 
Bermuda
Guernsey
Hong Kong
Singapore
London 
New York

Kenneth M. Krys
Executive Chairman and Founder
KRyS Global
E Kenneth.Krys@Krys-global.com

A trailblazer in the world of insolvencies and fraud investigations, Ken has
successfully chased and recovered in excess of a billion dollars for victims
of white collar crime. His diverse experience, including a stint as the head
of enforcement for the local financial services regulator, gives him a unique
perspective in pursuing assets and untangling the web that can arise from
complex offshore structures and limited information. His efforts have
resulted in many precedents and new case law in the areas of cross-border
recognition, asset recovery and international litigation. Ken frequently
speaks at conferences on cross-border matters and is guest lecturer at NYU
School of Law on Chapter 15 of the US Bankruptcy Code.

31 



Product Liability Claims Against Non-

U.S. Manufacturers and Suppliers 

Lacking a Presence or Assets in the 

U.S.
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Products Liability Action Against Foreign 

Manufacturer -- Threshold question 

➢ In any case involving a product manufactured by a foreign manufacturer, first must 

determine whether a U.S. court can exercise personal jurisdiction over the foreign entity. 

➢ This threshold issue is frequently the subject of extensive litigation before the parties 

begin to address liability issues.

➢ Helicopteros Nacionales de Colom. S.A. v. Hall, 466 U.S. 408 (1984).  Courts will find that 

a foreign entity is subject to personal jurisdiction of the U.S.  If

1. The foreign manufacturer has knowledge that its product or part of a shipment of  

products were being sold or distributed to the particular state;

2. There is evidence of ongoing regular contact between the foreign manufacturer  

and a particular state.
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Asahi Metal Industry v. Superior Court of CA, 480 U.S. 102 (1987).

➢ To determine the strength and sufficiency of a non-U.S. manufacturer’s contacts with

a particular state, courts will examine the contacts between the foreign manufacturer and a that 

state to determine whether sufficient “minimum contacts” exist to justify hailing a foreign 

manufacturer into a particular state to defend its product.*

➢ If a foreign manufacturer files a motion to dismiss based upon lack of personal jurisdiction, then:

1.  Serve written discovery to the foreign manufacturer to ascertain the defendant’s minimum 

contacts with the particular state. 

2.   Depositions should be taken of the foreign company’s employees and/or other party and 

non-party witnesses in order to analyze the strength of the contacts with the particular state.

3.  Interrogatories, document requests, and subpoenas should also be sent to all parties and 

non-parties who are known to regularly conduct business with the foreign entity to identify as 

many contacts as possible between the foreign entity and the forum state.

* A “contact” in this context is any communication, advertisement, sale or shipment that is 

specifically directed to a person or entity in the particular state. 
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Morris v. Halsey Enterprise Co. Ltd., 379 Ill. App. 3d 574 

(1st Dist. 2008)

➢ Foreign product manufacturer may evade a forum’s jurisdiction if it can show that it had no 

actual knowledge that its product would end up there.  

➢ Plaintiff filed suit against two ceiling fan manufacturers, one in California and another in Taiwan, 

alleging that they manufactured a defective fan.  

➢ Illinois Supreme Court directed Appellate Court to hear foreign manufacturer’s appeal of 

decision denying motion to quash service and to dismiss for lack of personal jurisdiction.  

➢ Illinois Appellate court applied a “minimum contacts” analysis to determine if asserting personal 

jurisdiction over the Taiwanese manufacturer comported w/ due process. 

➢ Held that lack of evidence proving that Taiwanese manufacturer had actual knowledge that the 

American manufacturer’s distribution network included stores in Illinios precluded the court 

finding that it had jurisdiction over foreign manufacturer. 

➢ Finding in favor of foreign defendant even though:  (1) more than 80% of its sales were in the 

U.S.; (2) it made direct deliveries to some U.S. retailers; and (3) it had been manufacturing fans 

bound for U.S. markets since early 19902.

* To prove actual knowledge, U.S. marketers/distributors must be diligent in drafting purchasing 

agreements, e.g., conent to personal jurisdiction in all 50 states, indemnification.
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Knox v. MetalForming, Inc., 914 F3d 685 (1st Cir. 2019)

➢ In assessing whether there should be jurisdiction over a foreign manufacturer, courts should 

consider whether the foreign manufacturer established a direct link between itself and 

customers in the jurisdiction. 

➢ U.S. plaintiff sued German headquartered manufacturer without any operations in U.S. – and 

which sold products in the U.S. through a separate and independently owned distribution 

company.

➢ District Court granted motion to dismiss finding that manufacturer had not purposely availed 

itself of the privilege of doing business in Massachusetts; did nothing to specifically target 

Massachusetts customers even though it had derived substantial revenues from them. 

➢ First Circuit reversed, finding that manufacturer’s voluntary acts led to regular flow of sales in 

the state.   Specifically, over 16 years, it sold 45 machines and 24 parts to purchasers in Mass, 

resulting in $1.5 million in sales.  

➢ Manufacturer’s voluntary acts also opened, and kept open, channels that established a direct 

link between the manufacturer and its customers/purchasers in Massachusetts, e.g., instructing 

customers to contact the manufacturer directly when purchasing replacement parts or if 

assistance was needed to troubleshoot or fix the products. 
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Uneven Playing Field

• Foreign manufacturers are mindful to minimize the chance that they will be subject 

to jurisdiction of a U.S. court.  In reality, closing the doors to a court presents 

significant obstacles to (if not entirely forecloses) a U.S. consumer’s ability to seek 

legal redress for his/her claims.

• In context of products liability type claims, only rarely will American plaintiffs seek to 

sue a foreign manufacturer in its home (foreign) country. Typically, non-U.S. legal 

systems include significant obstacles to seeking legal redress, e.g.,

➢ Do not allow extensive fact discovery; and

➢ Do not permit the award of punitive damages (Grenfell Tower case discussion).
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Legal Costs – Loser Pays

➢ Foreign jurisdiction may require a losing plaintiff to compensate a defendant for its costs,  

legal fees and expenses.

• E.g., General principle in English law is that the losing party pays the costs of the 

successful party, subject to the court’s wide discretion.  Similarly, in Germany, the 

losing party compensates the winning party for its litigation costs, in addition to bearing 

the relevant court fees
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Practical Considerations – Enforcement of Judgments in 

Foreign Jurisdictions

• Even if a foreign manufacturer is subjected to jurisdiction in the 

United States, a judgment against it by a U.S. court may not be 

enforced by the foreign country. 

• Unlike service of process and discovery abroad, there is no treaty 

or convention in force regarding the recognition and enforcement of 

judgments. This is largely due to the global perception that 

monetary judgments in the US are often excessive. Therefore, the 

enforcement of a judgment depends on the laws of the foreign 

country and the principles of comity.
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International Agreements? -- Nope

• Currently, the U.S. is not a member of a bilateral or multilateral agreement regarding the enforcement of 

judgments. In 1976 the U.S. and the U.K. initialed a “Convention on the Reciprocal Recognition and 

Enforcement of Judgments in Civil Matters,” but negotiations over the final text broke off in 1981.)

• Whether a U.S. judgment can be enforced overseas is determined by the domestic law of the “recognizing” 

country, but there is no uniformity of practice amongst nations. Some conventions, such as the Hague 

Convention, provide a mechanism for the enforcement of judgment provided that there is proper notice and 

jurisdiction over the defendant, the judgment is final and binding, and the public policy of the recognizing 

country is not violated. 

• Some countries, such as Brazil, Switzerland, and France, will not enforce a judgment unless there is a “clear 

indication” that its citizen intended to submit to the foreign court’s jurisdiction. Certain countries will not 

enforce a U.S. judgment because it views certain features of American law, such as jury awards for punitive 

damages, pain and suffering, and payment for medical expenses, as contrary to its own public policy.
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• Under the general principles of international 

law, a foreign state has the right to examine 

U.S. judgments based on four factors. See 

U.S. Department of State's website, 

Enforcement of Judgments, 

at http://travel.state.gov/law/judicial/judicial_6

91.html):

1. Whether the U.S. court had jurisdiction.

2. Whether the defendant was served 

properly.

3. Whether the proceedings were tainted 

due to fraud.

4. Whether the judgment is contrary to the 

foreign country's public policy.

• .
• This review provides a foreign manufacturer with potentially significant protection. 

However, if the defendant has a U.S. subsidiary or assets located in the U.S., the 

claimant can levy execution on such assets to satisfy the judgment obtained in the U.S.? 

But what if that’s not the situation?
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The Queen’s Gambit

➢ Even if there are significant challenges for a plaintiff to enforce a judgment overseas, some foreign 

manufacturers may be willing to contribute to a settlement in lieu of having a judgment on record 

against them in the U.S. in the event that they seek to continue to conduct business in the U.S. in 

the future. 

➢ A plaintiff that has reason to believe that it might have post judgment collection issues with the 

foreign manufacturer should find out as much as possible about the path that the manufacturer’s 

goods take to get to the U.S. Often, simply the threat of seizing a foreign manufacturer’s goods at 

port will be enough to force the foreign manufacturer to pay.
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Grenfell Tower

• On June 14, 2017, 72 people died and hundreds were injured when a fire ripped through the 

Grenfell Towers, a high-rise apartment building in West London.  

• Product liability claims under Pennsylvania law filed in Philadelphia County, then removed to 

Eastern District of Pennsylvania.  

• In context of multinational companies, highlights import of looking into who owns the actual 

product at issue; who owns the IP.  A French company, Arconic Architectural Products SAS 

(AAP SAS), manufactured and sold the cladding (aluminum composite panels) installed on the 

the Tower’s exterior  (which greatly  exacerbated a fire that had started inside the building).  

But, it was Arconic Inc. (Pa. based company) that owned the cladding, owned the IP.   

• In addition, all data for French subsidiary is housed on Arconic (U.S.) servers.
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• Grenfell Towers

➢ In September 2020, the U.S. District Court (E.D. Pa.) granted Defendants’ motion to dismiss for 

forum non conveniens – but, to ensure procedural fairness, subjected the dismissal to 

specific conditions agreed to by Defendants, including:

➢ To waive statute of limitations defense in subsequent proceedings brought in the UK that 

are filed within one year of E.D. Pa. dismissal.

➢ That Plaintiffs could reinstate the E.D. Pa. action if the English courts rejects, for 

jurisdictional reasons, the subject matter of Plaintiffs’ claims such that the English courts 

are not an available alternative forum for Plaintiffs.

➢ To allow Plaintiffs to use any evidence that they secured in the E.D. Pa. action in the UK 

litigation and to make such evidence available to Plaintiffs in the UK litigation. 

➢ Plaintiffs prevailed on a significant issue involving damages determinations in possible future 

proceedings.  Specifically, the U.S. District Court (E.D. Pa.) ruled that if the UK court 

determines that Pennsylvania law (or the law of another state in the United States) applies to 

damages and that Defendants may be liable for punitive damages, but decides to grant 

dismissal of the damages phase without prejudice in the UK for determination in the U.S., 

Plaintiffs may reinstate the E.D. Pa. action in the E.D. Pa. 

•
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Questions?
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Bruce D. Bernstein

bbernstein@dicellolevitt.com

DiCello Levitt Gutzler LLC

1101 Pennsylvania Avenue NW 

Suite 300

Washington, DC 20004

(202) 975-2288
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