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• Traditional Claims: “Substantive” Bad Faith

o Unreasonable refusal to cover a covered loss

o Allows for consequential and punitive damages

• BUT: What about unreasonable manner in refusing to 

provide coverage?

The Development and Scope of Bad 

Faith Claims



• Based on allegations of:

o Oppressive or intimidating claims practices

o In investigation, handling, or denial of claim

• Recognized by some states to varying degrees

The Development and Scope of 

Procedural Bad Faith Claims



• Insurers can act in bad faith without breaching express 

policy provision

o Even where breach of contract claim fails

• Duty of good faith exists independent of the insurance 

contract

• Tort of bad faith is a “separate intentional wrong”

• White v. Uniguard Mutual Insurance Co., 730 P.2d 1014 

(Idaho 1986) (certified question)

Aspects of Recognition of Procedural Bad 

Faith



• Policyholder sued for:

o Breach of contract—Failure to pay entire claim

o Bad Faith—Unreasonable claims conduct in reviewing and typically reducing 

chiropractic claims

• Jury found for insurer on contract claim and for policyholder on tort 

claim

• Arizona Supreme Court:

o Policyholder need not prevail on contract claim to prevail on bad faith claim

o Overruled Court of Appeals precedent to the contrary

o All policyholder needs to show is unreasonable claims handling

Deese v. State Farm Mutual Auto Insurance Co., 

838 P.2d 1265 (Ariz. 1992)



Coventry Assocs. v. American States Insurance Co., 961 

P2d 933 (Wash. 1998)

• Policyholder sought coverage for property damage after 
mudslide

• Insurer denied after exceedingly brief investigation

• Policyholder sued for breach of contract and bad faith

• Trial Court (affirmed by Court of Appeals):

o Summary judgment for insurer on contract claim → No 
coverage under policy

o Dismissal of bad faith claim because it could not exist 
without coverage

What if the Claim is Properly Denied?



• Parties agreed that coverage had been correctly denied—

appeal of dismissal of bad-faith claim only

• Supreme Court held:

o Bad-faith claim for unreasonable investigation OK even if there is 

no coverage

o Duty of good faith is separate from duty to indemnify

o Upon proper proof, policyholder is entitled to: 

 Consequential damages resulting from bad faith conduct

 General tort damages

What if the Claim is Properly Denied (cont.)?—

Appeal to Washington Supreme Court



• Codified: Wash. Rev. Code Ann. § 48.30.015(1)

• Prevailing policyholder entitled to:

o Consequential damages

o Attorneys’ fees and litigation costs, including expert witness 

fees

o Up to three times actual damages

• Extended to bad faith claims under third-party liability 

policies:  St Paul Fire & Marine Ins. Co. v. Onvia, Inc., 

196 P.3d 664 (Wash. 2008) 

Extension of Coventry



• Not widely followed

• Potential adoption of Coventry principle:  Very few 
states—e.g., Utah, Arizona, Hawaii

• Specific rejection of Coventry principle:  Connecticut, 
Wisconsin

• Remainder:

• Somewhere in between

• Vast majority recognize procedural bad-faith claims in 
some form

• Remedies beyond policy limits generally available

Acceptance of Coventry?



• Unreasonable delay in payment for covered claims (Pa.)

• Unreasonable practices in reviewing claims (Ariz.)

• Unreasonable investigation of claims (Wash.)

• Unreasonable delays in communications to policyholder 

or claim investigation (Wash.)

Bases for Procedural Bad Faith Claims



Q: Can a carrier’s conduct prior to claim submission 

constitute bad faith?

A: Limited authority suggests no—but recent HI 

decision says maybe…

Pre-Claim Submission Bad Faith?



California cases: Bad Faith only arises AFTER carrier 

is given notice of claim.

• No “unreasonable delay” until insurer receives adequate 

information to process claim

• Delay in processing claim caused solely by 

policyholder’s failure to provide information

• No procedural bad faith

Globe Indem. Co. v. Super. Ct., 8 Cal. 

Rptr. 2d 251 (Cal. Ct. App. 1992)



• Claim submitted under insured’s auto policy

• Denial of coverage under auto policy, but carrier had 

issued another relevant policy

• Court held that carrier has duty to investigate claims 

submitted by insured, but duty only arises after insured 

complies with conditions and obligations described in 

policy

• No bad faith

Safeco Ins. Co. of Am. v. Parks, 88 Cal. 

Rptr. 3d 730 (Cal. Ct. App. 2009)



• Claim tendered to insurer—in unmarked envelope—

identifies a different insured seeking coverage

• Coverage denied as to the wrong insured

• Jury verdict of bad faith failure to investigate and 

punitive damages against insurer

• Court of Appeals reverses: Without proper presentation 

of claim, carrier has no duty to investigate

California Shoppers, Inc. v. Royal Globe Ins. 

Co., 221 Cal. Rptr. 171 (Cal. Ct. App. 1985)



• Issue: Did insurer and third-party administrator mishandle claim and 
commit bad faith?

• Court: Third-party administrator owes insured same duty of good faith 
and fair dealing throughout the entire insurance claim process.

• But no bad faith in claims handling.

DUTY OF GOOD FAITH AND FAIR DEALING 

CONTINUES
Heavilin v. Madison Nat’l Life Ins. Co., 2012 U.S. 

Dist. LEXIS 176446 (N.D. Ind. Dec. 12, 2012)
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• UIM dispute goes to arbitration; insured prevails and sues for bad

faith.

• Court: Duty of good faith and fair dealing continues unabated during

the life of an insurer-insured relationship, including through a lawsuit or

arbitration between the insured and the insurer.

• But no bad faith.

DUTY OF GOOD FAITH AND FAIR DEALING 

CONTINUES

Sanderson v. Am. Family Mut. Ins. Co.,  251 

P.3d 1213 (Colo. Ct. App. 2010)
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• UIM dispute – must insurer settle for amount at which claim initially

evaluated?

• Federal District Court follows Sanderson – duty of good faith and fair

dealing exists throughout the relationship between insurer and

insured.

• But no bad faith.

DUTY OF GOOD FAITH AND FAIR DEALING 

CONTINUES

Hallaren v. Geico Cas. Co., 2021 U.S. Dist. 

LEXIS 171805 (D. Colo. Sept. 10, 2021)
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What if carrier knows of a claim BEFORE tender, but 

fails to inform insured there is no coverage?

Hawaii S.Ct.: Carrier’s conduct before an actual claim 

submitted relevant to determine whether carrier acted 

in bad faith.

• First-party health insurance coverage

• Insured sought coverage for autologous stem cell

transplant, followed by allogenic stem cell transplant

Adams v. Haw. Med. Serv. Ass’n, 450 

P.3d 780 (Haw. Sept. 30, 2019).



• Insured notifies insurer of both transplants and all 

stages of treatment; communicates frequently with case 

manager for transplants

• Insured submits pre-certification request for second 

transplant

• Insurer denies request as “investigational” procedure

• After treatment, insured sues for bad faith denial of 

coverage and not notifying him at outset that procedure 

was not covered

Adams v. Haw. Med. Serv. Ass’n (cont.)



• HI Intermediate Court of Appeals finds no bad faith—insurer

denied precertification request within time period required

under plan

• Relies on Safeco: The duties of good faith and fair dealing arise

after the insured complies with the claims procedure described in

the policy

Adams v. Haw. Med. Serv. Ass’n (cont.)



• HI Supreme Court: compliance with policy terms alone not

determinative of bad faith. Must consider insurer’s conduct

throughout the duration of relationship with insured.

• Covenant of good faith requires insurer to act in good faith in all

interactions with insured—before and after submission of claims

• Insurer must treat Insured fairly before and after formal submission

of claim

• Case remanded for determination whether insurer acted in bad

faith for not informing insured before submission of claim that

procedure not covered

Adams v. Haw. Med. Serv. Ass’n (cont.)
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Quinoes v. Unitedhealth Group, Inc., 782 

Fed. App. 646 (9th Cir. 2019).

Insured relies on Adams, arguing Medicaid claim mishandled.

Ninth Circuit affirms grant of summary judgment to insurer. 

Distinguishes Adams because claim not mishandled.

Only reported case citing Adams.
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• Majority Rule: No Bad Faith Where No Claim Submitted

• BUT: What if insurer knows about potential claim?

• Is there a duty to inform insured of all potential

claims/coverage issues?

• Is this practical?  Or is it bad faith?

Where Do We Go From Here?



Q: Is a denial of coverage or breach of contract finding 

a prerequisite to bad faith?

A: YES…BUT…

• USAA Texas Lloyds Co. v. Menchaca, 545 S.W.3d

479 (Tex. 2018)

• Generally no bad faith without breach of contract

• BUT…there are exceptions:

Procedural Bad Faith Development and 

Trends



• No right to policy benefits as bad faith if policy does not

provide coverage for those benefits

• Bad faith damages for breach of policy condition only if bad

faith conduct caused breach of the policy condition

• “Benefits-Lost Rule:” insured can recover policy benefits as

actual damages only if insurer’s statutory violation caused loss

of rights under policy

• Bad faith conduct causes independent damages (mental

anguish, emotional distress, or other “independent injuries”)

• No bad faith recovery if insured has no right to policy benefits

AND sustained no independent injury

USAA Texas Lloyds Co. v. Menchaca (cont.)



Q: Can insurer be liable in bad faith for defense counsel 

conduct?

A: NO…Well, maybe…

• Blanchard v. Mid-Century Ins. Co., 933 N.W.2d 631 (S.D.

2019)

• Workers’ Compensation benefits denied for further treatments

while WC claim was being appealed

• Attorney failed to preserve certain issues on appeal; insured

sued for bad faith pursuit for appeal

• Court relied on “litigation conduct rule”

Bad Faith Claims Handling During Litigation



Q: Can insurer be liable for bad faith in an adversarial 

proceeding (i.e., defending UIM claim; first-party 

property)?

A: NO…YES…maybe?

Bad Faith Claims Handling During 

Litigation—Other Scenarios

Q: Can insurer be liable for bad faith…after insured has 

already asserted a bad faith claim?

A: YES…NO…WHAT?



Q: What happens when a claimant and insured “cooperate” 

to force a bad faith scenario?

A: Generally, not going to fly.

• State Farm Fire & Cas. Co. v. Justus, 398 P.3d 1258 (Wash. 

Ct. App. 2017)

• Insurer denies coverage under “intentional acts” exclusion for 

claims of wrongful detention

• Insured and claimants enter consent judgment and settlement 

for “negligent” conduct—then sue for bad faith denial of 

coverage

The Bad Faith Set-Up and Legislative Responses



• State Farm v. Justus (cont.)

• Washington Ct. App.—denies bad faith 

• Holding: insurer is not bound by consent judgment if 

insurer attempted to challenge liability findings and trial 

court failed to adjudicate merits of substantive claims

• No liability for claims that could only constitute 

intentional acts

• BUT: issue of bad faith failure to investigate left 

outstanding, even though insurer defended but 

challenged coverage for “intentional claims”

The Bad Faith Set-Up and Legislative Responses



State Legislators Respond to Aggressive Bad Faith

• Missouri: 

• Sec. 537.058: establishes minimum standards for time-limited 
settlement demands in bodily injury and wrongful death claims, at least 
as it relates to utilizing those time-limited demands as a basis for an 
eventual claim against the liability insurer for "bad faith" or other claim 
for extra-contractual damages.

• Sec. 537.065: allows a claimant and a tort-feasor to contract to limit 
recovery against the tort-feasor. Amendment to protect insurers 
requires an insurer must be provided with written notice of the 
execution of the contract and must be given thirty days after receipt of 
the notice to intervene as a matter of right in any pending litigation 
involving the claim for damages.

The Bad Faith Set-Up and Legislative Responses



• Procedural Bad Faith Claims on the Rise

• How to avoid:

• Document everything

• Act swiftly and conscientiously

• Communicate with the insured

• Communicate coverage issues promptly and thoroughly

• Know the bad faith legal landscape

BE PREPARED!



Karin Scherner Aldama focuses her practice on complex insurance 

recovery matters involving CGL, D&O, Property, Environmental, Cyber, 

and other policies. She has represented policyholders on a number of 

complex issues, including in successful London arbitrations under the 

Bermuda Form. In addition, Ms. Aldama has extensive experience with 

complex commercial and appellate litigation as well as alternative-dispute-

resolution proceedings, including in the international context and with 

respect to cross-border disputes.

Contact:

kaldama@perkinscoie.com

Office:  (602) 351-8270
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Tred Eyerly has accumulated a wide variety of litigation skills, having practiced in Alaska, the

Commonwealth of the Northern Mariana Islands, and now Hawaii. Tred started his career working for

Alaska Legal Services in bush Alaska before moving to Anchorage, working primarily with Alaska

Natives on subsistence, sovereignty, and land entitlement issues throughout the state. He then worked

for Micronesian Legal Services on Saipan, representing under-privileged clients confronted with a

variety of legal problems. More recently, Tred has been in private practice both on Saipan and now in

Honolulu, concentrating on insurance coverage and commercial litigation. Tred is A/V rated by his

peers and clients under Martindale-Hubbell. He has also been acknowledged by SuperLawyers in the

area of Insurance Coverage. Tred was recently named the BestLawyers® 2022 Litigation Insurance

“Lawyer of the Year” in Honolulu. He is a distance runner, completing twelve marathons, international

traveler, and avid reader. Besides Insurance Coverage, examples of his work include Appellate

Practice, Business and Commercial Disputes, Class Actions, Employment, and Personal Injury.

Contact:

te@hawaiilawyer.com

Office:  (808) 531-8031 3



Anna D. Torres' experience includes both large firm and boutique firm environments. Her

practice has always focused on civil and commercial defense litigation and insurance

coverage – including coverage evaluations and litigation, liability defense (premises

liability, negligent security, auto/trucking, products liability, wrongful death, etc.),

construction defect, fraud, bad faith defense and appellate.

Contact:

Atorres@torresvictor.com

Office:  (561) 510-4855
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