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OVERVIEW 

 Privilege vs. immunity from discovery

 Choice of law

 Specific privileges

 Fiduciary exception to the attorney-client privilege

 Limits of Governmental Privileges

 Limits of litigation, settlement, and mediation privileges

 Limits of joint defense or common interest privileges

 Limits of quality assurance and peer review privileges
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PRIVILEGE VS. IMMUNITY FROM DISCOVERY

 Privilege and Immunity are often used interchangeably; however, privilege 
operates “special favor, advantage, recognition or status” and immunity as a 
“special exemption from all or some portion of the legal process and its 
judgment”).  Richard K. Burke, Privileges and Immunities in American Law, 31 S.D. 
L. REV. 1, 2 (1985)

 The so-called “litigation privilege” permitting immunity from liability for 
statements in litigation is in fact a grant of immunity.  This common law immunity 
grounded in goals of furthering the attorney-client relationship and furthering 
the administration of justice by preserving access to the courts, is now codified 
in state statutes.  The immunity is broad–as stated by the California Supreme 
Court, its application to allegedly unlawful conduct “necessarily results in some 
real injuries that go uncompensated … that is the ‘price that is paid for witnesses 
who are free from intimidation by the possibility of civil liability for what they 
say….’”  Silberg v. Anderson, 50 Cal.3d 205, 212 (1990) (quoting Prosser, Law of 
Torts (3d ed. 1964, p. 797)). 
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CHOICE OF LAW

 Federal Rule of Evidence (FRE) 501 provides that federal common law, interpreted “in 
the light of reason and experience”, governs privilege claims in the adjudication of 
federal law.  In civil cases, however, “state law governs privilege regarding a claim or 
defense for which state law supplies the rule of decision”.  The Advisory Committee 
notes for FRE 501 explain that the state-law “proviso is designed to require the 
application of state privilege law in civil actions and proceedings governed by Erie R.R. 
v. Tompkins, 304 U.S. 64 (1938).  Tomkins held that there is no general American federal 
common law and that federal courts must apply state law, not federal law, to diversity 
cases that do not involve federal questions.

 Under FRE 501, according to the Ninth Circuit, federal privilege law applies where 
both federal and supplemental state claims are present, Agster v. Maricopa County, 422 
F.3d 836, 839 (9th Cir. 2005), and state privilege law applies in diversity cases, In re Cal. 
Pub. Utils. Comm’n, 892 F.2d 778, 781 (9th Cir. 1989).

 Always address choice of law issues before diving into a privilege analysis to ensure 
your arguments relate to the proper body of law.
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SPECIFIC PRIVILEGES

 In discovery, it is critical to focus on privilege issues that will define the 
documentation and evidence available at trial.  Cases are won and lost on this basis.  
Today’s focus is on a series of privileges that are less highlighted in litigation that can 
operate to create either opportunities or traps for the unwary. 

 Extensive attention will be addressed to the fiduciary exception that operates to 
eliminate the attorney-client privilege in many ERISA cases.

 Additional discussion will include: 

 Governmental Privileges

 Litigation, Settlement, and Mediation Privileges

 Joint Defense or Common Interest Privileges

 Quality Assurance and Peer Review Privileges
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THE FIDUCIARY EXCEPTION

The “Fiduciary Exception” provides that communications by a 
fiduciary of an ERISA-regulated plan to an attorney generally cannot 
be protected from disclosure to the plan participants and 
beneficiaries.  Because the U.S. Department of Labor (DOL) is 
permitted under ERISA to assert claims on behalf of plan 
participants and beneficiaries, the fiduciary exception can be the 
basis for asserting that that communications by a fiduciary of an 
ERISA-regulated plan to an attorney cannot be protected from 
disclosure to the DOL. 

What is the rationale underlying the fiduciary exception?

Why is it not really an exception to the attorney-client privilege?
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THE ATTORNEY-CLIENT PRIVILEGE

 Confidential communications between an attorney and a client for the 
purpose of giving or receiving legal advice are generally privileged against 
discovery in litigation.

 Oldest and most venerable of all privileges.

 Courts respect the boundaries of the attorney-client privilege when it 
comes to discovery disputes.

 Can be Waived:  if the communication is shared with a third party, i.e., 
someone other than the attorney and the client.  For example, 
forwarding a privileged email between an attorney and a client to a third 
party, then any privilege is typically waived.  
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THE FIDUCIARY EXCEPTION:  RATIONALE

 ERISA Fiduciaries’ Duty to Disclose
–Plan participants and beneficiaries are entitled to all information 

regarding plan administration.  See, e.g., United States v. Mett, 178 F.3d 
1058, 1063 (9th Cir. 1999).

–The attorney-client privilege cannot be asserted against plan 
participants because the attorneys are advising a fiduciary obligated 
to act for the exclusive benefit of plan participants. 
 The “Real Client”
–Because fiduciaries must administer a plan for the sole benefit of 

plan participants and beneficiaries, the participants and not the 
fiduciaries, are arguably the real clients.  Id.

–Under this rationale, the fiduciary exception is not an “exception” 
to the attorney-client privilege.  The fiduciary never enjoyed the 
privilege in the first place.
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FIDUCIARY EXCEPTION:
GOOD CAUSE REQUIRED? NOT LIKELY

 In earlier decisions, some courts required plaintiffs to demonstrate 
good cause before applying the fiduciary exception.

–These courts focused on a balancing between a fiduciary’s interest in 
confidentiality and a beneficiary’s need for the information.
 Many courts have since rejected a good cause requirement, e.g., Solis v. 

Food Employers Labor Relations Ass’n, 644 F.3d 221 (4th Cir. 2011), or did 
not address it, e.g., Stephan v. Unum Life Ins. Co. of Am., 697 F.3d 917 (9th 
Cir. 2012)

–Solis: The application of the fiduciary exception turns on “context and 
content of the individual communications at issue”.
 No good cause requirement in Restatement of Trusts
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LIMITATIONS TO FIDUCIARY EXCEPTION

The fiduciary exception does NOT apply where:
the advice relates to a settlor function (to establish, amend, and/or 

terminate a plan) rather than a fiduciary function (i.e., an investment 
decision re plan assets or a discretionary decision re plan 
administration);
the goal of the advice is to advise the fiduciary of his or her potential 

personal liability rather than plan administration; or
the communications contain a specific legal defense asserted by a 

fiduciary and are completely unrelated to the facts of the benefit claim, 
whether to grant the claim, or plan administration.  Sender v. Franklin Res. 
Inc, No. 11-cv-03828-EMC, 2016 WL 1257930, at *3 (N.D. Cal. Mar. 30, 
2016).
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FIDUCIARY STATUS IS A FACTUALLY INTENSIVE 
INQUIRY IN DISCOVERY DISPUTES INVOLVING THE 
FIDUCIARY EXCEPTION

I

In the context of recent DOL litigation regarding the pricing of an ESOP stock sale where the DOL 
allegations were rejected post-trial in their entirety, the U.S. District Court for the District of 
Hawaii reviewed extensive categories of documentation for the appropriateness of applying the 
fiduciary exception, as follows:

Communications Subject to the Fiduciary Exception 

Communications regarding the ESOP Summary Plan Description

Communications regarding the refinancing and the funding of the ESOP

Communications regarding the possibility of acting as co-trustees

Communications regarding the offer to sell or purchase shares of company stock 

Communications Not Subject to the Fiduciary Exception 

Communications regarding the formation and creation of the ESOP

Communications regarding gathering information for the ESOP independent appraiser

Communications regarding compensation of the selling shareholders

Communications regarding meetings and billing relating to the ESOP formation

Walsh v. Saakvitne, Civil No. 18-00155 SOM-WRP (D. Haw. September 17, 2021) 
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IN CAMERA REVIEW OF DISCOVERY THAT MAY OR 
MAY NOT INVOKE THE ERISA FIDUCIARY EXCEPTION

 If a magistrate judge is the finder of fact (which may be the case in some ERISA 
cases where the parties consent to a magistrate judge acting in such role), the 
ultimate fact finder already has read all of the communications that were 
supposed to be privileged and not subject to disclosure.  Good reason not to 
consent to magistrate judge as finder of fact.

 How do you “un-ring” this bell?

 The attorney-client privilege for all practical purposes really does not exist 
under these circumstances.

 This problem may be lessened if an Article III Judge ultimately serves as the 
trier of fact; however, if one of the parties asks for a review of the magistrate 
judge’s discovery determination, the Article III Judge will be exposed to the 
otherwise attorney-client privileged communications.
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WASHINGTON‐BALTIMORE NEWSPAPER 
GUILD, LOCAL 35 V. WASHINGTON STAR CO. 

 Washington Star (543 F. Supp. 906 (D.D.C 1982)) applied the fiduciary exception in the 
context of legal counsel representing a client where the client had both fiduciary 
duties to a plan and a non-fiduciary settlor role for the same plan.  In other words, 
the law firm represented both the plan and the plan sponsor

 At issue was work product and communications relating to a plan amendment.  The 
adoption of the plan amendment by the employer was assumed to be a settlor 
function that did not involve ERISA fiduciary conduct.    The interpretation and 
application of the amendment by the plan itself was considered to involve ERISA 
fiduciary conduct.

 The court found that the ERISA fiduciary exception permitted the disclosure of the 
communications because the law firm engaged in multiple representations.  By 
engaging in both a non‐fiduciary representation of the employer sponsoring the plan 
and the ERISA fiduciary representation as the employer administering the plan, the 
law firm assumed the risk that the fiduciary exception would apply. 
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SETTLOR VS. FIDUCIARY FUNCTION

 What is a Settlor Function?

Settlor Functions are Business Decisions, such as:

 Adopting or creating a plan

 Amending a plan

 Altering employer contribution levels

 Terminating a plan
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SETTLOR VS. FIDUCIARY FUNCTION

District courts have looked to whether the client was acting as a 
fiduciary for purposes of the communication at the time of the 
communication.

 Examples:
 Merrill v. Briggs & Stratton Corp., No. 10-cv-00700, 2014 WL 280373 

(E.D. Wisc. Jan. 24, 2014)(fiduciary exception does not apply to 
documents containing legal advice related to employer’s decision to 
amend or terminate class members’ health benefits, concluding that 
employer was not acting as fiduciary in that context)

 Colaco v. Asic Advantage Simplified Employee Pension Plan, No. 5:13-cv-
00972-PSG, 2015 WL 4734950, at *3 (N.D. Cal. Aug. 10, 2015) 
(fiduciary exception does not apply to ministerial functions of the 
post-termination advisor).
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LINES BETWEEN SETTLOR VS. FIDUCIARY 
DETERMINATIONS ARE SOMETIMES UNCLEAR

“The analogy between ERISA fiduciary and common law trustee [is] 
problematic.  This is so because the trustee at common law characteristically 
wears only his fiduciary hat when he takes action to affect a beneficiary, 
whereas the trustee under ERISA may wear multiple hats.” Pegram v. Herdich, 
530 U.S. 211 (2000); see also Varity Corp. v. Howe, 516 U.S. 322, 498 (1981) 
(common law of trusts generally “prohibits fiduciaries from holding positions 
that create conflicts of interest with trust beneficiaries”). 
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FIDUCIARY EXCEPTION TO WORK PRODUCT?

 Donovan v. Fitzsimmons, 90 F.R.D. 583 (N.D. Ill. 1981):  No fiduciary 
exception to work product, however, certain documents should be 
disclosed anyway because fiduciary relied on “advice of counsel” 
defense

 4th Circuit in Solis:  Fiduciary exception applies to work product and 
“there is no legitimate basis on which to distinguish between the two 
privileges in the application of the fiduciary exception in the ERISA 
context”.

 Harvey v. Standard Ins. Co., 275 F.R.D. 629 (N.D. Ala. 2011):  Documents 
developed as part of ERISA claims administration were not work 
product, and even if they were, the fiduciary exception would apply.

 Carr v. Anheuser-Busch Cos., 791 F. Supp. 2d 672 (E.D. Mo. 2011):  
Analysis for fiduciary exception is same for attorney-client and work 
product privileges.

Yes

Yes

Yes
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PURPOSE OF ADVICE: 
PLAN ADMINISTRATION VS. PERSONAL LIABILITY

• Fiduciary exception covers matters regarding plan administration, however, not 
advice regarding fiduciary’s personal liability.  This is often referenced as the 
“liability exception” and is narrowly construed by the courts.  The inquiry 
addresses “whether litigation is pending or imminent as opposed to a general 
fear of liability”.  Can v. Anheuser-Busch Companies, Inc., 791 F. Supp. 2d 672, 675 
(E.D. Mo. 2011), aff'd, 495 F. App’x 757 (8th Cir. 2012)(citing Black v. Pitney Bowes, 
No. 05-cv-108 (GEL), 2006 WL 3771097, at *3 (S.D.N.Y. Dec. 21, 2006)).

These issues are determined in the context of privilege log assertions and the 
recent case of In re GE ERISA Litig., No. 1:17-cv-12123-IT, 2022 U.S. Dist. LEXIS 
16586 (D. Mass. Jan 28, 2022) reminds that the courts are likely to reject the 
liability exception in the context of privilege log descriptions too vague or 
imprecise to demonstrate that the liability exception applies. In this case, the 
descriptions referencing “legal advice regarding mitigation of litigation risk for 
GE” were deemed insufficient to withhold such communications. 21
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PURPOSE OF ADVICE: 
PLAN ADMINISTRATION VS. PERSONAL LIABILITY

• Examples:
• Redd v. Brotherhood of Maintenance of Way Employees, No. 08-cv-11457, 

2009 WL 1543325 (E.D. Mich. Jun. 2, 2009) (noting absence of effort to 
impose personal liability on the plan administrator such that the advice 
of counsel could be viewed as offered on behalf of plan rather than 
beneficiaries).

• Stephan v. Unum Life Ins. Co. of Am., 697 F.3d 917, 932 (9th Cir. 2012) 
(notes of claims analysts’ conversations with in-house counsel about 
how to interpret insurance policy, made before decision on claimant’s 
appeal, were documents about plan administration).

. 
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DIVERGENCE OF INTERESTS – TIMING
 When do the interests of a fiduciary and a plan diverge?

 When interests diverge, there is no fiduciary exception:   O’Blenis v. Nat’l Elevator Indus. Pension 
Plan, No. 2:13-cv-05842 SRC, 2015 WL 3866229, at *4 (D.N.J. Jun. 18, 2015) (“Where, as here, a 
fiduciary seeks and obtains legal advice for its own defense in contemplation of adversarial 
proceedings with a beneficiary—and not merely with respect to the administration of benefits—
the fiduciary exception does not apply.”) 

 Stephan: Interests diverge after final administrative appeal (most courts). 
 Sizemore v. Pacific Gas & Electric, 952 F. Supp. 2d 894 (N.D. Cal. 2013) (fiduciary exception applies 

to communications in between first and second administrative appeal).
 A.F. v. Providence Health Plan, No. 3:13-cv-00776-SI, 2016 WL 1171022, at *13 (D. Or. Mar. 24, 2016) 

(Providence acted as a fiduciary with respect to each plaintiff ’s plan when it made its company-
wide decisions regarding therapy coverage; the communications in question did not have to occur 
when each benefit decision was made).

 The timing issues might be particularly complex for plan fiduciaries addressing compliance 
concerns in light of the recent U.S. Supreme Court decisions in Hughes v. Northwestern, where 
the Court remanded the case to determine if the claims relating to investment choices and plan 
expenses plausibly alleged a violation of the duty of prudence.
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DIVERGENCE OF INTERESTS – TIMING

The Supreme Court in the Hughes case asserted three ways in which Northwestern 
University violated its ERISA duties of prudence.  “First, respondents allegedly failed to 
monitor and control the fees they paid for recordkeeping, resulting in unreasonably high 
costs to plan participants.  Second, respondents allegedly offered a number of mutual 
funds and annuities in the form of ‘retail’ share classes that carried higher fees than those 
charged by otherwise identical ‘institutional’ share class of the same investments, which 
are available to certain large investors.  App. 83–84, 171.  Finally, respondents allegedly 
offered too many investment options—over 400 in total for much of the relevant 
period—and thereby caused participant confusion and poor investment decisions.” 

Attorneys representing 401(k) and 403(b) plan fiduciaries will be advising them on best 
practices to ensure prudence in expense pass-through and investment alternatives and 
disclosures.  The Fiduciary Exception likely renders these communications discoverable 
by plan participants and the DOL.

These same 401(k) and 403(b) plan fiduciaries may be subject to the same types of 
claims as asserted against Northwestern and other plan fiduciaries.  The defense of these 
claims involves non-discoverable communications.  That said, the merits of the prudence 
allegations will likely involve issues where the Fiduciary Exception applies. 24
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GOVERNMENTAL PRIVILEGES AND HOW TO PIERCE 
ASSERTIONS OF GOVERNMENTAL PRIVILEGE

 Governmental privileges may be invoked only by the Government, and solely for the
purpose of preventing particular confidential information from being disclosed. See 71
FR 67023 (Secretary of Labor’s Order 16-2006; Invoking Governmental Privileges).

 Informant's Privilege: to protect from disclosure the identity of any person who has
provided information to the particular agency in cases arising under an authority
delegated or assigned to the agency.

 A claim of privilege may be asserted where the official has determined that disclosure
of the privileged matter would: (1) Interfere with an investigative or enforcement
action taken by the agency under an authority delegated or assigned to it; (2) adversely
affect persons who have provided information to the agency; or (3) deter other
persons from reporting a violation of law or other authority delegated or assigned to
the agency. 25
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GOVERNMENTAL PRIVILEGES AND HOW TO PIERCE 
ASSERTIONS OF GOVERNMENTAL PRIVILEGE

 Deliberative Process Privilege: to withhold information that may disclose predecisional
intra-agency or inter-agency deliberations, including the analysis and evaluation of facts;
written summaries of factual evidence that reflect a deliberative process; and
recommendations, opinions, or advice on legal or policy matters in cases arising under
statutory provisions or other authorities that are delegated or assigned to the agency).

 A claim of privilege may be asserted where the official has determined that: (1) The
information was generated prior to and in contemplation of a decision by a part of the
Department; (2) the information is not purely factual and does not concern
recommendations that the Department expressly adopted or incorporated by
reference in its ultimate decision; and (3) disclosure of the privileged matter would
have an inhibiting effect on the agency's decision-making processes.
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GOVERNMENTAL PRIVILEGES AND HOW TO PIERCE 
ASSERTIONS OF GOVERNMENTAL PRIVILEGE

 Investigative Files Privilege (for Investigative Documents Compiled for Law Enforcement 
Purposes):  to withhold information that may reveal the agency’s confidential 
investigative techniques and procedures.  

 A claim of privilege may be asserted where the official has determined that disclosure 
of the privileged matter would have an adverse impact upon the agency's enforcement 
of statutory provisions or other authorities that have been delegated or assigned to 
the agency by: (1) Disclosing investigative techniques and methodologies; (2) deterring 
persons from providing information to the agency; (3) prematurely revealing the facts 
of the agency's case; or (4) disclosing the identities of persons who have provided 
information under an express or implied promise of confidentiality.
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GOVERNMENTAL PRIVILEGES AND HOW TO PIERCE 
ASSERTIONS OF GOVERNMENTAL PRIVILEGE

 Scalia, Secretary of Labor v. Heritage, et al., 1:18-cv-155 (D. Haw.)

Discovery in private plaintiff ERISA cases and those brought by the DOL are similar.  Plaintiff does 
not typically have personal knowledge of the alleged ERISA violation(s).

DOL ERISA actions, however, arise out of investigations by the DOL’s Employee Benefits Security 
Administration (“EBSA”).  EBSA gathers considerable factual information, such as plan-related 
documents, transactional documents, e-mails, and conducts numerous interviews or administrative 
depositions of investigation targets and witnesses, that are discoverable in litigation.  Care must be 
taken in this phase of administrative discovery as cases are won and lost here.

While certain of the DOL’s investigatory materials are privileged under a number of governmental 
privileges, such as investigatory files, deliberative process, and informant privileges, the underlying 
facts are discoverable.

Governmental privileges must be supported by a detailed declaration from senior agency staff 
explaining how the withheld material fits into the decision-making or investigative process.  Cal. 
Native Plant Soc’y v. United States EPA, 251 F.R.D. 408 (N.D. Cal. 2008). 28
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GOVERNMENTAL PRIVILEGES AND HOW TO PIERCE 
ASSERTIONS OF GOVERNMENTAL PRIVILEGE 

Scalia, Secretary of Labor v. Heritage, et al., 1:18-cv-155 (D. Haw.)

The DOL is obligated to produce facts relevant to the claims and defenses in a lawsuit. 
Governmental privilege does not protect “facts and evidence” from disclosure.  F.T.C. v. 
Warner Communications Inc., 742 F.2d 1156, 1161 (9th Cir. 1984).  Only factual material that 
“is so interwoven with the deliberative material that it is not severable” may be 
encompassed by the governmental privilege. U.S. v. Fernandez, 231 F.3d 1240, 1247 (9th 
Cir. 2000).

Even if properly asserted, qualified privileges can be overcome if a defendant’s need for the
materials and the interest in accurate fact-finding outweighs the government’s interest in
non-disclosure. F.T.C. v. Warner Communications Inc., 742 F.2d 1156, 1161 (9th Cir. 1984); N.
Pacifica, LLC v. City of Pacifica, 274 F. Supp. 2d 1118, 1122 (N.D. Cal. 2003).
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RECENT INTERPRETATION ON SCOPE OF DOL 
SUBPOENA POWER

 In Walsh v. Alight Solutions LLC, 44 F.4 716 (7th Cir. 2022), defendant-appellant Alight 
Solutions LLC, a company that provides administrative services for employers who 
sponsor healthcare and retirement plans, appealed the district court’s grant of the 
DOL’s petition to enforce a subpoena related to the DOL’s investigation of alleged 
cybersecurity breaches at Alight.  The Seventh Circuit ruled in favor of the DOL.

 The Seventh Circuit rejected the argument that the DOL subpoena power extended 
only to ERISA fiduciaries.

 Significantly, the court found that Alight’s estimate that complying with the subpoena 
“would require thousands of hours of work” did not demonstrate undue burden. 
The message for ERISA-plan sponsors is to ensure that insurance coverage is 
maintained for the costs of investigation.  Typically limited to less than $250K.
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JOINT DEFENSE PRIVILEGE AND/OR COMMON 
INTEREST PRIVILEGE

 In circumstances where it serves the interests of multiple defendants to 
collaborate or cooperate, the practice needs to consider the ability to do so 
within the joint defense privilege, sometimes called the common defense 
privilege.

 “A joint defense rule protects as confidential information exchanged between 
‘persons who share a common interest in litigation’ on the basis that they 
‘should be able to communicate with their respective attorneys and with each 
other to more effectively prosecute or defend their claims.’” In re Grand Jury 
Subpoenas, 89-3 and 89-4, John Doe 89-129, 902 F.2d 244, 249 (4th Cir. 1990) 
cited with approval in the ERISA contest in Sheet Metal Workers Intern. Ass'n v. 
Sweeney, 29 F. 3d 120, 124 (4th Cir. 1994).
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JOINT DEFENSE PRIVILEGE AND/OR COMMON 
INTEREST PRIVILEGE

 “Joint Defense” privilege:  permits one group of clients and counsel to communicate 
with another group of clients and their separate counsel.  Applies during live litigation, 
as to defendants in the same case and defendants in related, but separate, cases.

 “Common Interest” privilege:  also permits one group of clients and counsel to 
communicate confidentially with another group of clients and their separate 
counsel—but this time without the requirement of active litigation.

 “A joint defense rule protects as confidential information exchanged between 
‘persons who share a common interest in litigation’ on the basis that they ‘should be 
able to communicate with their respective attorneys and with each other to more 
effectively prosecute or defend their claims.’” In re Grand Jury Subpoenas, 89-3 and 
89-4, John Doe 89-129, 902 F.2d 244, 249 (4th Cir. 1990) cited with approval in the 
ERISA contest in Sheet Metal Workers Intern. Ass'n v. Sweeney, 29 F. 3d 120, 124 (4th Cir. 
1994).
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JOINT DEFENSE PRIVILEGE AND/OR COMMON 
INTEREST PRIVILEGE

 The joint defense privilege attaches to the "mutual sharing of strategies, mental impressions, 
and/or attorneys' thoughts and theories with co-parties.”  Millenium Health, LLC v. Gerlach, No. 15-
cv-7235 (WHP) (JLC), 2015 U.S. Dist. LEXIS 169563, *5 (S.D.N.Y. Dec. 18. 2015)(citing Transmirra
Prod. Corp. v. Monsanto Chem. Co., 26 F.R.D. 572, 578 (S.D.N.Y. 1960)).

 Not an independent source of privilege or confidentiality:  '[i]f a communication is not protected 
by the attorney-client privilege or the attorney work-product doctrine, the common interest 
doctrine does not apply.”’ Id.

 May apply as between two individuals within a joint defense effort, regardless of the presence of 
an attorney. Id.  Gucci Am., Inc. v. Gucci, No. 07-CV-6820 (RMB) (JCF), 2008 U.S. Dist. LEXIS 
101760, 2008 WL 5251989, at *1 (S.D.N.Y. Dec. 15, 2008) ("If information that is otherwise 
privileged is shared between parties that have a common legal interest, the privilege is not 
forfeited even though no attorney either creates or receives that communication. For example, if 
an attorney provides legal advice to a client . . . the client can repeat that advice to a co-defendant 
outside the presence of any attorney without causing the privilege to be waived.").
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JOINT DEFENSE PRIVILEGE AND/OR COMMON 
INTEREST PRIVILEGE

The Fiduciary Exception needs to be analyzed prior to any joint defense assertions.  
Like the law firm in Washington Star unable to assert attorney-client privilege 
because it represented a single client in both its settlor and fiduciary capacities, a 
joint defense between a party representing fiduciary interests and a party 
representing non-fiduciary interests will fail because there is no common interest in 
the litigation.
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LITIGATION, SETTLEMENT, AND MEDIATION 
PRIVILEGES

 Litigation privilege: An attorney at law is absolutely privileged to publish false and 
defamatory matter of another concerning communications preliminary to a proposed 
judicial proceeding, or in the institution of, or during the course and as a part of, a 
judicial proceeding in which he participates as counsel, if it has some relation to the 
proceeding. Restatement (Second) of Torts, § 586 at 247 (1997).

 Generally, only extends to defamatory communications involving litigants or other 
participants in a trial authorized by law.  53 C.J.S Libel & Slander §72 at 132 (1987). 

 The defamatory communications must be made during or prior to a judicial 
proceeding and have some connection or logical relation to that proceeding.  Id.

 Litigation privilege extends to out-of-court communications between opposing 
counsel, between attorneys and their clients, and between attorneys representing 
different plaintiffs in lawsuits against the same defendant.
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LITIGATION, SETTLEMENT, AND MEDIATION 
PRIVILEGES

 Settlement privilege: FRE 408 is intended to encourage the settlement of 
disputes by excluding from evidence conduct and statements made in 
compromise negotiations, rather than excluding only the offers of compromise 
themselves.

 Evidence of offering or accepting, or promising to, valuable consideration in 
compromising or attempting to compromise a claim, and

 Conduct or a statement made during compromise negotiations about a claim,

 Cannot be used to prove or disprove the validity or amount of a disputed claim or to 
impeach by a prior inconsistent statement or a contradiction.

 Exception:  A court may admit such evidence for another purpose, such as proving 
witness bias or prejudice, or negating a contention of undue delay.
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LITIGATION, SETTLEMENT, AND MEDIATION 
PRIVILEGES

 Prerequisites:  existence of both a “disputed claim” and “compromise negotiations”.

 No bright line as to when a claim is “disputed,” or at what point discussions become 
“compromise negotiations.” 

 Look to the intent of the parties.  Some courts focus on the objective characteristics of the 
discussions.  Charles Alan Wright and Kenneth W. Graham, 23 FED. PRAC. & PROC. EVID. §
5307.

 General rule is that a lawsuit is not necessary. 

 May be sufficient if the parties are contemplating the possibility of litigation when they are 
discussing the matter.

 Does not require the exclusion of any evidence otherwise discoverable merely because it is 
presented in the course of compromise negotiations.

 Even under exception, evidence must be relevant, FRE 402, and probative value must 
outweigh the danger of unfair prejudice, FRE 403.
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LITIGATION, SETTLEMENT, AND MEDIATION 
PRIVILEGES

 Mediation privilege:  The confidentiality of discussions during and related to a mediation 
proceeding (sometimes referred to as a rule of confidentiality in some jurisdictions).  Must 
involve a “neutral” person or persons who facilitates communication between parties to 
assist them in reaching a mutually acceptable agreement.

 Federal law recognizes a federal mediation privilege based on federal common law not 
statutory law. See, e.g., Sheldone v. Pa. Turnpike Comm’n, 104 F. Supp. 2d 511, 517 (W.D. Pa. 
2000); Folb v. Motion Picture Indus. Pension & Health Plans, 16 F. Supp. 2d 1164, 1179-80 (C.D. 
Cal. 1998) (noting that without a federal mediation privilege, information exchanged in 
confidential mediations would be discoverable under the Federal Rules of Civil Procedure, 
without regard to whether it ultimately would be admissible).

 That said, federal courts generally have their own local rules relating to the conduct of 
mediation and the confidentiality/non-disclosure of mediation discussions and conduct 
pursuant to 28 U.S.C. § 652(d).

 State laws generally recognize a mediation privilege under state statutory law.
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LIMITS OF SETTLEMENT AND MEDIATION 
PRIVILEGES

 As referenced above, the first step in any privilege analysis needs to be choice of law.

 In California, for example, California Evidence Code § 1119 provides that writings 
prepared pursuant to a mediation are inadmissible.

 California Evidence Code § 1117(b)(2) provides that the mediation privilege does not 
apply to “[a] settlement conference pursuant to Rule 3.1380 of the California Rules of 
Court”, that is, a mandatory settlement conference.

 Avoid uncertainty:  

 Use Confidentiality Agreements with respect to settlement discussions and any 
settlement (even though they are not applicable to third parties), label documents 
as “privileged pursuant to settlement discussions”, define materials to be 
confidential (such as expert reports).

 Stipulate in writing to the application of a mediation privilege and the 
nondisclosure of discussions and conduct during mediation.
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LIMITS OF QUALITY ASSURANCE AND PEER 
REVIEW PRIVILEGES

 There may be many professions where a peer review or quality assurance review is important, 
such as medicine, law, accounting and valuation.

 All 50 states and the District of Columbia have enacted peer review privilege statutes.

 The state law peer review privilege prevents patient-plaintiffs from obtaining the hospital records 
prepared in connection with quality review proceedings.  The privilege is rationalized by the need 
for confidentiality in promoting complete and candid peer review.

 Each state’s statute varies in scope and description.  All offer immunity to those who participate 
in peer review to protect the integrity and confidentiality of the peer review process to assure 
physicians that records and statements made during such process cannot be used as evidence 
against them in litigation.

 Federal law creates an exception from state protections for peer review records when such 
records are sought in civil rights cases, such as cases alleging discrimination based on sex, race, 
ethnicity, religion, or national origin, such as the Civil Rights Act of 1964, 42 U.S.C. §§ 2000e, et 
seq. and the Civil Rights Acts, 42 U.S.C. §§ 1981, et seq.  42 U.S.C. § 11111(a)(1).
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LIMITS OF QUALITY ASSURANCE AND PEER 
REVIEW PRIVILEGES

 California, like most states, has a comprehensive immunity statute applicable to medical related 
peer review and quality assurance.  Cal. Civ. Code § 43.7 and §43.7.  This is reinforced through 
California Evidence Code § 1157, which creates an exemption from discovery for proceedings 
and records of certain organized medical committees responsible for evaluating and improving 
the quality of care.

 Given that many hospitals routinely contract with outside physician groups to provide services at 
the hospitals – such as relying upon outside physician groups to supply certain doctors – the 
question then arises as to whether the peer review processes of these outside groups are or are 
not privileged.  See Reginelli v. Boggs, 181 A.3d 293 (PA. Superior Ct. 2018) (physician practice 
group that employed physicians and other licensed healthcare providers did not qualify for peer 
review privilege protection either for its own internal peer review activities or for peer review 
activities that it had been engaged to conduct on the Hospital’s behalf.)

 There are no statutory peer review privileges outside of the medical peer review privilege in 
California and most states.  Case law is developing in this area, for example in the area of tenure 
review proceedings and related discrimination claims.  See Gray v. Board of Higher Educ., City of 
New York, 692 F. 2d 901, 908 (2nd Circuit 1982).
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CONCLUDING REMARKS

 Cases can be won or lost on privilege issues raised and objected to in the discovery 
process.

 There is significant potential for making erroneous assumptions about the choice of 
law or the privilege that makes sense to a litigator.

 What law applies?

 Does a privilege exist?  What is the relevant statute?  What is the relevant case law? 

 Persistence is required.  Many litigators attempt to exhaust their opposition with 
privilege claims in hopes of attrition.

 From a defense perspective, care must be taken in disclosure of evidence during 
discovery as such disclosures may be definitive as it relates to the overall 
determination of liability in the ultimate case.
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