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Ivan M. Gold
 Has represented landlords and managers of neighborhood and

regional shopping centers, office buildings, warehouse and

industrial properties, data centers, restaurants, and hotels in

bankruptcies throughout the United States for over 30 years.

 Extensive experience in Chapter 7, Chapter 13, Chapter 11, and

Subchapter V cases.

 Represented landlord-creditors in G-Star, Regus, Escada, and

Phenomenon cases that are among the matters discussed

today.

 Personally involved in amendments to Sections 365 and 547 of

Bankruptcy Code contained in Consolidated Appropriations Act

of 2021 (Public Law 116-260).
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Adam R. Prescott
 Regularly represents debtors in Subchapter V cases in 

Maine, including retail, hospitality, and transportation 

businesses.

 Significant chapter 11 experience representing debtors and 

creditors outside of Maine, including Community Eco 

Power, et al. (Mass. Ch. 11 debtors), Gorham Paper and 

Tissue, LLC, et al. (Del. Ch. 11 debtors), and Official 

Committee of Unsecured Creditors in EYP Group Holdings, 

Inc. (Del. Ch. 11).

 Frequent author and speaker regarding Subchapter V, 

including ABI Journal and Law360.
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Jennifer D. Raviele 
 Has regularly represented clients in commercial

bankruptcy proceedings across the U.S. for the last 14

years. Extensive experience with chapter 11, subchapter

V, chapter 7, and chapter 15 cases.

 Focuses on the rights of creditors in bankruptcy and

protecting their interests.

 Frequently represents owners and managers of shopping

centers in connection with retail and restaurant

bankruptcies.

 Recent Publication: “Subchapter V Changed the

Bankruptcy Landscape: How Should a Creditor Protect

Itself?”
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Outline of Program

Subchapter V Background and Overview

Setting the Stage

Challenging Eligibility

Seeking Appointment of a Committee

Role of Subchapter V Trustee

Plan Challenges

Q&A and/or Bonus Topics
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Background

 Small Business Reorganization Act of 2019

 Goals

 Legislative History

▪ U.S. Senator Amy Klobuchar (D-MN), April 2019:

We need to make sure that businesses on Main Street have the same

opportunities as big businesses to utilize the protections offered by

our bankruptcy laws. This legislation will help streamline bankruptcy

procedures for small businesses, ensuring that when mom-and-pop

businesses fall on hard times, they have a chance to recover and be

successful.

 Recurring Theme:  Conflict with intent of statute.
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Basic Eligibility Requirements

Is it a 
business?

• Engaged in 
commercial or 
business 
activities

How much 
debt?

• Aggregate non-
contingent 
liquidated 
secured and 
unsecured 
debts of $7.5 
MM* or less

What type of 
debt?

• At least 50% of 
which arose 
from 
commercial or 
business 
activities

11

11 U.S.C. § 1182(1)(a) 

*Sunsets 06/21/2024



Statutory Eligibility Exclusions

12

11 U.S.C. § 1182(1)(b)

(i)  A member of 
a group of 
affiliated debtors 
with aggregate 
non-contingent 
liquidated 
secured and 
unsecured debts 
of more than 
$7.5 MM

(ii)  A 
corporation that 
is subject to the 
reporting 
requirements 
under section 13 
or 15(d) of the 
Securities 
Exchange Act of 
1934

(iii)  An affiliate of 
a corporation 
described in (ii)



Elements of Subchapter V

Parties

No committee; can be appointed for cause

Subchapter V Trustee appointed automatically

Timing

• 45 days – status report

• 60 days – status conference

• 90 days – plan

Plan

• Complete exclusivity

• No disclosure statement requirement

• Equity can maintain ownership
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Setting the Stage 

 Focus has been the benefit to small business debtors:

By enacting this law, Congress intended to streamline the reorganization

process for small business debtors because small businesses have often 

struggled to reorganize under chapter 11.

In re Ventura, 615 B.R. 1, 12 (Bankr. E.D.N.Y. 2020)

 But what is impact on individual creditors?  Does Subchapter V 

result in increased burden and costs to individual creditors?

 What is impact on bankruptcy courts? 
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One View From Debtor’s Counsel

If there is a possibility to be eligible for subchapter V, based on 

all of the cost-saving economic and administrative efficiencies 

attendant to SBRA, a debtor might arguably be acting contrary 

to its fiduciary duties to the estate to forgo that subchapter V 

election and proceed under the more expensive ordinary 

chapter 11.

From Debtor’s Opposition to Objection To Subchapter V 

Designation in In re Escada America LLC, USBC Central District of 

California Case No. 2:22-bk-10266
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General Rules for Challenging Eligibility

 Timing of Asserting Eligibility Challenge

 Burden of Proof

▪ Statute does not specify who has the burden of proof 
regarding eligibility to proceed under Subchapter V.

▪ However, majority view is that debtor bears burden of proof 
to establish eligibility.

 In re Sullivan, 626 B.R. 326, 330 (Bankr. D. Colo. 2021)

 In re Phenomenon Marketing & Entertainment, LLC (Bankr. 
C.D. Cal. 2002)

 In re Blue, 630 B.R. 179, 187 (Bankr. M.D.N.C. 2021)
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General Rules for Challenging Eligibility 
(cont’d)

 Evidence of Eligibility

▪ Schedules and Statements

▪ Proofs of Claim

▪ Matters subject to judicial notice

▪ Testimony at Section 341 meeting

▪ Declarations and affidavits

▪ Exhibits and live testimony
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Early Eligibility Decisions

 Objections based on “engaged in commercial or business 
activity” requirement:

▪ In re Ellingsworth Residential Community Association, Inc., 619 
B.R. 519 (Bankr. M.D. Fla. 2020) 

▪ In re Offer Space, LLC, No. 20-27480, 2021 WL 1582625 (Bankr. 
D. Utah Apr. 22, 2021)

▪ In re Ikalowych, No. BR 20-17547, 2021 WL 1433241 (Bankr. D. 
Colo. Apr. 15, 2021)

▪ In re Vertical Mac Constr., LLC, No. 21-bk-01520-LVV (M.D. Fla. 
July 23, 2021)

▪ In re Ventura, No. 8-18-77193-REG, 2020 WL 1867898 (Bankr. 
E.D.N.Y. April 10, 2020)
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Early Eligibility Decisions (cont’d)

 Objections based on amount and type of debt:

▪ Lease Rejection Damages - In re Parking Management, Inc., 620 
B.R. 544 (Bankr. D. Md. 2020)

▪ Affiliate Debts - In re 305 Petroleum, Inc., 622 B.R. 209 (Bankr. 
N.D. Miss. 2020)
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Would This Company Qualify As A 
Small Business Debtor?

20

Insider 
Debt of 

$10.8 MM 

Owned by 
Dutch 

Parent Co.

31 Stores 
Nationwide



YES!

 In re G-Star Raw Retail, Inc., USBC Central District of 
California Case No. 2:20-bk-16040

 Filed Subchapter V case on July 3, 2020.

 $10.8 MM of unsecured debt was to insiders 
(domestic parent and ultimate foreign parent).

 Confirmed plan of reorganization effective November 
9, 2020.
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Would This Company Qualify As A 
Small Business Debtor?

22

$200 MM+ 
Assets

$428 MM 
Secured Debt

Guarantor 
of 109 
leases

1,100 
Equipment 

Leases

Assets in 
over 1,000 
locations



YES!

 In re RGN-Group Holdings, LLC, USBC District of Delaware 
Case No. 20-11961

 Filed as Subchapter V case on August 17, 2020. With 16 
other affiliated debtors, voluntarily re-designated case to 
ordinary Chapter 11 on September 8, 2020.

 All non-contingent debt was to insider (parent co.).

 Ultimately, 106 affiliated debtors (out of over 1,000 Regus-
affiliated entities) filed Chapter 11. 

 Confirmed Chapter 11 plan effective September 21, 2021.
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Challenging Eligibility – Debt Limit

 Amount

▪ Currently $7.5 MM per Bankruptcy Threshold 
Adjustment and Technical Corrections Act.

 Which debts are excluded?

▪ Debts owed to affiliates and insiders.

 Recurring Theme

▪ Revisiting the legislative history.

▪ Conflict with intent of statute. 

11 U.S.C. § 1182(1)(a) 
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How Do Lease Rejection Claims 
Impact Eligibility?

 Are lease rejection claims contingent and/or unliquidated as of 

the petition date? 

▪ Section 1182(1) refers to noncontingent and liquidated debts “as of 

the date of the filing of the petition”.

 Because rejection of a lease or executory contract requires 

bankruptcy court approval, and rejection cannot occur until a 

case has been filed, at least one court has held that lease 

rejection claims are contingent as of the petition date and not 

considered in the Subchapter V debt limit determination. In re 

Parking Management, Inc. (Bankr. D. Md. 2020) 620 B.R. 544, 553.
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What About Bankruptcy Code 
Section 365(g)?

 The Parking Management court distinguished Section 
365(g), which makes the rejection of an unexpired lease a 
“breach of such contract or lease … immediately before the 
date of the filing of the petition.” 

 The court held that “[t]he question is not whether lease 
rejection claims are treated as prepetition debts once the 
leases are rejected – that point is not disputable – but 
whether the lease rejection claims were noncontingent 
debts as of the date of filing.” 620 B.R. at 555.
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If Rejection Claims Don’t Count, What 
About Pre-Petition Lease Obligations?

 Claims for prepetition arrears under a real property 
lease are non-contingent, because the debtor 
occupied the premises and did not pay, and such 
liability does not rest upon the occurrence of a future 
event.

 It is well-established that “[u]npaid rent is not 
contingent as to liability.”  Subway Equip. Leasing 
Corp. v. Sims (In re Sims), 994 F.2d 210, 220 (5th Cir. 
1987). As a result, pre-petition unpaid rent should 
count as noncontingent liquidated debt for purposes 
of Subchapter V eligibility.
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Will The Section 502(b)(6) “Cap” 
Impact Eligibility?

 If a lease is terminated under state law prior to the 
petition date, there is even authority that a debtor’s 
eligibility for bankruptcy is determined based on the 
full amount of the landlord’s damages under 
applicable state law, without regard to the 
prospective application of the Section 502(b)(6) “cap.”

 In re Gamble, 570 B.R. 272, 276 (Bankr. S.D. Tex. 
2017) (in assessing Chapter 13 eligibility under 
§ 109(e), bankruptcy court concluded that 
“[s]ection 502(b)(6) may not be invoked until an 
eligible debtor files a bankruptcy petition”).

 In re Gamble is effectively the “flip side” of the timing 
issues addressed in In re Parking Management.. 
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Subchapter V as a Venue for Addressing 
Tort Liability

 Long-standing debate about use of Chapter 11 to resolve mass tort 
claims

▪ Johns-Manville Corp.

▪ Purdue Pharma

▪ USA Gymnastics

▪ Boy Scouts of America

 Recent use of Subchapter V to address tort liability

▪ InfoW LLC, IWHealth LLC, and Prison Planet TV LLC

▪ Free Speech Systems LLC

 Structural Advantages of Subchapter V for Tort Defendants

 Is this a PR issue for Subchapter V or a bigger problem?
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Challenging Eligibility – The “Issuer” 
Saga

 Original language of 11 U.S.C. § 1182(1)(B) (in
pertinent part):

The term ‘debtor’… does not include…

(ii) any debtor that is a corporation subject to the reporting

requirements under section 13 or 15(d) of the Securities

Exchange Act of 1934 (15 U.S.C. 78m, 78o(d)); or

(iii) any debtor that is an affiliate of an issuer, as defined in

section 3 of the Securities Exchange Act of 1934 (15 U.S.C.

78c).
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Challenging Eligibility – The “Issuer” 
Saga (cont’d)

 Judicial Interpretation:

▪ The exclusion from Subchapter V eligibility of a debtor who is an affiliate

of any type of issuer—as opposed to the exclusion of only those debtors

who are affiliates of issuers that are also publicly-traded companies—is

not absurd. SBRA was enacted to ensure that when mom-and-pop

businesses fall on hard times, they have a chance to recover and be

successful…. To the extent that Congress did intend entities such as the

Debtor to benefit from Subchapter V, it is the role of Congress, not this

Court, to amend the statute accordingly.

In re Phenomenon Marketing & Entertainment, LLC, No. 2:22-bk-10132-ER, 

2022 WL 1262001 (Bankr. C.D. Cal. Apr. 28, 2022) (internal citations and 

quotations omitted)
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Challenging Eligibility – The “Issuer” 
Saga (cont’d)

 Congressional Intervention:

Sec. 2. Bankruptcy Amendments.

(a) Definition of Small Business Debtor. Section 101(51D)(B) of title

11, United States Code, is amended—

…

(2) in clause (iii), by striking ``an issuer'' and all that follows

and inserting ``a corporation described in clause (ii).''.

Bankruptcy Threshold Adjustment and Technical Corrections 

Act, Pub. L. No. 117-151, June 21, 2022
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Challenging Eligibility – The “Issuer” 
Saga (cont’d)

 Judicial Reconsideration:

▪ The Court will be required to determine the law that applies in connection

with confirmation of the Debtor’s Chapter 11 Plan regardless of what

decision it makes on the Debtor’s Subchapter V eligibility. Therefore, by

retroactively modifying the definition of debtors eligible for Subchapter V,

Congress is not commanding the courts to reopen final judgments in

violation of the Constitution’s separation-of-powers principles. Congress is

instead modifying the law that applies in connection with the Debtor’s

ongoing attempts to restructure its indebtedness through a Chapter 11

Plan.

In re Phenomenon Marketing & Entertainment, LLC, No. 2:22-bk-10132-ER,

2022 WL 3042141 (Bankr. C.D. Cal. Aug. 1, 2022)
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Seeking Appointment of a Creditors’ 
Committee

 Sections 1181(b), 1102(a)(1) – No creditors’ committee unless ordered 

for cause

 Lear Capital (Del. Case No. 22-10165) - Settlement includes formation of 

committee to represent customers

 Creditors’ Committee vs. Expanding Power of Subchapter V Trustee

 With higher debt ceiling, will creditors’ committees become more 

common?

▪ In re Wildwood Villages, LLC, 2021 WL 1784408 (Bankr. M.D. Fla. May 

4, 2021): “The Court can envision possible scenarios where a 

creditors’ committee or a class claim may be an efficient and 

appropriate vehicle in a Subchapter V case, particularly while the 

debt limits are set at a higher level.”
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Role of Subchapter V Trustee

 While the Subchapter V trustee serves an important 
function in Subchapter V cases, his or her role is 
limited. 11 U.S.C. § 1183(b) (describing the Trustee’s 
“duties”).

 Facilitator or active participant?

 Active or passive role?

 Critically, a Subchapter V trustee is not authorized to 
investigate or litigate against a debtor. See 11 U.S.C. 
§§ 1183(b), 704(a), 1106(a) (collectively providing that a 
Subchapter V trustee cannot investigate a debtor absent 
further court order and providing no authority for a 
Subchapter V to engage in litigation with a debtor at all).
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Trustee’s Power Can Be Expanded 
By Motion

 11 U.S.C. § 1183(b)(2) provides that, “on request of a 
party in interest,” the Subchapter V Trustee’s powers 
can be expanded on a showing of “cause.”

 See In re Corinthian Communications, Inc., USBC 
Southern District of New York Case No. 22-10425 
(August 3, 2022) (expanding Subchapter V Trustee’s 
duties to include an investigation of “the acts, 
conduct, assets, liabilities, and financial condition of 
the debtor, the operation of the debtor’s business 
and the desirability of the continuation of such 
business ….” under 11 U.S.C. § 1106(a)(3)).
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Plan Challenges

Rule

• The debtor shall file a plan not later than 90 days after 
the order for relief under this chapter.  

Exception

• The court may extend the period if the need for the 
extension is attributable to circumstances for which the 
debtor should not justly be held accountable.

11 U.S.C. § 1189(b) 

• Opposing Extension of Time to File Plan
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Plan Challenges (cont’d)

• Opposing Extension of Time to File Plan

[I]t does not appear practical, fair, or wise to require the 

Debtor to file a plan when the central issue of the lease 

remains unresolved. 

In re HBL SNF, LLC, 2022 Bankr. LEXIS 263, at *9 (Bankr. S.D.N.Y. 
Feb. 1, 2022) 

The standard is not an easy one to meet, and the Debtor 

has fallen short.

In re Online King LLC, 629 B.R. 340, 350–51 (Bankr. E.D.N.Y. 2021) 
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Plan Challenges (cont’d)

What is the deadline for a 
Subchapter V debtor to 

confirm its plan?

39



Plan Challenges (cont’d)

 Challenging projected disposable income

▪ What is disposable income? 

[T]he income that is received by the debtor and that is not 

reasonably necessary to be expended… 

(2) for the payment of expenditures necessary for the 

continuation, preservation, or operation of the business 

of the debtor.

40
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Plan Challenges (cont’d)

 Challenging projected disposable income

▪ Equity can maintain its ownership if:

[T]he plan does not discriminate unfairly, and is fair
and equitable, with respect to each class of claims 
or interests that is impaired under, and has not 
accepted, the plan.

41

11 U.S.C. § 1191(b) 



Section 1129 Standards Still Apply

 Examine treatment of insiders (whose debt is 
excluded from eligibility analysis).

 “Best interests” test under 11 U.S.C. § 1129(a)(7) still 
applies.

 How adequate is the liquidation analysis, required by 
11 U.S.C. §1190(1)(B)?

 Does proposed plan address preference claims?

 What are “appropriate remedies” for failure to make 
plan payments, required by 11 U.S.C. § 1191(c)(3)(B).
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Why Are Confirmation Standards 
Important?

 In re National Small Business Alliance, Inc., 2022 WL 
2347699 (Bankr. D. D.C. June 29, 2022)

▪ Court denied confirmation of Fifth Amended Plan 
because debtor failed to meet confirmation 
requirements under 11 U.S.C. §§ 1129(a) and 1191.

▪ Not in best interest of creditors to convert case to 
Chapter 7 based on inability to propose confirmable. 

▪ Bankruptcy court used 11 U.S.C. § 105(a) to revoke 
debtor’s “small business” and Subchapter V 
designations.
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Valuation and Section 1111(b) Elections 
in Subchapter V

 Valuation in Subchapter V 

▪ Without absolute priority rule, stark contrast between 
treatment of secured and unsecured claims.

▪ Valuation to establish secured claim can be critical issue 
at confirmation.

 Timing of 1111(b) Election is Open Issue (but see local 
rules)
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Valuation and Section 1111(b) Elections 
in Subchapter V (cont’d)

 Is 1111(b) applied differently in Subchapter V?

▪ In re Body Transit, Inc., 619 B.R. 816 (Bankr. E.D. Pa. 2020) 
(court took the overarching policy behind subchapter V into 
account when concluding that the secured creditor’s interest 
in property was of “inconsequential value”).

▪ In re VP Williams Trans, LLC, 2020 WL 5806507 (disagreeing 
with Body Transit’s consideration of subchapter V policy in 
application of “inconsequential value” determination for 
1111(b)).

▪ In re Caribbean Motel Corp., 2022 WL 50401 (Bankr. D.P.R. Jan. 
5, 2022) (adopting reasoning of VP Williams Trans., LLC and 
finding that Congress did not change section 1111(b) 
standards in Subchapter V)
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Valuation and Section 1111(b) Elections 
in Subchapter V (cont’d)

 Resurgence of 1111(b) elections in Subchapter V?

▪ Leverage for creditors in confirmation fights

▪ Cramdown voting lessens value of unsecured claim for 
blocking confirmation

▪ Increases importance of valuation
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