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Part I:

Using Jury Instructions To Guide Trial 
Preparation 



I. Trial Preparation

• When Does Trial Preparation Begin?

• Two Weeks Before The Joint Pretrial Report?

• One Month?

• Six Months?

• When the Complaint is Filed.



I. Trial Preparation – Complaint & Discovery

• Review Claims and Issues In Complaint

• Assert all proper claims/affirmative defenses –
otherwise you cannot ask for jury instructions on
unasserted claims/defenses.

• Disclosure Statements

• Make clear any additional claims/defenses are
not required to be affirmatively pled in your
Complaint/Answer (but also not a bad idea to
include).

• Ask for leave to amend pleadings to conform to
evidence obtained during discovery.



I. Trial Preparation – Discovery (Cont.)

• Model discovery based on claims/defenses
to be proven and elements necessary.

• Consider drafting a memo after
complaint/answer to the file on what are the
essential things needed and review as discovery
occurs to ensure compliance.

• Research issues for non-model jury instructions.



I. Trial Preparation – Dispositive Motions

• If you filed dispositive motions prior to trial, and they did
not resolve the case, carefully review the Court’s rulings for
potential sources of jury instructions.

• See Fed.R.Civ.P. 56(g) - If the court does not grant all the
relief requested by the motion, it may enter an order stating
any material fact — including an item of damages or other
relief — that is not genuinely in dispute and treating the fact
as established in the case.

• Check to see if your jurisdiction has a similar rule.



I. Trial Preparation – Motions in Limine

• What Jury Instructions You Seek Guide Motion in Limine
(“MiL”) Practice.
• MiL(s) – typically limited both in number and page length.

• Also consider a bench memo in conjunction with a MiL
if its on a particularly dense issue.

• The grant or denial of a MiL might significantly
change jury instructions.
• (i.e., limit category of damages, establish an element of a

claim/defense, etc.).



I. Trial Preparation – Jury Instructions

Make sure court requires parties to confer on 
jury instructions.

• Not as common as you might think!

• Consider filing a request with the Court if it
is not ordered.



I. Trial Preparation – Joint Pretrial Statement

• Jury instructions also inform what needs to 
go in your joint pretrial statement.

• Most courts require some form of a joint 
pretrial statement. 

• Make sure when inserting evidence to be used 
at trial as well as issues to be tried, the joint 
pretrial statement reflects the jury instructions.



I. Trial Preparation – Tactical Considerations

• Be Proactive With Crafting Jury Instructions!

• Offer to take the laboring ore and craft the 
initial set of instructions.

• Control the format, organization, and content.

• Opposing counsel might not object as much if they 
are just responding.



Part II:

Model Jury Instructions



II – Model Jury Instructions

• Number one issue appellate issue following
most jury trials?

• Almost always some assertion of improper jury
instructions.



II – Model Instructions – When To Use

• Why use model jury instructions?

• Saves time

• Usually vetted and carries a presumption of 
correctness. 

• Safety Net?



II – Model Jury Instructions – Who Makes Them?

• Almost every jurisdiction has model jury
instructions.

• Who crafts them?

• Typically a panel of practicing attorneys who
volunteer their time and have at least some
form of loose affiliation with state supreme
court.

• Make sure you know your jurisdiction!**



II – Model Jury Instructions – Who Makes Them?

• Selecting model instructions.

• Make sure you choose the right instruction for
claims/defenses at issue.

• Fill in bracketed language (don’t leave it in)

• Don’t be afraid of slightly modifying
instruction to eliminate unnecessary
provisions or adding provisions to fit the
case where appropriate.



II – Model Jury Instructions – Necessary?

• Do you have to use them? No!

• Why not?

• What if you want to craft an instruction covered
by a model jury instruction but you feel its not
as favorable as it should be?

• Be ready to explain why your non-model
instruction better than the model, with case
authority, to the judge.



II – Model Jury Instructions – Change in the Law

• One area where you may want to divert 
from model instructions – a significant 
change in the law.

• Because model instructions typically take time 
to revise, obtain community feedback, potential 
court approval, and publication.

• The lag time creates possibility for model 
instructions to not accurately reflect the current 
state of your jurisdiction’s law.



II – Model Jury Instructions – Change in the Law 
(Example)

• Recently, Arizona’s Supreme Court issued a decision 
drastically changing our punitive damages standard.

• See Swift Transp. Co. of Arizona L.L.C. v. Carman in & for 
Cnty. of Yavapai, 2022 WL 3591972 (Ariz. Aug. 23, 
2022).

• Arizona’s model jury instruction on punitive damages was 
expressly discussed in briefing and during oral argument.

• Court’s opinion specifically changed the law currently 
proposed in the model instruction.



II – Model Jury Instructions – Swift vs. AZ Model

Model Instruction Swift Opinion

To recover punitive damages, [name of plaintiff] has 
the burden of proving by clear and convincing 
evidence, either direct or circumstantial, that [name 
of defendant] engaged in the misconduct with one or 
more of the following states of mind: 
1. [Name of defendant] intended to cause injury; or
2. [Name of defendant] was motivated by spite or ill

will; or
3. a. [Name of defendant] acted to serve his own

interests, having reason to know and consciously
disregarding a substantial risk that his conduct
might significantly injure the rights of others; or
b. [Name of defendant] consciously pursued a
course of conduct knowing that it created a
substantial risk of significant harm to others

Takeaway - omits any requirement to 
prove “aggravating and outrageous 
conduct.”

“the only means by which a plaintiff is likely to 
meet the punitive damage standard in a 
negligence action is by demonstrating that the 
outrageousness of the defendant's conduct is 
such that the defendant had an “evil mind” 
when engaging in such conduct.”

” A “substantial risk of harm” is the product of 
outrageous conduct, which society typically 
deters by imposing criminal liability.”

“Absent proof of the intent to cause harm or 
that the defendant acted out of spite or ill will, 
outrageous conduct will always be required to 
sustain a claim for punitive damages in 
negligence cases.”



Model Jury Instructions – Alternatives

• Even if you find a model jury instruction
improper (or modification improper), be
prepared to give an alternative to the one
proposed.

• Don’t just object and rely on the objection.

• Maintain objection but state something to the
effect of, “without waiving the foregoing
objection, [Plaintiff/Defendant] offers the
following alternative instruction…”



Jury Interrogatories?

• Don’t forget about asking for jury
interrogatories.

• Can be a lifesaver on clarifying jury’s verdict
either during post-trial motions or a pending
Rule 50 motion.
• If a jury answers an interrogatory in a negligence

case that there was no outrageous conduct but
awards punitive damages – might be grounds for
reversal (at least in AZ now).

• Same for an appeal.
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Crafting Special Instructions

Clear and concise

Use active voice

Simplify statutory and case law

Accurately state the law

Support the instruction with 
evidence

Short sentences

No argument

 Identify parties by name

Eliminate legal jargon

Organize logically
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Mind the Rules

Pennsylvania Rule 227: 

 (b) Objections to the Jury Charge:
 (1) Before the charge is given to the jury, the parties shall be given the 

opportunity to make specific objections to the proposed instructions or 
any requests for instructions that were denied. 

 (2) After the charge is given to the jury, the parties may object to any 
matter charged that could not have been raised prior to charging the 
jury, including matters that were not ruled upon pursuant to Rule 226. 

 (3) All objections and argument with respect to the jury charge shall be 
made outside the presence of the jury.
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Mind the Rules

Arizona Rule 51: 

 (c) Objections.
 (1)How to Make. A party who objects to an instruction or the failure to 

give an instruction must do so on the record, stating distinctly the 
matter objected to and the grounds for the objection.

 (2)When to Make. An objection is timely if:(A) a party objects at the 
opportunity provided under Rule 51(b)(3)(C); or (B) a party was not 
informed of an instruction or action on a request before having an 
opportunity to object under Rule 51(b)(3)(C), and the party objects 
promptly after learning that the instruction or request will be, or has 
been, given or refused
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Common Objections

 Instruction comments on the 
weight of the evidence

 Instruction fails to distinctly apply 
the law to the facts

 Instruction authorizes relief on 
facts not in evidence 
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More Objections

Not a standard instruction

Not an accurate statement of the law

No evidence to support the instruction

No claim or defense pled to support the instruction

Argumentative

Not necessary

Not clear in content or in proper context
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Not a Standard Instruction
California

 Ca. R. Ct. 2.1050, the CACI instructions are designated as 
“the official instructions for use in the state of California.” 

The rule further states that use of the new instructions is 
“strongly encouraged” and they are recommended for use 
unless a judge “finds that a different instruction would more 
accurately state the law and be understood by jurors.” 
Rule 2.105(a)(e)
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Not a Standard Instruction
Illinois

Pattern jury instructions are presumed to be accurate 
statements of the law.

Trial court instructs jury with approved pattern instructions if 
it determines it applies to case. Luye v. Schopper, 348 Ill. 
App. 3d 767, 773 (2004).
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Not a Standard Instruction
Missouri

To require a trial court give a non-standard instruction, a 
party has to prove that the approved instruction submitted 
misstates the law. Topper v. Midwest Div., Inc., 306 S.W. 3d 
117 (Mo. Ct. App. W.D. 2010).
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Not a Standard Instruction
Florida

 FRCP 1.470(b) requires judges to use standard jury instructions 
unless there is a documented legal basis to deviate.

Aubin v. Union Carbide Corp., 1777 So. 3d 489, 516-17 (Fla. 
2015) (“Generally, the applicable standard jury instructions are 
presumed correct and should be given unless such instructions 
are erroneous or inadequate.”)
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Key Considerations for Trial Courts

 “A trial court abuses its discretion in instructing a jury when it 
fails to give a proposed instruction that is: 
 (1) an accurate statement of the law, 

 (2) supported by the facts of the case, and 

 (3) necessary for the jury to properly resolve the issues.” 

 “A trial court abuses its discretion when it gives an instruction 
that is ‘reasonably calculated to confuse or mislead’ the jury.” 
Goldschmidt v. Holman, 571 So. 2d 422, 425 (Fla. 1990).
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More Key Considerations for Trial Courts

 “An instruction which tends to confuse rather than enlighten the 
jury is cause for reversal if it may have misled the jury and 
caused them to arrive at a conclusion that otherwise they would 
not have reached.” Allstate Ins. Co. v. Vanater, 297 So. 2d 293, 
295 (Fla. 1974).

 “The proper analysis in determining whether an erroneous 
instruction requires reversal is ‘whether the jury might reasonably 
have been misled.’” (Chevron U.S.A., Inc. v. Forbes, 783 So. 2d 
1215, 1220 (Fla. 4th DCA 2001) (quoting Fla. Power & Light Co. 
v. McCollum,140 So. 2d 569 (Fla. 1962)).
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Not an Accurate Statement of Law

Plaintiffs’ requested instruction:

The issues on Plaintiffs’ claim, for you to decide are:

Whether Defendant, negligently failed to maintain the
premises in a reasonably safe condition, or negligently
failed to correct a dangerous condition about which
Defendant should have known, by the use of reasonable
care, or negligently failed to warn Plaintiff of the dangerous
condition about which Defendant had or should have had,
knowledge greater than that of Plaintiff; and if so, whether
such negligence was a legal cause of loss, injury, or
damage to Plaintiff.
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Not an Accurate Statement of Law

Defendant’s proposed modification:

 “whether the defendant negligently failed to correct a dangerous 
condition about [which] the defendant knew or should have 
known by the use of reasonable care, or failed to warn the … 
claimant of a dangerous condition about which (defendant) 
ha[d] or should have had greater knowledge tha[n] that of the 
plaintiff…”

North Lauderdale Supermarket, Inc. v. Puentes, 332 So. 3d 526 
(Fla. 4th DCA 2021).
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Argumentative 

 “Owners of a store owe a duty of maintaining the premises in a 
reasonably safe condition, but are not required to maintain them 
in such a condition that accidents could not happen.” 

Sierra v. Winn Dixie Stores, Inc., 646 So. 2d 264 (Fla. 3d DCA 
1994).
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Preserving Jury Instruction Issues for Appeal

 File written instructions with binding 
case law or statutory authority.

 Insist on charge conference.

Object to form of instruction.

Do not blindly accept instructions.

Object before and after instructions 
are given to jury.

Move for mistrial if instructions are 
improperly given.
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