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Notice

ANY TAX ADVICE IN THIS COMMUNICATION IS NOT INTENDED OR WRITTEN BY 

THE SPEAKERS’ FIRMS TO BE USED, AND CANNOT BE USED, BY A CLIENT OR ANY 

OTHER PERSON OR ENTITY FOR THE PURPOSE OF (i) AVOIDING PENALTIES THAT 

MAY BE IMPOSED ON ANY TAXPAYER OR (ii) PROMOTING, MARKETING OR 

RECOMMENDING TO ANOTHER PARTY ANY MATTERS ADDRESSED HEREIN. 

You (and your employees, representatives, or agents) may disclose to any and all persons, 

without limitation, the tax treatment or tax structure, or both, of any transaction 

described in the associated materials we provide to you, including, but not limited to, 

any tax opinions, memoranda, or other tax analyses contained in those materials.

The information contained herein is of a general nature and based on authorities that are 

subject to change.  Applicability of the information to specific situations should be 

determined through consultation with your tax adviser.
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GILTI and FDII:

Introduction
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GILTI and FDII Regulatory Update

• Global Intangible Low Taxed Income (GILTI)

➢ Proposed GILTI regulations (REG-104390-18) published October 10, 2018.

➢ Final GILTI regulations published (TD 9866) June 21, 2019.

➢ Final GILTI high-tax exclusion regulations (TD 9902) published July 23, 2020.

➢ Latest version of Form 8992 was released December 2020.

➢ Latest Instructions for Form 8992 were released January 2021. 

• Foreign Derived Intangible Income (FDII)

➢ Proposed FDII regulations (REG-104464-18) published March 6, 2019.

➢ Final FDII regulations (TD 9901) published July 15, 2020.

➢ Latest version of Form 8993 was released December 2020.

➢ Latest Instructions for Form 8993 were released December 2020. 

Draft – For Discussion Purposes Only
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2017 2018 2019

Finalized in 2019 Finalized in 2020 Not yet finalized

Enactment 

of 2017 

TCJA

§ 965

§ 199A

GILTI

§ 956

FTC

BEAT

§ 163(j)

§ 267A

PTEP

§ 864(c)(8)

§ 245A 

§ 1446(f) 

§ 897(l) 

PFIC 

Cloud 

§ 954(d)(3) 
§ 863(b) 

§ 385 

§ 987 

GILTI 

HTE 

§ 958(b)(4)

IBOR

Year regulation was proposed in

Timeline of TCJA Guidance

FDII 
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• Introduced in 2017 as part of TCJA and applies for taxable years of foreign corporations that 
begin after December 31, 2017.

• Section 951A effectively accelerates or imposes U.S. tax on a U.S. shareholder's aggregate 
net CFC taxable income that is treated as GILTI.

• CFC taxable income determined using U.S. corporate federal income tax principles.

• Policy:

➢ Deter U.S.-based multinational businesses from directing profits offshore to lower-tax 

jurisdictions

➢ Promote U.S. investment

➢ Reduce tax incentive to hold intangible assets in foreign low-tax jurisdictions

• GILTI essentially ends deferral of CFC earnings for individual U.S. shareholders and reverses 
the benefit of the foreign dividends received deduction for corporate U.S. shareholders, but for 
the GILTI high-tax exception.

Global Intangible Low Taxed Income (GILTI)
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• GILTI refers to “intangible income” but effectively applies to much more than that.

➢ GILTI often applies to income that is neither “intangible” nor “low-taxed”

• By defining all income in excess of 10% of tangible depreciable assets as intangible income, 
GILTI overshoots its mark

➢ Service income – e.g., high-cost professional services with rented facilities

➢ Carrying charges – e.g., distributor that is required to carry large amounts of inventory

➢ Income from another country’s natural resources

• GILTI does not expressly exempt income that is not subject to high taxes

➢ GILTI high-tax exception regs provide some relief, but not at the targeted 13.125%

• Use of foreign tax credit mechanism pulls in income regardless of local rate

➢ Since domestic losses or expense allocation and apportionment reduce or remove the 

ability to claim FTCs, income that is high-taxed can be subject to GILTI (also local timing 

differences can skew calc since it is on a year-by-year and no pooling).

GILTI Overview
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• Section 250 provides for a reduced 13.125% tax rate on certain income earned by domestic 
corporations:

➢ Sales of goods or intangibles to foreign customers for foreign use;

➢ Licenses of intangibles to foreign customers for foreign use;

➢ Services provided to foreign customers or in connection with foreign property.

• This provision applies for taxable years that begin after December 31, 2017.

• For tax years beginning after December 31, 2025, changes to the deduction under Section 250 
yield an ETR on FDII of 16.406%. 

• This provision may be repealed or curtailed under Biden Administration tax proposals.

Foreign-Derived Intangible Income (FDII)
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• The FDII deduction provides significant tax savings and planning opportunities for U.S. 
corporate taxpayers that provide goods or services to foreign markets.

• Taxpayers with relatively high amounts of tangible investment as compared to taxable income 
receive less benefit.

• The § 250 deduction is limited by a taxpayer’s taxable income. This prevents taxpayers with 
little or no taxable income in a taxable year from claiming the full benefit of the § 250 
deduction.

• The qualitative and quantitative aspects of calculating the FDII deduction are complicated and 
include relatively rigorous documentation requirements. 

• For the time being, the FDII deduction provides significant tax incentives for U.S. corporations 
with operations and intangible assets in the U.S, as qualifying income is taxed at a reduced 
rate of 13.125%.

FDII Overview
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• President Joe Biden released his American Jobs Plan on March 31, 2021. On April 7, the 
U.S. Department of Treasury provided more detail on the tax portions of the AJP in its report.

• Based on Treasury’s report, the AJP proposes to address perceived abuses by multinationals 
as follows:

• Raise the corporate tax rate.  This proposal would increase the income tax rate for C 
corporations from 21% to 28%. The proposal would be effective for taxable years beginning 
after Dec. 31, 2021. For taxable years beginning after Jan. 1, 2021, and before Jan. 1, 2022, 
the tax rate would be equal to 21% plus 7% times the portion of the taxable year that occurs 
in 2022

• Impose a corporate minimum tax on book income. This proposal would impose a 15% 
minimum tax on worldwide book income for corporations with such income in excess of $2 
billion. It would be effective for taxable years beginning after Dec. 31, 2021.

Administration’s Fiscal Year 2022 Revenue Proposals
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• Change the current international tax regime. The Green Book includes several proposals to 
change to the existing international tax regime, including provisions enacted by the Tax Cuts 
and Jobs Act of 2017 (TCJA).

• GILTI:

➢ Apply GILTI to all CFC income (no 10% net deemed tangible income return exclusion).

➢ Increase the GILTI ETR to 21%; proposed increased corporate tax rate is 28%.

➢ Determine GILTI on a country-by-country basis rather than globally.

➢ Cease allocating U.S.-based R&D and management expenses to GILTI inclusion.

• FDII:

➢ Repeal FDII.

• SHIELD

➢ Introduce stopping harmful inversions and ending low-tax developments (SHIELD) rule 

that would replace the base erosion anti-abuse tax (BEAT)

Administration’s Fiscal Year 2022 Revenue Proposals



© 2021 Crowe LLP 1515

• These proposals are a reversal of the previous administration’s policies and are intended to 
move the U.S. to align more closely with the Organisation for Economic Co-operation and 
Development (OECD).

• The OECD missed its original deadline for agreement on global tax rules. However, the 
changes currently proposed and the United States’ support for global adoption of a minimum 
tax rate might smooth the OECD’s path toward reaching agreement by the revised summer 
deadline.

• In general, multinationals headquartered both in the U.S. and abroad should expect a bigger 
tax bite in the 2022 tax year.

• In order to understand how the proposals will affect them specifically, businesses should begin 
their modeling now and remain nimble to adjust to changes that are certain to occur.

• Stay tuned for updates as Congress and the administration coalesce around international tax 
policy.

Administration’s Fiscal Year 2022 Revenue Proposals

Looking Ahead
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Outline and Agenda 

I. GILTI and FDII: Introduction

II. Form 8992 

A. Filing requirements

B. Recent changes

C. Preparing the form

III. Form 8993

A. Filing requirements

B. Recent changes

C. Preparing the form

http://www.aronsonllc.com/
http://www.aronsonllc.com/blogs


U.S. Federal Form 8992 U.S. Shareholder Calculation 

of Global Intangible Low-Taxed Income (GILTI)  
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GILTI Basics for Form 8992 – Part I

▪ Who must file the U.S. federal Form 8992? 

▪ An I.R.C. § 958(a) shareholder of a controlled foreign corporation (CFC) must file the 

Form 8992 with the U.S. federal income tax return 

▪ What is a controlled foreign corporation(CFC)? 

➢ General CFC definition:  a foreign corporation that is owned more than 50% by U.S. 

shareholders that each own at least 10% of the vote or value of the foreign corporation

➢ Exception to the general rule:  foreign captive insurance company that is owned 25% 

or more by U.S. shareholders that own any percentage of the foreign corporation

▪ Who is a U.S. shareholder of a CFC? 

➢ A U.S. shareholder that owns directly, indirectly, or constructively at least 10% of the 

vote or value of the foreign corporation 

▪ Who is an I.R.C. § 958(a) U.S. shareholder of a CFC? 

➢ A U.S. shareholder that owns stock of the foreign corporation directly or indirectly 

through another foreign entity

➢ A U.S. partner in a U.S. partnership or a U.S. shareholder in an S corporation 

(aggregate theory) that owns the foreign corporation

http://www.aronsonllc.com/
http://www.aronsonllc.com/blogs
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GILTI Basics for Form 8992 – Part II

▪ What is global intangible low-taxed income (GILTI)?  CFC income that is: 

➢ Not Subpart F income

➢ Not effectively connected income (ECI) from a U.S. trade or business

➢ Not related party dividends

➢ Not foreign oil and gas extraction income  

▪ Who is required to report GILTI on a U.S. federal income tax return?  

➢ I.R.C. § 958(a) shareholders that own at least 10% directly, indirectly, or constructively 

of the CFC  

▪ What does it mean for a U.S. shareholder to have a GILTI inclusion?

➢ The U.S. shareholder reports their share of GILTI from the CFC as taxable income on 

their U.S. federal income tax return 

▪ Can GILTI tested losses offset GILTI tested income from different CFCs? 

➢ Yes, the U.S. shareholder is allowed to utilize GILTI tested loss to offset GILTI tested 

income in the current tax year

➢ Excess GILTI tested losses do not carryforward   

http://www.aronsonllc.com/
http://www.aronsonllc.com/blogs
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GILTI Basics for Form 8992 – Part III

▪ Can a U.S. shareholder claim a foreign tax credit to offset U.S. federal tax on GILTI?  

➢ A U.S. C corporation shareholder of a CFC can claim a foreign tax credit under I.R.C. § 960 to offset U.S. federal tax on 

GILTI

➢ A U.S. individual shareholder of a CFC can claim a foreign tax credit to offset U.S. federal tax on GILTI 

with an I.R.C. § 962 election on the U.S. federal Form 1040 individual income tax return

▪ Is there a GILTI foreign tax credit limitation? 

➢ Yes, the GILTI foreign tax credit is limited to 80% of the GILTI tested foreign income taxes

➢ No carryback or carryforward of excess GILTI foreign taxes not utilized for credit in the current year

➢ Creditable GILTI foreign taxes are adjusted based on an inclusion ratio if the U.S. shareholder has a share of GILTI 

tested loss that offsets GILTI tested income from different CFCs 

▪ What is the I.R.C. § 78 gross up?

➢ A U.S. shareholder (U.S. C corporation or U.S. individual with I.R.C. § 962 election) of a CFC must increase their share 

of the taxable GILTI inclusion by 100% of their share of the GILTI tested foreign taxes attributable to the GILTI tested 

income  

▪ What is the U.S. federal income tax rate on a GILTI inclusion? 

➢ Current U.S. federal corporate income tax rate is 21% applicable to U.S. C corporations and U.S. individual shareholders 

with I.R.C. § 962 election 

➢ Current highest U.S. federal individual income tax rate is 37% for U.S. individual shareholders that do not make the 

I.R.C. § 962 election   

▪ What is the required tax year of a CFC that has GILTI for purposes of the U.S. shareholder’s U.S. tax reporting requirements?

➢ Per I.R.C. § 898, a  CFC with GILTI or Subpart F income is required to follow the tax year end of its majority U.S. 

shareholder or of the U.S. shareholders that own a controlling majority of the CFC

http://www.aronsonllc.com/
http://www.aronsonllc.com/blogs
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GILTI Basics for Form 8992 – Part IV

▪ What is the deemed tangible income return (DTIR)? 

➢ The DTIR is 10% of qualified business asset investment (QBAI)

▪ What is the net DTIR?

➢ The net DTIR is 10% of QBAI less specified interest expense (tested interest expense less tested interest 

income) 

➢ The net DTIR is subtracted from the net GILTI tested income (GILTI tested income offset by GILTI tested loss)  

▪ What is qualified business asset investment (QBAI)?  

➢ QBAI is the tax basis of the CFC’s tangible assets 

➢ Technically, QBAI must be determined by taking into account ADS depreciation for the CFC’s tangible assets 

➢ 10% of QBAI is DTIR in the net DTIR calculation which is allowed as a reduction when determining a taxable 

GILTI inclusion

➢ No 10% of QBAI reduction for CFCs with tested losses in the current tax year 

▪ What is specified interest expense?  See Form 5471 Schedule I-1 lines 9 and 10. 

➢ Specified interest expense is the excess of tested interest expense over tested interest income 

➢ Tested interest expense is the CFC’s interest expense that decreases GILTI tested income or increases tested 

loss 

➢ Tested interest income is the CFC’s interest income that increases GILTI tested income or decreases tested 

loss

http://www.aronsonllc.com/
http://www.aronsonllc.com/blogs
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Form 8992 Recent Changes  

▪ New Form 8992 Schedule B for GILTI reporting of U.S. consolidated groups

▪ Partners in a U.S. partnership are considered to be I.R.C. § 958(a) U.S. shareholders of a 

CFC owned by the partnership for purposes of GILTI reporting 

(U.S. Treas. Reg. § 1.951A-1(e))

➢ U.S. partnership must still file Form 8992 with federal Form 1065 partnership tax return 

➢ U.S. partnership completes Form 8992 Schedule A but not Parts I and II on page one

▪ S corporations electing entity status attach Form 8992 to federal Form 1120-S

➢ S corp has accumulated earnings and profits (AEP)

➢ S corp not treated as aggregate of its shareholders 

➢ Election is filed on a timely filed Form 1120-S for the first tax year ending on or after 

9/1/2020

➢ IRS Notice 2020-69 provides guidance regarding the election

▪ Form 8992, Part II, line 5 revision – Reflect line 5 as zero if line 4 net DTIR is greater than 

net CFC GILTI tested income on Part II, line 1

http://www.aronsonllc.com/
http://www.aronsonllc.com/blogs
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Form 8992 Page 1

▪ Part I line 1, report the sum total of the U.S. 

filer’s pro rata share of the GILTI tested 

income from Sch. A line 1, column (e) or 

from Sch. B, Part II, column (c) for a U.S. 

shareholder member of a U.S. consolidated 

group

▪ Part I line 2, report the sum total of the U.S. 

filer’s pro rata share of the GILTI tested loss 

from Sch. A line 1, column (f) or from Sch. B, 

Part II, column (f) for a U.S. shareholder 

member of a U.S. consolidated group

▪ Part I line 3, report the net CFC tested 

income with offset of tested income on line 1 

by tested loss on line 2

▪ Part II line 1, report net CFC tested income 

from Part 1 line 3 above

▪ Part II line 2, report DTIR with U.S. 

shareholder’s pro rata share of QBAI from 

Sch. A, line 1, column (g) or Sch. B, Part II, 

column (i) multiplied times 10%

▪ Part II lines 3a and 3b, report the pro rata 

share of tested interest expense and income 

from Sch. A, line 1 columns (i) and (j), leave 

blank if U.S. shareholder is member of U.S. 

consolidated group

▪ Part II line 3c specified interest expense, 

subtract line 3b tested income from 3a 

tested interest expense. If zero or less 

reflect as zero.

▪ Part II line 4, Net DTIR subtract line 3c 

specified interest expense from line 2 10% 

of QBAI

▪ Part II line 5 GILTI inclusion, subtract Part II 

line 4 Net DTIR from line 1 net tested 

income

http://www.aronsonllc.com/
http://www.aronsonllc.com/blogs
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Form 8992 Page 2

▪ In columns (a) and (b), report name of 

CFC and FEIN or reference ID number

▪ In columns (c) and (d), report total GILTI 

tested or loss or each CFC

▪ In columns (e) and (f), report the U.S. 

shareholder’s pro rata share of each 

CFC’s tested income or loss

▪ In column (g), report the U.S. 

shareholder’s pro rata share of QBAI 

from CFCs with tested income from Form 

5471, Sch. I-1, line 8 

▪ In column (h), report the U.S. 

shareholder’s pro rata share of QBAI 

from CFCs with tested loss from Form 

5471, Sch. I-1, line 9c 

▪ In columns (i) and (j), report the U.S. 

shareholder’s pro rata share of tested 

interest income and expense from each 

CFC

▪ In column (k), report the GILTI allocation 

ratio by dividing line (e) pro rata share of 

tested income for each CFC by the total 

for column (e) on line 1 for all CFCs 

reported

▪ In column (l), multiply the allocation ratio 

from column (k) by the total reportable 

GILTI inclusion from Form 8992, Part II, 

line 5 total GILTI for all CFCs for the U.S. 

filer 

http://www.aronsonllc.com/
http://www.aronsonllc.com/blogs
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Form 8992 Schedule B Page 1 

▪ A consolidated Form 8992 is 

completed for the U.S. 

consolidated group as a whole

▪ Complete a single Schedule B 

for all members of the U.S. 

consolidated group that are 

U.S. shareholders of a CFC

▪ Certain items from Schedule B 

are carried over to the U.S. 

consolidated group’s Form 

8992

▪ Complete a separate Form 

8992 for each member of the 

U.S. consolidated group that is 

a U.S. shareholder of a CFC

▪ The consolidated Form 8992 

and the Schedule B are filed 

with the U.S. federal Form 

1120 consolidated corporate 

income tax return for the 

group.

http://www.aronsonllc.com/
http://www.aronsonllc.com/blogs


29© 2021 | All Rights Reserved | Aronson LLC | www.aronsonllc.com | www.aronsonllc.com/blogs |  

Form 8992 Schedule B Page 1 

▪ Report the name of the CFC 

on a separate line for each 

member of the U.S. 

consolidated group that is an 

I.R.C. § 958(a) shareholder

▪ Report the CFC’s FEIN or 

reference number and the 

U.S. shareholder’s FEIN

▪ For each CFC, list the USD 

amount of tested income or 

loss in column (e) or (f) from 

line 6 of Form 5471 

Schedule I-1

▪ In columns (g) and (h) report 

the U.S. shareholder’s pro 

rata share of tested income 

or loss per Treas. Reg. §

1.951A-1(d)(2) and (4)

▪ If line 1 total for column (h) 

tested loss exceeds column 

(g) tested income then do 

not complete the rest of 

Schedule B.

http://www.aronsonllc.com/
http://www.aronsonllc.com/blogs
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Form 8992 Schedule B Page 2 

▪ In columns (i) and (h), report 

the U.S. shareholder’s pro 

rata share of tested income 

and tested loss QBAI 

amounts per I.R.C. §

1.951A-1(d)(3) from the 

QBAI on Form 5471 

Schedule I-1 line 8

▪ In columns (k), (l), and (m), 

report the CFC’s tested 

interest income and expense 

and the U.S. shareholder’s 

pro rata share of such 

amounts

▪ In column (o), divide the U.S. 

shareholder’s pro rata share 

of the tested income in Part I 

column (g) by the aggregate 

tested income in Part II 

column (c) (the summation 

of all amounts in column (g) 

for the specific U.S. 

shareholder)

▪ In column (p), multiply the 

allocation ratio in column (g) 

by the amount of GILTI on 

Form 8992, Part II, line 5

http://www.aronsonllc.com/
http://www.aronsonllc.com/blogs
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Form 8992 Schedule B Page 3 

▪ In columns (a) and (b) report the 

U.S. shareholder’s name and 

FEIN

▪ In columns (c) and (e), report the 

aggregate tested income and 

loss as the summation of all 

amounts from Sch. B, Part I, 

column (e) tested income and 

column (f) tested loss for each 

specific U.S. shareholder

▪ In column (d), divide the amount 

in column (c) for each U.S. 

shareholder by the total on Part 

II, line 2 for all U.S. shareholders 

in the U.S. consolidated group

▪ In column (f), multiply the 

allocation ratio in column (d) 

times the aggregate tested loss 

in column (e)

http://www.aronsonllc.com/
http://www.aronsonllc.com/blogs
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Form 8992 Schedule B Page 4 

▪ In column (g) report the total QBAI 

based on a summation for each U.S. 

shareholder of the group

▪ In column (h), multiply the U.S. 

shareholder’s allocation ratio from 

Part II, column (d) by the U.S. 

shareholder’s consolidated QBAI 

amount in Part II, column (g)

▪ In column (i), multiply the U.S. 

shareholder’s column (h) amount of 

consolidated QBAI times 10% 

▪ In column (j), report the summation 

of the Part I, column (l) tested 

interest expense amounts for each 

U.S. shareholder

▪ In column (k), report the summation 

of the Part I, column (n) tested 

interest income amount for each 

U.S. shareholder

▪ For each U.S. shareholder in column 

(a), leave column (l) blank but on line 

2 total for column (l) show amount of 

column (j) consolidated tested 

interest expense less column (k) 

consolidated tested interest income.  

If zero or less enter zero.  

http://www.aronsonllc.com/
http://www.aronsonllc.com/blogs
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Form 5471 Schedule I–1 GILTI 

▪ Form 5471 Sch. I-1 line 6 tested 

income or loss goes to Form 8992, 

Sch. A column (c) or (d)

▪ U.S. shareholder’s pro rata share of 

Form 5471 Sch. I-1 line 8 tested 

income QBAI goes to Form 8992, Sch. 

A column (g)

▪ U.S. shareholder’s pro rata share of 

Form 5471 Sch. I-1 line 9c tested loss 

QBAI amount goes to Form 8992, 

Sch. A column (h)

▪ U.S. shareholder’s pro rata share of 

Form 5471 Sch. I-1 line 9d tested 

interest expense goes to Form 8992, 

Sch. A column (j) 

▪ U.S. shareholder’s pro rata share of 

Form 5471 Sch. I-1 line 10c tested 

interest income goes to Form 8992, 

Sch. A column (i)  

http://www.aronsonllc.com/
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Form 8992 GILTI Reporting Example

USC, a U.S. corporation, and U.S. individual A unrelated to USC own 85% and 15% respectively of 

USP, a U.S. partnership.  USP owns 100% of a single class of stock of FC, a foreign corporation 

U.S. Treas. Reg. § 1.951A-1(e)(3)(i), Example 1. 

FC 

USP 

USC

100% 

85% 15% 

US

Individual 

A

▪ FC has $1,000 of 

net GILTI tested 

income in the 

current tax year

▪ FC has $400 of 

QBAI

▪ FC has $20 of 

specified interest 

expense ($100 

tested interest 

expense less $80 

tested interest 

income)

▪ FC pays $200 of 

GILTI tested foreign 

income taxes  

▪ Is FC a CFC?

▪ Who is an 

I.R.C. § 958(a) 

shareholder?

▪ Which U.S. 

shareholders 

must report a 

GILTI inclusion 

in the current 

tax year?

http://www.aronsonllc.com/
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Form 8992 GILTI Reporting Example – USC 

▪ How is USC’s GILTI inclusion calculated and reported on Form 8992? 

Form 8992, Sch. A, column (c) GILTI tested income of FC: $1,000 

Form 8992, Sch. A. column (e) pro rata share of tested income: 

$1,000 x 85% = $850

Form 8992, Sch. A column (g) pro rata share of QBAI: $400 x 85% = $340

Form 8992, Sch. A column (i) pro rata share of tested interest income: 

$80 x 85% = $68

Form 8992, Sch. A column (j) pro rata share of tested interest expense: 

$100 x 85% = $85 

Form 8992, Sch. A column (k) allocation ratio:  $850/$850 = 1.0 or 100%

Form 8992, Sch. A column (l) GILTI allocated to tested income:  

$833 x 1.0 = $833 

Form 8992, Part I, line 1 CFC GILTI tested income:  $850

Form 8992, Part I, line 3 net CFC GILTI tested income:  $850

http://www.aronsonllc.com/
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Form 8992 GILTI Reporting Example – USC 

▪ How is USC’s GILTI inclusion calculated and reported on Form 8992? 

Form 8992, Part II, line 1 GILTI net tested income:  $850 

Form 8992, Part II, line 2 DTIR:  $340 x 10% = $34

Form 8992, Part II, line 3a pro rata share of tested interest expense:  $85

Form 8992, Part II, line 3b pro rata share of tested interest income:  $68

Form 8992, Part II, line 3c specified interest expense:  $85 - $68 = $17 

Form 8992, Part II, line 4 net DTIR:  $34 - $17 = $17 

Form 8992, Part II, line 5 GILTI:  $850 - $17 = $833 

http://www.aronsonllc.com/
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Form 8992 GILTI Reporting Example – USC 

▪ How is USC’s GILTI inclusion calculated and reported on Form 8992? 

USC’s share of GILTI tested foreign income taxes:  $200 x 85% = $170  

USC’s I.R.C. § 78 gross up amount:  $170 

USC’s GILTI foreign tax credit limitation:  $170 x 80% = $136 

USC’s GILTI plus I.R.C. § 78 gross up amount:  $833 + $170 = $1,003

USC’s I.R.C. § 250 deduction (50%) for GILTI:  $501

USC’s taxable GILTI inclusion:  $1,003 - $501 = $502

USC’s U.S. federal corporate income tax on GILTI:  $502 x 21% = $105 

USC’s GILTI foreign tax credit:  $105

USC’s incremental U.S. federal tax on GILTI:  $105 tax - $105 credit = $0 

USC’s excess GILTI tested foreign taxes not utilized:  $136 - $105 = $31 lost

USC’s U.S. federal corporate income tax on $850 distribution of CFC’s GILTI earnings:  

generally nontaxable distribution of previously taxed earnings and profits (PTEP) with 

sufficient basis except to the extent of any FX gain

❑ This example does not account for different results that may occur when the U.S. 

corporate shareholder has ownership of other CFCs with tested income and/or 

tested losses.

http://www.aronsonllc.com/
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Form 8992 GILTI Reporting Example – USC 

http://www.aronsonllc.com/
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Form 8992 GILTI Reporting Example – USC 
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Form 8992 GILTI Reporting Example - USA 

▪ How is U.S. individual A’s GILTI inclusion calculated and reported with 

and without the I.R.C. § 962 election? 

Form 8992, Sch. A, column (c) GILTI tested income of FC: $1,000 

Form 8992, Sch. A. column (e) pro rata share of tested income: 

$1,000 x 15% = $150

Form 8992, Sch. A column (g) pro rata share of QBAI: $400 x 15% = $60

Form 8992, Sch. A column (i) pro rata share of tested interest income: 

$80 x 15% = $12

Form 8992, Sch. A column (j) pro rata share of tested interest expense: 

$100 x 15% = $15 

Form 8992, Sch. A column (k) allocation ratio:  $150/$150 = 1.0 or 100%

Form 8992, Sch. A column (l): $147 x 1.0 = $147

Form 8992, Part I, line 1:  $150

Form 8992, Part I, line 3:  $150

http://www.aronsonllc.com/
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Form 8992 GILTI Reporting Example - USA 

▪ How is U.S. individual A’s GILTI inclusion calculated and reported with and 

without the I.R.C. § 962 election? 

Form 8992, Part II, line 1 GILTI net tested income:  $150 

Form 8992, Part II, line 2 DTIR:  $60 x 10% = $6

Form 8992, Part II, line 3a pro rata share of tested interest expense:  $15

Form 8992, Part II, line 3b pro rata share of tested interest income:  $12

Form 8992, Part II, line 3c specified interest expense:  $15 - $12 = $3 

Form 8992, Part II, line 4 net DTIR:  $6 - $3 = $3 

Form 8992, Part II, line 5 GILTI:  $150 - $3 = $147 

http://www.aronsonllc.com/
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U.S. Individual GILTI Example – USA 

without I.R.C. § 962 Election 

▪ How is U.S. individual A’s GILTI inclusion calculated and reported without 

the I.R.C. § 962 election? 

USA’s share of GILTI tested foreign income taxes:  $200 x 15% = $30  

USA’s creditable GILTI tested foreign income taxes:  $0

USA’s I.R.C. § 78 gross up:  $0, N/A

USA’s GILTI foreign tax credit limitation:  $0, N/A 

USA’s GILTI plus I.R.C. § 78 gross up:  $147 + $0 = $147

USA’s I.R.C. § 250 deduction for GILTI:  $0, N/A

USA’s taxable GILTI inclusion:  $147

USA’s U.S. federal individual income tax on GILTI:  $147 x 37% = $54

USA’s GILTI foreign tax credit:  $0, N/A

USA’s incremental U.S. federal tax on GILTI:  $54 tax - $0 credit = $54 

USA’s excess GILTI tested foreign taxes not utilized:  ($30 x 80%) = $24 lost

USA’s U.S. federal individual income tax on $150 GILTI earnings distribution:  

generally nontaxable PTEP with sufficient basis except to the extent of any FX 

gain  

http://www.aronsonllc.com/
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U.S. Individual GILTI Example – USA

with I.R.C. § 962 Election 
▪ How is U.S. individual A’s GILTI inclusion calculated and reported with the I.R.C. § 962 election? 

USA’s share of GILTI tested foreign income taxes:  $200 x 15% = $30  

USA’s creditable GILTI tested foreign income taxes:  $30 

USA’s I.R.C. § 78 gross up:  $30

USA’s GILTI foreign tax credit limitation:  $30 x 80% = $24 

USA’s GILTI plus I.R.C. § 78 gross up:  $147 + $30 = $177

USA’s I.R.C. § 250 deduction (50%) for GILTI:  $88

USA’s taxable GILTI inclusion:  $177 - $88 = $89

USA’s U.S. federal individual income tax on GILTI:  $89 x 21% = $19 

USA’s GILTI foreign tax credit:  $24

USA’s incremental U.S. federal tax on GILTI:  $19 tax - $19 credit = $0 

USA’s excess GILTI tested foreign taxes not utilized: $24 - $19 = $5 lost 

USA’s U.S. federal individual income tax on $150 GILTI earnings distribution: 

$150 - $0 incremental tax paid = $150 x 20% (if CFC in treaty country) = $30

USA’s total U.S. federal tax paid on GILTI with I.R.C. § 962 election = $30 

❑ Note that the election may not be more tax efficient when the CFC is not in a treaty country.

❑ This example does not account for different results that may occur when the U.S. individual 

shareholder has ownership of other CFCs with tested income and/or tested losses.
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Form 8993
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FDII and § 250

Overview
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• Who must file U.S. Federal Form 8993?

➢ All (i) domestic corporations (C corporations) and (ii) individual shareholders of CFCs 

making a § 962 election with respect to GILTI, must use Form 8993 to determine their 

allowable deduction under § 250

➢ Form 8993 must be attached to the taxpayer’s timely filed income tax return (including 

extensions)

• The § 250 deduction is the sum of two amounts:

1) 37.5 percent of a domestic corporation’s FDII (§ 250(a)(1)(A)); and

2) 50 percent of the sum of (i) a domestic corporation’s (or qualifying individual’s) GILTI 

inclusion plus (ii) its § 78 gross-up triggered by its § 951A inclusion (§ 250(a)(1)(B)) 

• The deduction allowable under § 250 is limited by the taxpayer’s taxable income.

➢ If the sum of a corporation’s FDII and GILTI exceeds the taxpayer’s taxable income 

(before applying any § 250 deduction), then § 250(a)(2) reduces the amounts used to 

compute the deduction by the amount of the excess

FDII & Section 250 Basics for Form 8993 – Part I

Overview
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• Who is eligible to claim a deduction under § 250?

➢ Domestic corporations (C corporations) are entitled to both the § 250(a)(1)(A) FDII 

deduction and the § 250(a)(1)(B) GILTI deduction

➢ Individual shareholders of CFCs who make a § 962 election (whether through direct 

ownership of a CFC or indirectly through a partnership or S corporation) are only entitled to 

the § 250(a)(1)(B) GILTI deduction.

• What is a § 962 election?

➢ An individual who is a U.S. shareholder of a CFC may elect under § 962 to be taxed at 

corporate tax rates on amounts included in gross income under § 951(a) (including GILTI), 

and to be treated as a domestic corporation for purposes of the foreign tax credit (FTC) 

rules under § 960

➢ A shareholder making this election is treated as a domestic corporation with respect to 

affected income only, and therefore is eligible for the § 250 deduction

➢ The deduction is limited to the portion arising from the shareholder’s GILTI (§ 250(a)(1)(B)), 

and not any portion that would arise from FDII (§ 250(a)(1)(A)).

FDII & Section 250 Basics for Form 8993 – Part II

Eligibility
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• What is foreign-derived intangible income (FDII)?

➢ It is not limited to income from intangible property

➢ It is the portion of a domestic corporation’s income that is derived from serving foreign 

markets, determined based on a formula 

➢ FDII = DII x FDDEI / DEI

➢ Formula in narrative: FDII is a domestic corporation’s deemed intangible income (DII) 

multiplied by the ratio of its foreign-derived deduction eligible income (FDDEI) over its 

deduction eligible income (DEI). The regulations refer to this ratio as the “foreign-derived 

ratio.” The foreign-derived ratio can never be greater than one.

➢ The greater a domestic corporation’s FDDEI is, the greater its FDII and potential for a larger 

§ 250(a)(1)(A) deduction will be.

• FDDEI is income that is derived in connection with either:

1) Property that is sold by the taxpayer to any person who is not a U.S. person and that the 

taxpayer shows is for foreign use; or

2) Services provided by the taxpayer that the taxpayer shows are provided to any person not 

located in the U.S., or with respect to property not located in the U.S.

FDII & Section 250 Basics for Form 8993 – Part III

What is FDII?
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• Direct Third-Party Sales: property sold by the taxpayer to anyone that is a non-U.S. person and 
that the taxpayer shows is for foreign use

➢ “Sales” include leases, licenses, exchanges, other dispositions and transfers of property in 

which gain or loss is recognized under § 367

➢ “Property” includes intangible property as defined in § 367(d)(4) and general property (e.g., 

inventory)

➢ “Foreign person” is generally anyone who is not a U.S. person (defined in § 7701(a)(3)), and 

“for foreign use” is defined as “any use, consumption, or disposition that is not within the 

U.S.” (complete analysis is beyond the scope of this presentation).

• Direct Third-Party Services: services provided by the taxpayer that the taxpayer shows are 
provided to any person not located in the U.S., or with respect to property not located in the U.S.

• For purposes of determining whether a sale of property to or by a partnership or a provision of a 
service to or by a partnership is a FDDEI transaction, a partnership is treated as a person. 
Accordingly, for example, a partnership may be a seller, renderer, recipient, or related party, 
including a foreign related party (Treas. Reg. § 1.250(b)-3(e))

FDII & Section 250 Basics for Form 8993 – Part IV

FDDEI Transactions
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• Sales of property and services provided to related non-U.S. persons may be FDDEI transactions.

• Property sold to a related party that is not a U.S. person is not treated as “for foreign use” unless 
the related party ultimately sells the property to an unrelated, non-U.S. person, or uses the 
property in connection with property sold or services provided to an unrelated, non-U.S. person.

➢ Sales: must satisfy that the later transaction involving the property is “for a foreign use”

➢ Services: must satisfy that such service is not substantially similar to services that the 
foreign related party provides to persons located within the U.S.

• Related party sales or license with third-party sales: property must be used in connection with sale 
of goods to an unrelated non-US person for use, consumption, or disposition outside the U.S. 

• Related party sales or licenses with third-party services: property must be used in connection with 
provision of services to a non-US person.

• Related party services with third-party sales: service must be provided to any person located 
outside the U.S. Services provided to a person located in the U.S. are not FDDEI.

• Related-party services with third-party services: not FDDEI if related foreign person provides any 
“substantially similar service” to persons located in the US.

FDII & Section 250 Basics for Form 8993 – Part V

FDDEI Transactions – Related Parties
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• What is deemed intangible income (DII)?

➢ The excess, if any, of the domestic corporation’s deduction eligible income (DEI) over its 

deemed tangible income return (DTIR)

➢ FDII = (DEI – DTIR) x FDDEI / DEI

• What is deduction eligible income (DEI)?

➢ The excess, if any, of certain items of gross income over deductions (including taxes) 

properly allocable to those items. Gross DEI is all gross income excluding:

i. Amounts included in gross income under § 951(a) (e.g., subpart F or § 956 income);

ii. GILTI;

iii. Financial services income;

iv. Any dividend received from a CFC of which the taxpayer is a U.S. shareholder;

v. Domestic oil and gas extraction income; and

vi. Foreign branch income.

FDII & Section 250 Basics for Form 8993 – Part VI

DII and DEI



© 2021 Crowe LLP 5555

• After determining gross DEI, net DEI is determined by subtracting the deductions properly 
allocable to the items of income in gross DEI

• The same rule applies to FDDEI, which is “gross FDDEI” minus the deductions properly 
allocable to “gross FDDEI”

➢ “Gross FDDEI” is the portion of gross DEI derived from all of the corporation’s “FDDEI 
transactions” (as already discussed)

• For these purposes, the regulations generally adopt the deduction allocation and apportionment 
rules contained in the regulations under § 861 (beyond the scope of this presentation)

• Some sections are disregarded for these purposes of deduction allocation and apportionment:

➢ Business interest expense limitation (§ 163(j))

➢ Net operating loss (NOL) deductions (§ 172)

➢ Charitable contribution deduction limitation (§ 170(b)(2))

➢ Dividends-received deduction limitation (§ 246(b))

➢ Section 250 itself

FDII & Section 250 Basics for Form 8993 – Part VII

DEI and FDDEI – Allocable Deductions
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• The terms deemed tangible income return (DTIR) and qualified business asset investment 
(QBAI) have the same meaning with respect to FDII and § 250 as they do with respect to GILTI 
(§ 951A), except QBAI under § 250 substitutes “domestic corporation” for “CFC,” and the term 
“DEI” is substituted for the § 951A term “tested income.”

• For § 250, QBAI means the average of the domestic corporation’s total adjusted basis at the end 
of each quarter of the taxable year in “specified tangible property” (i.e., tangible property used to 
produce gross DEI), meeting two tests:

1) The corporation must use the property in a trade or business; and

2) The property must be of a type for which § 167 allows a deduction. An asset’s adjusted 

basis is determined using the alternative depreciation system (ADS) of § 168(g).

• The extended FDII formula becomes: FDII = (DEI – [QBAI x 10%]) x FDDEI / DEI

• For § 250, QBAI is bad for taxpayers– it increases DTIR, which reduces DEI, which in turn tends 
to reduce FDII.

• For § 951A, QBAI is good for taxpayers because an increase in DTIR tends to reduce the GILTI 
inclusion amount.

FDII & Section 250 Basics for Form 8993 – Part VIII

DTIR and QBAI
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• Taxpayers are required to gather documentation sufficient to support the qualification of FDII 
eligible transactions by the filing date (including extensions) of the return on which the deduction 
is being taken

• Taxpayers generally must provide the documents to the Service within 30-days of any request

• FDDEI sales and FDDEI services substantiation rules are contained in Treas. Reg. §§ 1.250(b)-4 
and 1.250(b)-5, respectively.

• There are various ways to substantiate an FDDEI transaction, depending on the type of property 
sold or licensed and/or the type of service provided.

• Generally, a seller or licensor of property must be able to substantiate foreign person (easier) 
and foreign use (more difficult); and a service provider must be able to substantiate its 
determination of the extent to which the service benefits a consumer located and residing 
outside the U.S., or a business recipient’s operations outside the U.S.

• The specific substantiation requirements are inapplicable if the taxpayer and all its related 
parties, in the aggregate, have < $25M in gross receipts during the taxable year prior to the 
FDDEI transaction.

FDII & Section 250 Basics for Form 8993 – Part VIII

FDDEI – Substantiation
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• A domestic corporation that is a partner in a partnership includes in its calculations of FDII and 
GILTI the corporation’s share of certain specified items of the partnership.

• The partnership computes its own gross DEI and gross FDDEI along with allocable deductions

➢ The corporate partner’s distributive shares of these income items pass through to the 
partner, which takes them and other items of a similar character under § 250 into account

➢ More details and information under Treas. Reg. § 1.250(b)-1(e), and examples
§§ 1.250(b)-1(d)(3)(ii)(B), Example 2; and 1.250(b)-1(e)(3)(ii)

• The corporate partner adds into its QBAI its “partnership QBAI” (i.e., the corporation’s “partner 
adjusted basis” in each specified tangible property of the partnership)

➢ More details and information under Treas. Reg. § 1.250(b)-2(g)

• Corporate partners in a partnership would attach a statement to Form 8993 listing each 
partnership’s name; EIN; partner’s share of QBAI and other FDDEI items (see Form 8993 
instructions, which indicate specific line numbers where these amounts are reported)

• For reporting requirements applicable to controlling partners with FDII-related items relating to 
foreign partnerships, see Treas. Reg. § 1.6038-3(g)(4)

FDII & Section 250 Basics for Form 8993 – Part IX

Corporations as Partners in Partnerships
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FDII & Section 250 Basics for Form 8993 – Part X

Steps to FDII

• Step One – Determine Deduction Eligible Income (DEI)

➢ DEI is the excess, if any, of certain items of gross income less deductions (including taxes) properly 
allocable to those items. Some items excluded from DEI (discussed previously)

• Step Two – Determine Deemed Tangible Income Return (DTIR)

➢ QBAI x 10% (discussed previously)

• Step Three – Calculate Deemed Intangible Income (DII)

➢ DEI minus DTIR

• Step Four – Determine Foreign-Derived Deduction Eligible Income (FDDEI)

• Step Five – Determine the Foreign-Derived Ratio (FDR)

➢ FDDEI divided by DEI (i.e., FDDEI / DEI)

• Step Six – Determine Foreign-Derived Intangible Income (FDII)

➢ DII x FDR

• Step Seven – Apply taxable income (TI) limitation, if applicable

➢ If there is excess FDII and GILTI over TI, the FDII and GILTI reductions are determined

• Step Eight – The eligible deduction under § 250 is determined

Draft – For Discussion Purposes Only
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Completing Form 8993
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• New form is one page and only has three “Parts”. Old form was also one page but had four Parts

➢ New form replaced “Part II Determining DII” with two simple lines in Part I.

• Most significant changes relate to new Part II Determining FDDEI (more logical reporting)

➢ More breakout and detail required

➢ Separate columns for FDDEI from (A) sales of general property, (B) sales of intangible property 

and (C) all services

➢ Includes additional lines for receipts and deductions specifically flowing from partnerships, 

COGS, allocable deductions and certain other specially apportioned deductions:

i. Interest deductions

ii. Research and experimental (R&E) deductions

iii. Other apportioned deductions

• The form has improved – it asks for more logical information and is arguably more intuitive and 
helpful in guiding taxpayers to the necessary information to compute an accurate FDII deduction

Form 8993 Recent Changes
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Form 8993
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Form 8993 Part I – Determining Deduction Eligible Income 

(DEI) and Deemed Intangible Income (DII)

• Line 1: Gross income – All income from whatever source derived (Form 1120, line 11)

• Line 2: Exclusions – (a) § 951(a) income & related § 78 gross-up; (b) GILTI & related § 78 gross-

up; (c) financial services income, as defined under § 904(d)(2)(D); (d) dividends received from any 

CFC in which the corporation is a U.S. shareholder as defined under § 951(b); (e) domestic oil and 

gas extraction income (§ 907(c)(1)); and (f) foreign branch income, as defined under § 904(d)(2)(J)

• Line 3: Total exclusions (add lines 2a through 2f)

• Line 4: Gross DEI (subtract line 3 from line 1)
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Form 8993 Part I – Determining Deduction Eligible Income 

(DEI) and Deemed Intangible Income (DII)… (Continued)

• Line 5: Deductions properly allocable to the amount on line 4 (Gross DEI) – Includes all 

deductions (including taxes) properly allocable to gross DEI on line 4. See Treas. Reg. § 1.250(b)-

1(d)(2) for more details. Include partner’s share of partnership’s deductions properly allocable to the 

amount on line 4. Do not duplicate expenses already included on line 1.

• Line 6: DEI (subtract line 5 from line 4)

• Line 7: Deemed tangible income return (DTIR) (10% of QBAI) – Compute QBAI under § 168(g) 

ADS (see § 1.250(b)-2 for more details). Include partner’s share of partnership QBAI.

• Line 8: DII (subtract line 7 from line 6)



© 2021 Crowe LLP 6565

Form 8993 Part II – Determining Foreign-Derived Deduction 

Eligible Income (FDDEI)

• Line 9a: Gross receipts – in columns (A) through (C), breakout foreign-derived gross receipts by 

sales of general property, sales of intangible property, and services, respectively. If a transaction has 

both a sales and service component, classify according to predominant character of the transaction

• Line 9b: Gross receipts from partnerships – The partnership should determine and report the 

partner’s share of each item necessary to compute FDII in accordance with the partner’s distributive 

share of the underlying item of income, gain, deduction, and loss of the partnership.

• Line 9c: Total gross receipts (add lines 9a and 9b)
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Form 8993 Part II – Determining Foreign-Derived Deduction 

Eligible Income (FDDEI)… (Continued)

• Line 10a: Cost of goods sold (COGS) – COGS amounts attributable to amounts on line 9a. 

Includes the (i) COGS to customers, and (ii) adjusted basis of non-inventory property sold or 

otherwise disposed of in trade or business. Use a reasonable method (Reg. § 1.250(b)-1(d)(1))

• Line 10b: COGS from partnerships – The partnership should determine (consistent with line 9b).

• Line 10c: Total COGS (add lines 10a and 10b)
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Form 8993 Part II – Determining Foreign-Derived Deduction 

Eligible Income (FDDEI)… (Continued)

• Line 11: Gross FDDEI – (subtract line 10c from line 9c)

• Line 12: Allocable deductions – Deductions allocable to amounts on line 11. See Reg. § 1.250(b)-

1(d)(2) for more details. The rules in the regulations under § 861 consistently apply here as well. 

Example § 1.250(b)-1(d)(3)(ii)(A), Example 1.

• Line 13: Allocable deductions from partnerships – The partnership should determine (consistent 

with lines 9b and 10b). Examples §§ 1.250(b)-1(d)(3)(ii)(B), Example 2; and 1.250(b)-1(e)(3)(ii).
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Form 8993 Part II – Determining Foreign-Derived Deduction 

Eligible Income (FDDEI)… (Continued)

• Line 14: Interest deductions – Refers to gross amount of interest expense incurred by taxpayer in 

a given year (i.e., disregard § 163(j)). Includes any expense that is currently deductible under § 163. 

Interest is apportioned to FDDEI based on the tax book value of the taxpayer’s assets (Reg. § 1.861-

9T(g)(1)(i)); alternative tax book value method may be elected (Reg. § 1.861-9(i)).

• Include interest paid or accrued by the taxpayer and the taxpayer’s share of interest expense 

incurred by a partnership. Different treatment of interest expense with respect to corporate partners 

with an interest in the partnership of 10% (assets) of more versus less than 10% (income).
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Form 8993 Part II – Determining Foreign-Derived Deduction 

Eligible Income (FDDEI)… (Continued)

• Line 15: Research and experimental deductions – R&E expenses deducted under § 174 are 

apportioned between the statutory and residual groupings based on the sales method (Reg. § 1.861-

17). Final regulations under § 861-17 removed the gross income method and do not allow the 

exclusive apportionment method for purposes of § 250 (FDII).

• Include R&E deductions of the taxpayer and the taxpayer’s share of R&E deductions incurred by a 

partnership. Partnerships with corporate partners must provide the information sufficient to perform 

these R&E calculations. See Reg. § 1.861-17(f).
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Form 8993 Part II – Determining Foreign-Derived Deduction 

Eligible Income (FDDEI)… (Continued)

• Line 16: Other apportioned deductions – All otherwise apportioned deductions that relate to 

FDDEI that are not otherwise reported on lines 12, 14 and 15.

• Line 17: Other apportioned deductions from partnerships – All otherwise apportioned deductions 

that relate to FDDEI that are not otherwise reported on lines 13, 14 and 15.

• Line 18: Total deductions (add lines 12 through 17)

• Line 19: FDDEI (subtract line 18 from line 11)
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Form 8993 Part III – Determining FDII and/or GILTI Deduction

• Line 20: Foreign-derived ratio (FDR) (FDDEI / DEI) (divide line 19 by line 6). The FDR cannot / 

must not exceed 1.00 (to exceed 1.00 would be an error)

• Line 21: FDII (DII x FDR) (multiply line 8 by line 20)

• Line 22: GILTI inclusion – Amount of GILTI reported on Form 8992, Part II, line 5. Amount could be 

zero if no GILTI.

• Line 23: Total FDII and GILTI (add lines 21 and 22)
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Form 8993 Part III – Determining FDII and/or GILTI Deduction

… (Continued)

• Line 24: Taxable income (if zero or less, skip lines 25 through 27 and enter -0- on lines 28 and 29). 

Enter the taxable income of the corporation determined without regard to § 250.

• Line 25: Excess FDII and GILTI over taxable income (subtract line 24 from line 23; if zero or less, 

enter -0- here and on lines 26 and 27). If the result reported on line 25 is zero or negative, your 

taxable income is greater than the sum of FDII and GILTI, and your deduction under § 250 is not 

limited. If the result reported on line 25 is a positive number, your taxable income is less than the 

sum of your FDII and GILTI, and your deduction under § 250 is limited to taxable income.
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Form 8993 Part III – Determining FDII and/or GILTI Deduction

… (Continued)

• Line 24: Taxable income (Continued)
For purposes of calculating the taxable income “ceiling limit,” the corporation’s taxable income 
includes all items of income, deduction and loss other than the § 250 deduction itself.

• There are challenges determining how this limitation interacts with the § 163(j) business interest 
expense limitation and § 172(a) NOL carryover limitation.

• Regulations proposed in 2019 included an ordering rule to help address these challenges. 
However, the final regulations adopted in 2020 do not include an ordering rule.

• The preamble to the final regulations state that the Service may issue new guidance on this 
matter. In the meantime, the preamble says taxpayers may choose any reasonable method for 
ordering. This could include the ordering rule from the former proposed regulations, or the use of 
simultaneous equations, so long as the taxpayer applies the method consistently for all taxable 
years beginning after 2020.

• Key takeaways from final regulations (for now)

1) Use a reasonable method

2) Apply it consistently for all years beginning after 2020.
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Form 8993 Part III – Determining FDII and/or GILTI Deduction

… (Continued)

• Line 24: Taxable income (Continued)

The former proposed regulations provided that the taxable income limitation under § 250(a) was 

to be calculated according to a series of prescribed steps. This is still a reasonable method. In 

general, here are those steps:

1. Calculate the tentative amount of the deduction under § 250(a)(1), without regard to §
250(a)(2). For this purpose, § 163(j) and § 172 are ignored;

2. Calculate the § 163(j) limitation on the business interest expense deduction, applying the 
tentative § 250(a)(1) deduction just calculated in Step 1;

3. Calculate the NOL under § 172(a), applying the 80% limitation on the current year taxable 
income just calculated in Step 2;

4. Calculate the corporation’s FDII, including the deductions for interest and NOL carryover as 
just determined in Steps 2 and 3;

5. Apply the taxable income limitation of § 250(a)(2) just computed in Step 4 and calculate the 
actual amount of the § 250 deduction.

• See former Prop. Reg. §§ 1.250(a)-1(c)(4) and 1.250(a)-1(f)(2), Example 2.
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Form 8993 Part III – Determining FDII and/or GILTI Deduction

… (Continued)

• Line 26: FDII reduction (divide line 21 by line 23; multiply by line 25). The reduction in FDII for 

which a deduction is allowed equals such excess multiplied by a percentage equal to the 

corporation’s FDII divided by the sum of its FDII and GILTI. The Form instructions contain a Line 26 

Worksheet to compute the FDII reduction.

• Line 27: GILTI reduction (subtract line 26 from line 25). The reduction in GILTI is determined by the 

excess amount less the FDII reduction. The Form instructions contain Line 27 Worksheet to compute 

the GILTI reduction.
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Form 8993 Part III – Determining FDII and/or GILTI Deduction

… (Continued)

• Line 28: FDII deduction – Enter here and on Form 1120, Schedule C. Subtract line 26 from line 21 

(FDII minus FDII reduction) and multiply the resulting amount by 37.5% to get the FDII deduction.

• Line 29: GILTI deduction – Enter here and on Form 1120, Schedule C. Subtract line 27 from line 22 

(GILTI minus GILTI reduction). Then, add any amount received by the corporation of § 962 electing 

individual that is treated as a § 78 gross-up which is attributable to GILTI (from Form 1118, Schedule 

A, column 3(b)). Finally, multiply the resulting amount by 50% to get the GILTI deduction.

• Enter the sums of lines 28 and 29 on Form 1120, Schedule C, line 22 or on the comparable 

schedules of other corporate returns.
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• The FDII deduction is referenced on Forms 5471, 5472 and 8865

• Form 5471, Schedule G, questions 6a through 6d

Other Forms and Schedules Where FDII / § 250 is Referenced
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• The FDII deduction is referenced on Forms 5471, 5472 and 8865

• Form 5472, Part VII, questions 6a through 6d

Other Forms and Schedules Where FDII / § 250 is Referenced
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• The FDII deduction is referenced on Forms 5471, 5472 and 8865

• Form 8865, Page 2, questions 12a through 12d

Other Forms and Schedules Where FDII / § 250 is Referenced
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FDII and § 250

Other Important Matters
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• U.S. shareholders may claim a § 250 deduction when making a § 962 election for their GILTI 
inclusions.

• A § 962 election has no relevance for purposes of the FDII deduction under § 250(a)(1)(A), as 
only domestic corporations may have FDII.

• U.S. shareholders making § 962 elections must include Form 8993 with their returns on or 
before the due date for the individual income tax return (including extensions) for the year to 
which the § 962 election relates.

• Courts have generally allowed taxpayers to amend their income tax returns to make § 962 
elections. The Final Regulations also permit a § 962 election to be made on an amended 
return for tax years 2018 and beyond granted that it does not prejudice the Government.

• Reg. § 301.9100-3(c) provides standards for the IRS to use in determining when the 
Government’s interests are prejudiced.

➢ Time value of money considerations.

➢ If making the election would reduce taxes or increase a refund in SOL open years and 
have the opposite affect in closed years.

Section 962 Election on Amended Return
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• The rules in the regulations aggregate all computational elements of the § 250 deduction for all 
members of the group, calculating an overall deduction for the entire group.

➢ DEI, FDDEI, DTIR and GILTI of all members of the group is aggregated

➢ Positive and negative DEI and FDDEI within the group are netted, but consolidated FDDEI 
cannot be less than zero.

• The regulations then allocate the overall deduction among the members based on their 
respective contributions to the group’s aggregate amount of FDDEI and the group’s aggregate 
amount of GILTI.

➢ That is, overall deduction amounts are allocated among the members based on their 
respective “FDII deduction allocation ratios” and “GILTI deduction allocation ratios”

➢ Note that states do not necessarily allow for FDII deductions or follow the Treasury 
Regulation method for allocating the aggregate deduction among the members of a 
consolidated group

• Rules for consolidated § 250 are generally found under Reg. §1.1502-50

➢ Examples in Reg. § 1.1502-50(f):

➢ (1) Calculation of deduction attributable to FDII; (2) limitation on consolidated FDDEI; (3) 
member with negative FDDEI; (4) calculation of deduction attributable to GILTI; and (5) 
taxable income limitation.

Consolidated Returns – Consolidated § 250
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FDII – Basic Example

Draft – For Discussion Purposes Only

Domestic C Corp

(US)

Foreign Subs

(4N)

Assumptions: 

• No GILTI or Subpart F income exclusions

• No other exclusions from DEI

• No interest or R&E expense

• Simple gross sales expense apportionment

• US QBAI of 200

FDII Calculation

Deduction Eligible Income (DEI) 375 (Step 1)

Less: 10% of  US QBAI (200) (20) (Step 2)

Deemed Intangible Income (DII) 355 (Step 3)

Foreign-Derived Ratio (FDR) 

FDDEI / DEI

185 / 375 = 49% 

(Step 4 & 5)

49% applied to total DII = FDII 174 (Step 6)

37.5% deduction factor .375 (Step 7 & 8)

FDII Deduction 65

Deduction Eligible Income (DEI)

• Sales to US 3rd parties- 300

• Sales to Foreign Subs- 400

• Total Sales- 700

• COGS- (150)

• Gross Income- 550

• Deductions- (175)

• Net DEI - 375

($500 Foreign Sub Sales to 

third parties are connected to 

$400 purchases from US Parent)

FDDEI:

• 400 foreign sales / 700 total sales

• x (150 COGS + 175 Deductions)

• =  185 Net FDDEI
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• Form 8993 is only a single page

➢ It covers both the 37.5% FDII deduction and the 50% GILTI deduction

➢ Only domestic corporations (C corporations) and § 962 electing taxpayers qualify and file

• Calculations can be time consuming and complex, but also extremely beneficial for some 
taxpayers – particularly those who export substantial amounts of property or services (exports 
to non-U.S. related parties count if can substantiate ultimate third-party foreign use)

➢ For example, a taxpayer with $5M of net FDDEI could receive a 37.5% deduction on that 
amount, resulting in an FDII deduction of $1.875M and tax reduction of almost $400k.

➢ Some companies sell significant amounts of product to foreign related parties for resale to 
foreign third-party customers- these qualify (assuming they are substantiated)

• Recordkeeping and maintaining substantiating documentation may be the most challenging 
elements to claiming an FDII deduction, but don’t let this stop you if good benefits are possible

➢ The Biden Tax Proposals may repeal FDII, but it’s not official yet.

Recap
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Q&A
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The information provided herein is educational in nature and is based on  

authorities that are subject to change. You should contact your tax adviser  

regarding application of the information provided to your specific facts and  

circumstances.
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