
WHO TO CONTACT DURING THE LIVE PROGRAM

For Additional Registrations:

-Call Strafford Customer Service 1-800-926-7926 x1 (or 404-881-1141 x1)

For Assistance During the Live Program:

-On the web, use the Chat function to send a message

If you get disconnected during the program, you can simply log in using your original instructions and PIN.

IMPORTANT INFORMATION FOR THE LIVE PROGRAM

This program is approved for 2 CPE credit hours. To earn credit you must:

• Participate in the program on your own computer connection (no sharing) – if you need to register 

additional people, please call customer service at 1-800-926-7926 ext. 1 (or 404-881-1141 ext. 1).  

Strafford accepts American Express, Visa, MasterCard, Discover.

• Listen on-line via your computer speakers.

• Respond to five prompts during the program plus a single verification code.  

• To earn full credit, you must remain connected for the entire program.

Preparing Form 706-NA: Estate and Gift Tax Treaties, U.S. 

Situs Assets, Allowable Deductions, Transfer Certificates

WEDNESDAY, JUNE 8, 2022, 1:00-2:50 pm Eastern

FOR LIVE PROGRAM ONLY



Tips for Optimal Quality FOR LIVE PROGRAM ONLY

Sound Quality

When listening via your computer speakers, please note that the quality 

of your sound will vary depending on the speed and quality of your internet 

connection.

If the sound quality is not satisfactory, please e-mail sound@straffordpub.com

immediately so we can address the problem.

mailto:sound@straffordpub.com


Recording our programs is not permitted. However, today's participants can order a recorded version of 

this event at a special attendee price. Please call Customer Service at 800-926-7926 ext.1 or visit 

Strafford’s website at www.straffordpub.com.

http://www.straffordpub.com/
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Notice

ANY TAX ADVICE IN THIS COMMUNICATION IS NOT INTENDED OR WRITTEN BY THE SPEAKERS’ FIRMS TO BE 

USED, AND CANNOT BE USED, BY A CLIENT OR ANY OTHER PERSON OR ENTITY FOR THE PURPOSE OF (i) 

AVOIDING PENALTIES THAT MAY BE IMPOSED ON ANY TAXPAYER OR (ii) PROMOTING, MARKETING OR 

RECOMMENDING TO ANOTHER PARTY ANY MATTERS ADDRESSED HEREIN. 

You (and your employees, representatives, or agents) may disclose to any and all persons, without limitation, the tax 

treatment or tax structure, or both, of any transaction described in the associated materials we provide to you, 

including, but not limited to, any tax opinions, memoranda, or other tax analyses contained in those materials.

The information contained herein is of a general nature and based on authorities that are subject to change.  

Applicability of the information to specific situations should be determined through consultation with your tax adviser.
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|GLOBALIZATION OF PEOPLE….



THE MAJORITY OF RECENT ARRIVALS ARE FROM ASIA.

The vast majority of California’s immigrants were born in Latin America (50%) or Asia (39%). California has sizable populations of 
immigrants from dozens of countries; the leading countries of origin are Mexico (3.9 million), the Philippines (859,000), China (796,000), 
Vietnam (539,000), and India (513,000). However, among immigrants who arrived between 2010 and 2019, more than half (53%) were 
born in Asia, while 31% were born in Latin America.

SOURCE: 2019 

Census Bureau, 

decennial 

censuses, and 

the American 

Community





POLITICAL UNCERTAINTY IN THE CLIENT’S HOME COUNTRY 

MAY BE CAUSING CURRENCY INSTABILITY.

INSTITUTIONS IN THE HOME COUNTRY MAY LACK 

SUFFICIENT FINANCIAL STRENGTH.

HOME COUNTRY CONDITIONS MAY INCREASE CLIENT 

DESIRE FOR PRIVACY.

HOME COUNTRY MARKET MAY NOT OFFER SUFFICIENT 

ASSET DIVERSIFICATION.

DESIRE ACCESS TO U.S. MARKETS DIRECTLY.

Stability:

Safety:

Privacy:

Diversification:

Access:

|NRAS HAVE UNIQUE NEEDS



|When a Non-U.S. Persons Passes Away

• The Descendants cannot gain access to many U.S. 

financial accounts without an IRS Transfer Certificate;

• The Descendants cannot get an IRS Transfer Certificate 

until they have a Closing Letter; and 

• The Descendants cannot get a Closing Letter until they 

have filed the Form 706-NA. 





Basics of Preparing Form 706-NA
Griffin Bridgers

Hutchins & Associates LLC

Denver, CO 



Who Is Required to File?

• Per IRC Section 2101:

“every decedent nonresident not a citizen of the United States”

• What does this mean?
• First off, this is different that the definition used for income tax purposes 

(especially the substantial presence test) – this test does not apply for estate 
tax purposes
• See IRC 7701(b)(1), defining resident alien and nonresident alien “for purposes of this 

title (other than Subtitle B)” (which is the subtitle imposing gift, estate, and GST taxes)

• So, how do we define this?



Nonresident Not a Citizen

• The definition is found in Treas. Reg. 20.0-1, which creates two 
categories of taxpayers under Chapter 11 of Subtitle B (the estate tax 
chapter)
• Citizens or residents – are taxed according to the rules we are accustomed to, 

and are required to file Form 706 where applicable
• Nonresidents not citizens – taxed according to IRC Sections 2101-2108, and 

are required to file form 706-NA where applicable

• Residence is based on domicile, not presence, in one of the 50 states 
or in the District of Columbia, with the requisite intention of 
remaining indefinitely and not later removing therefrom
• Residence is also based solely on domicile and not on lawful permanent 

resident status



Expatriates

• Special rules apply to expatriates which invoke some of the income 
tax principles of IRC 877

• Generally, if a nonresident expatriate dies during a year where IRC 
Section 877(b) applies to the decedent, then the decedent’s taxable 
estate will be subject to nonresident estate tax

• One adjustment, however, is that foreign stock ownership (direct 10% 
or more, and direct/indirect >50%), then the portion of the U.S. 
assets owned by the foreign corporation attributable to the 
decedent’s stock are included in the gross estate (more below)
• Otherwise, as we will see, foreign stock is usually not a U.S. asset, even if the 

foreign corporation owns U.S. assets



Filing Requirements

• Nonresidents for whom the portion of their gross estate which is situated 
in the United States exceeds $60,000 are required to file Form 706-NA (see 
IRC 6018(a)(2))

• The $60,000 threshold reflects the exemption equivalent of a $13,000 
applicable credit against estate tax on U.S. assets granted to nonresidents
• This amount is not adjusted for inflation

• Contrast this with the inflation-adjusted $12,060,000 exclusion amount, and 
$4,769,800 applicable credit for U.S. citizens and residents

• For all purposes, the gross estate is increased by the lifetime adjusted 
taxable gifts for purposes of determining whether the $60,000 filing 
threshold is crossed



A Note on Gifts

• There are a couple of items to consider when determining lifetime 
taxable gifts (this is not a complete discussion):
• Nonresidents (other than expatriates) are not subject to gift tax on lifetime 

transfers of intangible personal property, which also means that these 
transfers will not be considered taxable gifts and will not count against the 
$60,000 exclusion
• Intangible personal property does not, however, include stock in a domestic corporation, 

debt obligations of a U.S. person, or domestic treasury/municipal bonds

• Transfers to a noncitizen spouse are not eligible for the gift tax marital 
deduction, but are eligible for a superannual exclusion which is generally 10x 
the annual exclusion (before rounding) available for the year
• In 2022, this amount is $164,000



Determining the Gross Estate

• Intuitively, it seems that you should be able to just determine the gross 
estate based on U.S.-situs assets
• Contrast this with a U.S. citizen or resident, whose gross estate is determined based 

on worldwide assets

• However, the formulas for deductions as we will see are based on a 
comparison of the total gross estate of worldwide assets to U.S. assets 
• There is a formula to allocate deductions ratably 

• So, the rules for determining the gross estate, and valuing assets in the 
gross estate, are the same (see IRC 2031) 
• You must also consider the special rules under IRC Sections 2036-2038, considering 

retained benefits or control either held at death or transferred by gift within 3 years 
of death



U.S. Gross Estate

• However, Form 706-NA contains some special schedules as we will 
see to report U.S. assets and deductions, while incorporating some of 
the schedules from the traditional Form 706

• For the time being, here are the common classifications of U.S. situs 
property:
• Interests in real estate located in the U.S. titled in the name of the decedent

• Tangible personal property located in the U.S. 

• Stock in a domestic corporation (i.e., organized in a state in the U.S.)
• Note that for all other purposes, intangible personal property has its situs in the country 

in which the decedent is domiciled



|Allowable Deductions -- Basics

• Allowable Deductions – Expenses, losses, indebtedness, or taxes 

incurred by the estate which must be prorated by the U.S. Share of the 

Decedent’s U.S. estate to his or her worldwide estate.

• Charitable Contributions to U.S. Charities designated as such by the 

Internal Revenue Code; 

• Charitable Contributions to Foreign Charities (Not available to NRAs);  

• Assuming the decedent is not married to a U.S. citizen spouse, the 

marital deduction is not allowed, unless it meets the provisions of a 

Qualified Domestic Trust under Section 2056. 

• Tax Treaty Application (Reg. Sec. 301.6114-1)

• Non-treaty Based estate tax returns are governed by the estate tax 

provisions in IRC sections 2101-2108.



|Allowable Deductions – Read the Instructions (They are very good.) 

Schedule B

• 1.  Gross Estate in the United States (Schedule A) 500,000

• 2. Gross Estate outside the United States (See Instructions) $1,000,000

• 3. Add lines 1. and 2., $1,500,000

• 4. Funeral Expenses, administration expenses, debts, 

• Mortgages*, claims against the estate, losses 250,000

• 5. (Divide L1/L3=.333; 250,000x.333) $83,250

• If a foreign death tax return was filed; it must be attached.

• You may use an alternate valuation date for property listed on Schedule A

• Losses:  uncompensated losses during administration such as theft, fire, 

disasters

• Taxes:  Property tax accrued prior to death

• 6. You may proceed to other deductions that are allowable without proration 

against worldwide estate. 



|Allowable Deductions – Mortgages

FUNG, HON HING, EST OF ET AL., v COMM

At issue:  The treatment of California Real Property Encumbered with a 

Mortgage

Section 2053(a) provides that deductions include amounts of unpaid mortgages on, 

or any indebtedness in respect of, property where the value of Decedent’s interest 

therein, undiminished by such mortgage or indebtedness, is included in the value of 

the gross estate.

The regulations provide:  A deduction is allowed from the Decedent’s gross estate of 

the full unpaid amount of a mortgage upon, or any other indebtedness in respect of 

the property, on the property in the gross estate.  

HOWEVER, THE ESTATE MUST ULTIMATELY BE LIABLE FOR THE MORTGAGE OR 

INDEBTEDNESS.  



|Allowable Deductions – Mortgages

ESTATE OF JOHNSTONE v COMMISSIONER, 19 T.C. 44,46 (1952).

If a particular debt can be collected only from the property mortgaged to secure 

the debt and not the estate generally, the full amount of the debt shall not be 

excluded, or deducted from the value of the estate.  

Nonrecourse debt is not excludible; Recourse debt may be.  



|Other Deductions – Read the Instructions

1. State death tax credits – worldwide assets need not be 

disclosed

2. Charitable deductions – but worldwide assets must be 

disclosed

3. Marital deduction – but require QDOT to be in place



|Charitable Deductions

• A charitable deduction is not allowed using non-U.S. assets by the non-

resident.  (Section 2106(a)) 

• Important:  The U.S. has created exceptions to the above general rules 

pursuant to treaties with Mexico, Israel, Canada, Germany, and the 

Netherlands.  These each provide different rules and deduction limitations, 

but usually relevant to U.S. income tax deductions. 





APPLICATION OF U.S. ESTATE TAX 
TREATIES



|U.S. – U.K. Estate and Gift Tax Treaty 

• Unlimited Marital Deduction as if U.S. Citizens without a QDOT. 

• Increases the $60,000 to current $11.7 million

• Where property may be taxed in the U.S. on the death of a 

United Kingdom National who was neither domiciled in nor 

a national of the U.S. and a claim is made under the 

paragraph, the tax imposed in the U.S. shall be limited to 

the amount of tax which would have been imposed had the 

decedent become domiciled in the U.S. immediately 

before his death, on the property which would in that event 

have been taxable.  



|U.S. – Canada

• Canadian residents are not subject to U.S. Estate Tax 

unless their gross worldwide estate exceeds the U.S. 

estate tax exemption amount.   

• Example 1 :  U.S. Citizen 

• Has an estate of $12,060,000 million dollars.  There will be no U.S. 

estate tax. 

• Canadian Citizen 

• Has a home in the U.S. valued at $6.030,000 and a worldwide 

estate of $12,060,000 million.  There will be no U.S. estate tax. 



|U.S. – Canada

• Canadian residents are not subject to U.S. Estate Tax 

unless their gross worldwide estate exceeds the U.S. 

estate tax exemption amount.   

• U.S. Home = 6,030,000

• Canada = 6,030,000

• Total Estate = 12,060,000 (unified credit) x .5 = 50%

• Estate tax on $12,060,000 = $4,769,800

• U.S estate tax on $6,030,000 = $345,800

• 50% of $4,769,800 = enough to cover $345,800



|U.S. – Canada

A Canadian dies in 2022 owning U.S. real estate valued at 

$1,000,000 with a Canadian estate valued at $20,000,000.  

U.S. estate = $1,000,000

Canada = $20,000,000

Total - $21,000,000 

Percentage of U.S. to Worldwide:  .04761904

U.S. estate tax on $12,060,000= $4,769,800 (unified credit) 

Maximum credit allowed is: $4,769,800 x .04761904=$227,134;  U.S. 

estate tax on $1m = $345,800

Total tax:  345,800 – 227,134 = $118,666 (unless asset to spouse with  

marital credit) 



Preparing Form 706-NA

• Note that much of the same information used on the Form 706 is also 
included on Form 706-NA
• One change, however, is a disclosure of the attorney for the estate (may be different 

from the preparer of Form 706-NA)

• There are also questions on special circumstances, like those encountered 
on Form 706, under Part III

• However, portability is not an option – the unused applicable credit cannot 
be preserved for a surviving spouse, even if the surviving spouse is a U.S. 
citizen or resident

• The U.S. gross estate is reported on Schedule A (which is two lines and will 
usually require a continuation statement)

• Deductions (coming up) are reported on Schedule B



Additional Schedules

• Some of the other schedules of the traditional Form 706 come into 
play, using the Schedule forms from the 706, including:
• Schedule E – joint property

• Note that if the surviving spouse is the surviving joint tenant and is not a U.S. citizen, no 
marital deduction is available on Form 706 (below) unless property passes to a qualified 
domestic trust 

• Schedule G – Lifetime transfers with retained interests
• Schedule H – Powers of appointment
• Schedule M – Marital deduction (subject to QDOT requirements if surviving 

spouse is not a U.S. citizen)
• Schedule O – Charitable deduction
• Schedule(s) R and/or R-1 – GST exemption allocation, and payment of GST tax



Form 8971

• Under the basis consistency rules, the basis of property received as a 
result of a decedent’s death under IRC 1014(b)(9) must be consistent 
with the value of assets in the gross estate as finally determined for 
federal estate tax purposes
• But, this requirement only kicks in where Form 706 is required to be filed

• This basis is reported on Form 8971 and provided to beneficiaries 
within 30 days of filing Form 706

• In the case of Form 706-NA, this Form is also required, but only with 
respect to the assets reportable on the return as U.S. property



CLOSING LETTER 



OBTAINING AND FILING FORM 5173  



SHIELDING FROM U.S. ESTATE TAX 

(USE FOR U.S. REAL ESTATE INVESTMENTS)



GIFTING STRATEGIES
• GIFTING AWAY U.S. INTANGIBLES IMMEDIATELY

• GIFTING U.S. INTANGIBLES INTO A DYNASTY TRUST TO AVOID U.S. ESTATE TAX

IN FUTURE GENERATIONS

• USING A FOREIGN GRANTOR TRUST WITH UNDERLYING FOREIGN

CORPORATIONS TO SHIELD FOREIGN AND U.S. ASSETS FROM U.S. ESTATE TAX



Mom and Dad 
(In China)

Child’s Domestic Dynasty Trust 
(In United States)

|CORE PLANNING FOR U.S.-BASED CHILD 
– DOMESTIC SOLUTION PLANNING OPTION #1. 

• Mom and Dad do not want U.S. estate tax on what they give to child when they pass away.

• Mom and Dad do not want U.S. gift tax on what they give to child.

• Mom and Dad do not ever want to trigger U.S. estate tax.

• Technique: Mom and Dad set up a domestic dynasty trust. Parents transfer funds as their practitioner 

directs into the domestic trust.

• (Funding Issue!) -- T-Bill Option – To avoid transfer of a tangible

• This technique should shield future generations from U.S. estate tax and avoid U.S. gift tax currently. Subject 

to U.S. income tax on trust income and gains.

• No Basis Step-Up generally. 



|BENEFITS OF CHILD’S DOMESTIC DYNASTY TRUST…

WITH PROPER GIFT AND TRUST DESIGN, IT IS POSSIBLE FOR A FOREIGN PERSON TO ACHIEVE A NUMBER OF 
WEALTH-PLANNING GOALS WITH AN IRREVOCABLE U.S. DOMESTIC NON-GRANTOR TRUST.

• Unlimited lifetime transfers of foreign assets and intangible U.S. assets for the benefit of U.S. beneficiaries 

may be made free of U.S. gift and GST taxes – into a dynasty trust.

• No U.S. estate tax going forward if drafted properly

• **U.S. Intangible assets may be removed from a foreign person’s U.S. estate, and from the reach of U.S. 
estate and GST taxes, gift tax free.

• While the trust will be subject to U.S. Federal income tax, it may be established in a state free of state 
income tax, possibly subject to California’s throwback rules….

• NO FIRPTA RULES TO WORK AROUND



FOREIGN GRANTOR TRUST STRUCTURE WITH 
UNDERLYING CORPORATION(S) TO BLOCK 
U.S. TRANSFER TAX

STRUCTURE ESTABLISHED BY FOREIGN PARENT FOR U.S.- BENEFICIARIES 



Foreign Grantor Trust:   
Irrevocable – Lifetime to Parents; or
Revocable – Children can be beneficiaries 

ForeignCo
US Assets

ForeignCo
For Assets

ForeignCo
US Assets

ForeignCo

US Assets

The 2017 Act – May require diamond structure for Foreign Company with U.S. assets.

|CORE PLANNING FOR U.S.

-BASED CHILD OPTION #2…

Foreign Mom and Dad

• Mom and Dad do not want U.S. estate tax on what they give to child.
• Mom and Dad do not want U.S. gift tax on what they give to child.
• Mom and Dad do not ever want to trigger U.S. estate tax.

• Mom and Dad would like to minimize U.S. income tax during their lifetimes, if they can. Basis Step-Up!
• So, Mom and Dad set up a foreign grantor trust. There are a number of scenarios, but child is usually named as one of the 

beneficiaries along with the parents. Child could participate as the Investment Advisor. Provision for Section 1014(b). 

The 2017 Act – May require diamond structure for Foreign Company with U.S. assets.



Foreign Revocable Trust

(Shareholder of Underlying 

Foreign Corporation

FOREIGN PARENT – FOREIGN GRANTOR

ABC, USVI*

Estate Blocker

To Hold U.S. 

Assets

U.S. Beneficiaries

(Possible Foreign 

Beneficiaries) 

Corporate Trustee, U.S. TRUSTEE 

(Parents Assets:

Contributed to

Foreign companies

To avoid any argument 

Of Beneficiary Grantor;

§ 2104(b) taint)

ABC USVI* 

Estate Blocker 

To Hold 

Foreign Assets

C

BVI 

Company 

Distributions to Beneficiaries made only 

From Trust accounts;  

Do Not Distribute From Corporate Accounts

Refresh Basis/CRS Check the box CFC of PFIC Issue?

Refresh Basis Check the Box



|BENEFITS OF THE FOREIGN REVOCABLE GRANTOR TRUST

Benefits:

1. Parents’ transfer of wealth to U.S.-based 

children U.S. estate tax free

2. Parents funding of foreign grantor trust is not 

subject to U.S. gift tax as long as not U.S. situs 

assets (i.e., intangible ok)

3. With proper investing, U.S. income tax 

minimized

4. Trust established for efficient tax planning for 

future generations

5. Some asset protection

Issues to Consider:

1. There may be more than one foreign 

corporation for U.S. tax efficiency

2. The proposed structure needs a corporate 

trustee

3. Investment management important to maintain 

U.S. tax efficiency

4. Draft for a pot trust or separate trusts



|DRAFTING CONSIDERATIONS
CONSIDERATIONS:

• Should the trust be a foreign revocable trust designed with separate trusts per U.S. beneficiary or a Pot trust?

• Should the trust be a foreign grantor trust designed under §§ 672(f)(2)(a)(i) or (ii)?

• Must consider the multi-jurisdictional aspects of the assets and beneficiaries, types of assets; whether a company, if any, 

can be divided, or whether there are different enough assets with equal potential value to equalize between U.S. and 

non-U.S. beneficiaries;

• Operating company – (a controlled foreign corporation), then the company may generate Subpart f or GILTI 

income – Consider de-control….see later for Specified 10% owned foreign corporation 

• Other vehicle or fund – (A passive foreign investment company), then the company will generate PFIC income

• If the Company can’t be divided – then you may want a Pot trust for several reasons:  

• Income is considered distributed first when present, so income could be distributed in year X to foreign 

beneficiaries and principal distributed to U.S. beneficiaries in year Y (to rid a foreign non-grantor trust of 

accumulated income – ALTHOUGH THERE ARE DISTRIBUTION METHODS FOR CLEANSING SOLELY FOR U.S. BENEs.)

• There may be concerns about the separate share rule where income distributed to a non-U.S. beneficiary is still 

attributable to U.S. beneficiaries, pro rata for U.S. income tax purposes

• The Separate Share Rule: The Subchapter J, Separate Share Rule found in §663(c) requires that the separate 

and independent shares of different beneficiaries in the same estate or trust be treated as separate shares or 

trusts in determining the DNI allocable to the respective beneficiaries. This includes GILTI, Subpart f, and PFIC 

income.

• Separate trusts certainly make the separate share rule easier to attribute



|Qualified Revocable Trust (QRT)

CONSIDERATIONS:

• Should the trust be a foreign revocable trust designed with separate trusts per U.S. beneficiary or a 

Pot trust?

• Should the trust be a foreign grantor trust designed under §§ 672(f)(2)(a)(i) or (ii)? (This becomes 

important later.)

In the event the company can be divided or there are only U.S. beneficiaries – then you may want 

to ensure the initial grantor trust can qualify as a “qualified revocable trust”.

With a QRT, the executor can elect foreign estate tax treatment

• The separate share rule does not apply during the foreign estate administrative period (§643)

• The U.S. beneficiaries can decide what restructure is needed (§ 962 Election; restructure; or 

interpose a domestic company in between); 

• No PFIC, no Subpart f, no GILTI, is applicable during this administrative period

• Capital gains are taxed to the foreign estate likely with no U.S. capital gains tax

• If CFC income, then the U.S. beneficiaries may wish to elect § 962 tax treatment

• Any such case must be appropriately modeled



Cindy Brittain focuses her practice on high net worth, multinational families and individuals who themselves 

and their global companies require expertise in sophisticated cross-border income and estate tax planning 

strategies. Working closely with family members, Cindy obtains a comprehensive understanding of their 

values and dynamics, ensuring that unique personal and business goals are achieved. Cindy’s extensive 

experience includes advising families on the complex issues relevant to pre-immigration planning, 

international corporate tax, and both international and domestic wealth and asset transfer strategies. Cindy 

also has extensive experience with cross-border regulatory laws that affect U.S. domestic planning as well as 

with U.S. tax compliance under the several voluntary disclosure regimes.

Cindy previously worked at a major accounting firm within its international mergers and acquisitions group, 

and has continued to advise clients on the effective integration of their global business operations into the 

U.S. tax regime. Over the course of her career, she has worked with clients in Brazil, Saudi Arabia, Dubai, 

London, Hong Kong, Mainland China, India, and the United States to develop overall income and estate 

planning strategies on behalf of large global families.

Practice focus

•Advanced domestic and international estate and tax planning; Transactional tax and corporate cross-

border design

•Pre-immigration strategies for corporate assets; Multi-generational succession and entity planning

•Trust and legacy design; Multi-state trust strategies to mitigate California state income tax

•Charitable planning for effective tax and philanthropic goals; Family governance and family retreats for 

NextGen Education

| CYNTHIA D. BRITTAIN


