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Notice

ANY TAX ADVICE IN THIS COMMUNICATION IS NOT INTENDED OR WRITTEN BY THE 
SPEAKERS’ FIRMS TO BE USED, AND CANNOT BE USED, BY A CLIENT OR ANY OTHER 
PERSON OR ENTITY FOR THE PURPOSE OF (i) AVOIDING PENALTIES THAT MAY BE 
IMPOSED ON ANY TAXPAYER OR (ii) PROMOTING, MARKETING OR RECOMMENDING TO 
ANOTHER PARTY ANY MATTERS ADDRESSED HEREIN. 

You (and your employees, representatives, or agents) may disclose to any and all persons, without 
limitation, the tax treatment or tax structure, or both, of any transaction described in the 
associated materials we provide to you, including, but not limited to, any tax opinions, 
memoranda, or other tax analyses contained in those materials.

The information contained herein is of a general nature and based on authorities that are subject 
to change.  Applicability of the information to specific situations should be determined through 
consultation with your tax adviser.



FOCUS ON WHAT COUNTS
Preparing Form 1120-F for Foreign Corporations:
2021 Revisions, ECI, Protective Claims, and
Branch Profits Tax
October 24, 2022

Sean Dokko
sdokko@citrincooperman.com



7

I. Who Should File Form 1120-F



General Rules for Filing Form 1120-F
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Who must file a Form 1120-F?
Subject to certain exceptions, a foreign corporation (“FC”) files if the FC:
• Was engaged in a U.S. trade or business (“ETOB”)
• Had income, gains, or losses treated as if they were effectively connected with the

conduct of a U.S. trade or business
• Received U.S. source fixed, determinable, annual or periodical (“FDAP”) income

where §1442 withholding not fully satisfied
• Wants to claim a refund, benefits of any deductions/credits or treaty benefits
• Wants to file a protective return

Other limited situations where filing may be required. See instructions to Form 1120-F



Protective Returns 
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Section 882(c)(2)
• Essentially provides that a FC can take deductions for purposes of determining its

taxable income effectively connected with a U.S. trade or business (“ECI”) only by
filing a tax return

• Statute does NOT provide specific rules as to when the FC must file a tax return to
get the benefit of deductions and credits

Reg. §1.882-4(a)(2) and (3)
• Requires a “timely” return be filed for FC to get the benefit of deductions and credits
• If return filed for the immediately preceding tax year or is the first tax year where a

return is required, the return generally needs to be filed within 18 months of the due
date set forth in §6072 for filing the return for the current tax year
• Additional rule if a return for the preceding tax year was required to be filed but

was not. See Reg. §1.882-4(a)(3)(i)



Protective Returns 
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Reg. §1.882-4(a)(3)(v)
• Provides that FCs with U.S. permanent establishments (PEs) under an applicable

tax treaty are subject to the same filing deadlines

Reg. §1.882-4(a)(4)
• Provides consequences for failing to timely file a return
• Essentially disallows deductions and credits when calculating the taxes due



Protective Returns 

11

Reg. §1.882-4(a)(3)(vi)
• Provides a mechanism for FCs to preserve their deductions and credits
• If a FC conducts limited U.S. activities that it determines do not give rise to gross

ECI, the FC may nonetheless file a protective return to protect the right to receive
the benefit of deductions and credits if it is later determined, the original
determination was incorrect
• Not required to report any gross ECI or any deductions or credits
• Should attach a statement indicating that the return is being filed for the reason

set forth in Reg. §1.882-4(a)(3)
• A FC that conducts limited activities in the U.S. and determines that only some of

these activities give rise to ECI must file a return on a timely basis to report the ECI,
and should attach a statement with regard to the other activities

• Also provides that a FC may follow the same procedure if it determines initially that
it has no U.S. tax liability under a tax treaty



Protective Returns 
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Swallows Holding Ltd. v. Comm’r, 515 F.3d 162 (3d Cir. 2008), rev’g 126
T.C. 96 (2006)
• FC filed U.S. tax returns after deadline in Reg. §1.882-4(a)(3)(i)
• IRS disallowed deductions and credits
• FC challenged at Tax Court arguing Reg. §1.882-4(a)(3)(i) was invalid
• Tax Court held reg was invalid

• The Tax Court concluded that Congress did not intend §882(c)(2) to embody a
filing deadline

• Held that the IRS's interpretation of the statute to include a timely filing
requirement in the language of Regs. §1.882-4(a)(3)(i) was unreasonable and
the FC was entitled to deductions



Protective Returns 
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Swallows Holding Ltd. v. Comm’r, 515 F.3d 162 (3d Cir. 2008), rev’g 126
T.C. 96 (2006)
• IRS appealed and Third Circuit Court of Appeals reversed stating that the regulation

in question should be given deference
• Reg. §1.6662-4(d)(3)(iii) provides that a Tax Court opinion is not considered to be

overruled or modified by a court of appeals to which a taxpayer does not have a right
of appeal, unless the Tax Court adopts the holding of the court of appeals



Protective Returns 
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Adams Challenge (UK) Ltd. v. Comm’r, 156 T.C. 16 (2021)
• IRS issued a Notice to FC in October 2013
• FC filed Form 1120-F in December 2013 for the 2011 tax year
• In April 2014, IRS prepared returns for the FC for the 2009 and 2010 tax years

• In November 2014, IRS issued notice denying deductions and credits for 2009
and 2010 for failure to file returns

• FC petitioned the Tax Court in February 2015 and filed protective returns for 2009
and 2010 in February 2017

• FC argued that Reg. §1.882-4(a)(4) was invalid citing Swallows Holding
• Ignored the Third Circuit’s holding because appeal of the case did not lie in the

Third Circuit
• IRS requested the Tax Court overrule its prior opinion in Swallows Holding



Protective Returns 
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Adams Challenge (UK) Ltd. v. Comm’r, 156 T.C. 16 (2021)
• Tax Court (1) declined to allow the FC deductions or credits for the 2009 and 2010

tax years but also (2) denied IRS’s request to overrule the Tax Court’s opinion in
Swallows Holding

• Tax Court did not address whether the reg was valid, rather looked at earlier case
law and held that the statute implicitly incorporates a timing requirement
• Tax Court held that FC failed to file its 2009 and 2010 tax returns before the IRS

prepared returns on its behalf
• Further held that the U.S. – U.K. tax treaty did not override the statute under both

the business profits article and the non-discrimination article



Protective Returns 
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Waiver
• Filing deadline may be waived if FC establishes it acted reasonably and in good faith.

Reg. §1.882-4(a)(3)(ii)
• Factors in determining whether the FC acted reasonably and in good faith in failing to file

a U.S. income tax return:
• Whether the FC voluntarily identified itself to the IRS as having failed to file a U.S.

income tax return before the IRS discovered the failure to file;
• Whether the FC did not become aware of its ability to file a protective return by the

deadline for filing a protective return;
• Whether the FC had not previously filed a U.S. income tax return;
• Whether the FC failed to file a U.S. income tax return because, after exercising

reasonable diligence (taking into account its relevant experience and level of
sophistication), the corporation was unaware of the necessity for filing the return;

• Whether the FC failed to file a U.S. income tax return because of intervening events
beyond its control; and

• Whether other mitigating or exacerbating factors existed
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III. Section II - Income 
Effectively Connected With the 

Conduct of a Trade or Business in 
the United States



ETOB and ECI

18

Engaged in a U.S. Trade or Business
• Section 864(b) has special rules for the performance of services and trading in

securities/commodities
• Otherwise, whether FC is ETOB based on judicial and administrative guidance

• Based on the nature and extent of FC’s U.S. economic activities
• Generally, FC is ETOB if its U.S. economic activities are “considerable… continuous,

and regular”
• Depends on the type and amount of U.S. activities

• FC activities must be of a type that is closely and directly related to the derivation of
profit (although no profit need actually be generated) rather than being incidental,
ministerial or clerical

• IRS generally will not issue rulings on whether FC is ETOB. Rev. Proc. 2022-7



ETOB and ECI
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Effectively Connected Income
• Section 864(c) provides that ECI includes:

• Certain investment income if classified as ECI under “asset-use test” or
“business-activities test”;

• Other U.S. source income, as described in §864(c)(3); and
• Certain foreign source income described in §864(c)(4)

• Section 864(c)(6) provides special rules relating to certain deferred payments
• Section 864(c)(7) provides special rules relating to certain property transactions
• Section 864(c)(8) provides that all or some portion of gains from the disposition of a

partnership ETOB is treated as ECI
• Section 897 treats gains from the disposition of US RPIs as ECI



ETOB and ECI
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Facts
• FC is a resident in a non-treaty

jurisdiction
• FC sells goods to customers in the U.S.

through a U.S. sales agent
• FC invests surplus cash in T-bills
• FC receives rental income from real

estate located in the U.S.
• In December, FC sells the real estate

for a gain
• FC owns an interest in a U.S.

partnership that is ETOB
• FC licenses patents to unrelated parties

in the U.S.

FC

US Sales 
Agent

US Real 
Property

US 
LP

US 3rd 
Parties

US 
Customers

T-
bills



ETOB and ECI
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Issues
• Is FC imputed the activities of its agent?

• See Lewenhaupt v. Comm‘r, 20 T.C.
151 (1953)

• What if US Sales Agent is an
independent agent?
• See de Amodio v. Comm’r, 34 T.C.

894 (1960), aff’d 299 F.2d 623 (3d
Cir. 1962)

• What if title to goods passes to
customers outside the U.S.?
• See §§ 865(e)(2) and

864(c)(4)(B)(iii)

FC

US Sales 
Agent

US 
Customers

sales



ETOB and ECI
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Issues
• Section 864(c)(2)(A) and Reg. §1.864-

4(c)(1) and (2) – Asset-Use Test
• U.S. source investment income is ECI if it

is derived from assets used in, or held for
use in, the conduct of a U.S. trade or
business
• Assets held for the principal purpose

of promoting the present conduct of
the U.S. trade or business

• Assets acquired and held in the
ordinary course of the U.S. trade or
business; for example, an account or
note receivable arising from the trade
or business

• Assets otherwise held in a “direct
relationship” to the U.S. trade or
business

FC

T-bills



ETOB and ECI
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Issues
• Is the asset needed in the U.S. trade or

business?
• The asset is held to meet the present

needs of that trade or business (e.g.,
held to meet operating expenses of the
trade or business) and not its
anticipated future needs

• Not held for present needs if the asset
is held for the purpose of providing for
(1) future diversification into a new
trade or business, (2) expansion of
trade or business activities conducted
outside of the United States, (3) future
plant replacement, or (4) future
business contingencies

• See Reg §1.864-4(c)(2)(v), Ex. 1

FC

T-bills



ETOB and ECI
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Issues
• Does FC merely passively collect rent or

does it actively manage the real property
(e.g., arrange and negotiate leases,
supervise repairs, involved in day-to-
day management of the property, etc.)?
• See business-activities test in

§864(c)(2)(B) and Reg. §1.864-
4(c)(1) and (3) discussed infra

• Section 882(d) – election to treat rental
income as ECI

• Section 897 – Disposition of investment
in US RPIs

• Section 1445 – Withholding on
disposition of US RPIs

FC

US Real 
Property



ETOB and ECI
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Issues
• Section 875(1) – ETOB rules for

partners in partnerships
• Section 1446 – withholding tax on

foreign partner’s share of ECI
• Section 864(c)(8) – Gain/loss of foreign

persons from sale or exchange of certain
partnership interests

• Section 1446(f) – special rules for
withholding on dispositions of
partnership interests

FC

US 
LP



ETOB and ECI
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Issues
• Section 864(c)(2)(B) and Reg. §1.864-

4(c)(1) and (3) – Business-Activities
Test

• U.S. source investment income is ECI if
the activities of the U.S. trade or
business are a “material factor” in the
realization of the income

• Generally relevant for investment
income that arises directly from the
active conduct of the taxpayer’s U.S.
trade or business

• See Reg. §1.864-4(c)(3)(ii), Ex. 2

FC

US 3rd 
Parties

royalties



ETOB and ECI
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Step 1
• Determine whether FC is ETOB
Step 2
• If FC is ETOB, then determine gross ECI
Step 3
• Determine allowed deductions and credits

• Deductions allowed to the extent they “are connected” with gross ECI
• Reg. §1.861-8 through -17 and -20 set forth detailed rules for allocating and

apportioning deductions
• Reg. §1.882-5 provides rules for determining the interest deduction allowed to FC
• Reported on Schedule H



ETOB and ECI
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General Rules
• First determine whether any of its deductions are “definitely related” to a particular

“class,” or broad category of income
• A deduction is “definitely related” to a class of gross income if it is incurred:

• as a result of or incident to the activity; or
• in connection with the property, from which the gross income is derived

• Classes include compensation for services, gross income derived from business,
gains derived from dealings in property, interest, rents, royalties and dividends



ETOB and ECI
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General Rules
• If “definitely related,” then apportioned between the “statutory grouping” (i.e., ECI)

and the “residual grouping” (i.e., non-ECI)
• Apportionment done “in a manner which reflects to a reasonably close extent the

factual relationship between the deduction and the grouping”
• E.g., gross sales or receipts, COGS, assets used, salaries paid, space utilized, time

spent, etc.



ETOB and ECI
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General Rules
• If deduction is not definitely related to a particular class of gross income, then

apportioned between ECI and non-ECI based on the ratio of gross income
• Special rules apply to

• R&E (See Reg. §1.861-17)
• Stewardship (See Reg. §1.861-8(e)(4))
• Legal and accounting fees (See Reg. §1.861-8(e)(5))
• Income Taxes (See Reg. §1.861-8(e)(6))
• Losses on sale, exchange or other disposition of property (See Reg. §1.861-1 and

§1.865-2)
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IV. Section III – Branch Profits 
Tax and Tax on Excess Interest



Branch Profits Tax (“BPT”)
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Overview
• Creates U.S. tax parity between FC U.S.

branches and FC U.S. subsidiaries
• Dividends from US Sub generally subject to

30% withholding (or lower treaty rate)
• Dividend equivalent amount (“DEA”) of US

branch subject to 30% BPT (or lower treaty
rate)

FC FC

US SubUS 
Branch

dividendsDEA



Branch Profits Tax (“BPT”)
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General Rules
• BPT applies to effectively connected earnings and profits (“ECE&P”) to the extent

such ECE&P is not reinvested a U.S. trade or business
• 30% BPT (unless reduced by treaty) applies to the DEA
• DEA is the foreign corporation’s ECE&P for the tax year adjusted downward (but

not below zero) to reflect increases in “U.S. net equity” and adjusted upward to
reflect decreases in U.S. net equity

• Essentially imposes BPT on current ECE&P that is not retained and reinvested in
branch assets and is deemed to be repatriated back to the home office

• Upward adjustments of the DEA may not exceed the foreign corporation’s
accumulated ECE&P at the end of the prior taxable year
• Similar concept as the §301(c) ordering rules with some differences
• BPT also incorporates a “nimble dividend” concept similar to actual dividends



Branch Profits Tax (“BPT”)
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Example Based off Reg. §1.884-1(b)(4) Ex. 4
• FC 2021 U.S. Net Equity: $1,000
• FC 2021 ending accumulated ECE&P: $0
• FC 2022 current ECE&P: $100
• FC 2022 U.S. Net Equity: $1,040
• FC 2022 DEA = $60 ($100 current ECE&P - $40 increase in U.S. Net Equity)

• Accumulated ECE&P at the beginning of 2023: $40 ($100 accumulated ECE&P
- $60 DEA)

• FC 2023 current ECE&P: $125
• FC 2023 U.S. Net Equity: $990
• FC 2023 DEA = $165 ($125 current ECE&P + lesser of (a) $50 (decrease in U.S. Net

Equity) or (b) $40 (accumulated ECE&P at the end of the prior year)



Branch Profits Tax (“BPT”)
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Example Based off Reg. §1.884-1(b)(4) Ex. 6
• FC 2020 ECE&P deficit: ($100)
• FC 2021 ECE&P deficit: ($100)
• FC 2022 ECE&P: $90
• FC’s U.S. net equity for 2021 and 2022: $2,000
• DEA = $90 = current EC&P with no adjustments since no changes in net equity



Branch Profits Tax (“BPT”)
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Branch Terminations
• BPT generally does not apply if FC completely terminates all U.S. trade or business

activities
• Reg. §1.884-2T(a)(2)

– The FC must cease to have any U.S. assets;
– Neither the FC nor any related corporation may reinvest in a U.S. trade or

business within three years;
– The FC must have no ECI for three years from the end of the termination year;

and
– FC attaches a waiver of the period of limitations to its tax return

• If FC fails to completely terminate all of its U.S. trade or business, then FC subject to
BPT (with interest) for the tax year and all later tax years under normal rules, taking
into account any reduction in U.S. net equity resulting from the reduction in U.S.
assets



Branch Interest Tax
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Overview
• Interest paid by the US branch

generally treated as if paid by a U.S.
corporation so generally subject to
U.S. withholding. IRC §884(f)(1)(A)

• “Branch interest” = interest paid on:
– “U.S. booked liabilities” +
– Liabilities “specifically identified”

on the foreign books (for non-
banks) +

– Accrued but unpaid interest that
FC elects to treat as paid

• If 80% of FC’s assets are U.S. assets,
then all of FC’s interest generally
treated as branch interest

FC FC

US SubUS 
Branch

interest

Lender

interest



Branch Interest Tax
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Overview
• Excess interest when FC interest allocated to US

Branch under Reg. §1.882-5 is greater than
branch interest

• Excess interest is treated as if paid by a U.S.
subsidiary to FC on the last day of the year

• Excess interest is subject to a 30% (unless reduced
under a treaty) tax under IRC §881(a) and is
reported on Form 1120-F Section III Part II

• Special rules for foreign banks

FC

US 
Branch

Lender

Branch
interest

Excess
interest



Branch Interest Tax
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Overview
• Under Reg. §1.882-5, $300 of FC interest is

allocated to US Branch
• US Branch has branch interest of $200
• Excess interest is $100 (= $300 - $200)
• Branch interest to Lender subject to 30% U.S.

withholding tax (unless reduced by treaty or an
exception applies)

• Excess interest deemed paid to FC included on FC
Form 1120-F and subject to 30% U.S. tax (unless
reduced by treaty)

FC

US 
Branch

Lender

Branch
interest

Excess
interest



Disclaimer

41

This document is current as of October 1, 2022. This document is not written tax
advice directed at the particular facts and circumstances of any person. This document
is for general information purposes only, and should not be used as a substitute for
consultation with professional advisors
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“Citrin Cooperman” is the brand name under which Citrin Cooperman Advisors LLC and Citrin Cooperman & Company, LLP, independently owned entities, provide
professional services in an alternative practice structure in accordance with applicable professional standards. Citrin Cooperman & Company, LLP is a licensed
independent CPA firm that provides attest services, and Citrin Cooperman Advisors LLC and its subsidiary entities provide tax, advisory, and business consulting
services. Citrin Cooperman Advisors LLC and its subsidiary entities are not licensed CPA firms.
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This presentation by Googolplex Tax Services, LLC and Alison N.
Dougherty is not intended to provide legal, tax, accounting, or other
professional advice and it should not be relied upon as such or to
support U.S. tax positions of U.S. taxpayers or U.S. tax filers.

Googolplex Tax Services, LLC owns the content of this presentation
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use of this presentation by Googolplex Tax Services, LLC and Alison
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I. Who should file Form 1120-F

A. Protective Returns

B. Treas. Reg. § 1.882-4 along with Adams Challenge (UK) Ltd. v. Commissioner and Swallows Holdings, Ltd. v. Commissioner

II. Section I – Income from U.S. Sources Not Effectively Connected with the Conduct of a Trade or Business in the United States

A. FDAP withholding and when FDAP income reporting is required

III. Section II – Income Effectively Connected with the Conduct of a Trade or Business in the United States

A. Engaged in a U.S. trade or business

1. Activities conducted by a foreign corporation through a U.S. partnership

B. Income effectively connected to a U.S. trade or business

IV. Section III – Branch Profits Tax and Tax on Excess Interest

A. Calculating and reporting the Branch Profits Tax

V. Form 8833, Treaty-Based Return Position Disclosure under Section 6114 or 7701(b)

A. When treaty-based return position disclosure is required and certain key exceptions to reporting

B. Limitations on Benefits Article

VI. Form 5472, Information Return of a 25% Foreign-Owned U.S. Corporation or a Foreign Corporation Engaged in a U.S. Trade or Business

A. Information generally required

B. Exceptions from filing

C. Filing obligation for Foreign-Owned U.S. Disregarded Entities
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Preparing Form 1120-F for Foreign Corporations: 2021 Revisions, 
ECI, Protective Claims, and Branch Profits Tax

II. Section I – Income from U.S. Sources Not Effectively Connected with 
the Conduct of a Trade or Business in the United States

A. FDAP withholding and when FDAP income reporting is required
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Preparing Form 1120-F for Foreign Corporations: 2021 Revisions, 
ECI, Protective Claims, and Branch Profits Tax

Form 1120F, page 3, Section I – Income from 
U.S. Sources Not Effectively Connected with 
the Conduct of a Trade or Business in the United States
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Preparing Form 1120-F for Foreign Corporations: 2021 Revisions, 
ECI, Protective Claims, and Branch Profits Tax

II. Section I – Income from U.S. Sources Not Effectively Connected with the Conduct of a Trade or Business in the 
United States

A. FDAP withholding and when FDAP income reporting is required
 I.R.C. § 1442 provides for a 30% U.S. nonresident withholding tax on the payment to a foreign corporation of 

certain types of gross U.S. source income that is not effectively connected with a U.S. trade or business.   
 U.S. source fixed or determinable annual periodical (FDAP) gains, profits, and income paid to a foreign 

corporation
 Per IRC § 1441(b), this includes interest (other than original issue discount as defined in IRC § 1273), dividends, 

rent, salaries, wages, premiums, annuities, compensations, remunerations, emoluments, or other fixed or 
determinable annual or periodical gains, profits, and income, gains described in IRC § 631(b) or (c), amounts 
subject to tax under IRC § 871(a)(1)(C), and gains subject to tax under IRC § 871(a)(1)(D).

 U.S. federal Form 1042 and 1042-S reporting to the IRS by the U.S. withholding agent 
 U.S. withholding agent withholds and deposits the U.S. tax
 Foreign corporation payee receives the payment net of U.S tax
 U.S. withholding agent issues the Form 1042-S to the foreign corporation to report gross U.S. source FDAP 

income and U.S. nonresident tax withheld 
 30% U.S. nonresident withholding tax rate can be reduced under a U.S. income tax treaty with the foreign 

corporation’s country of residence but reduced treaty rate should be claimed and reflected on Form 1042-S

10/24/2022 Copyright © 2022 Googolplex Tax Services, LLC. All Rights Reserved. Page 49



Preparing Form 1120-F for Foreign Corporations: 2021 Revisions, 
ECI, Protective Claims, and Branch Profits Tax

II. Section I – Income from U.S. Sources Not Effectively Connected with the 
Conduct of a Trade or Business in the United States

A. FDAP withholding and when FDAP income reporting is required
 What is U.S. source FDAP income?
 Apply the U.S. federal source rules
 Non-ECI interest, dividends, rents, royalties, payments for independent 

contractor services performed in the United States 
 FDAP income and capital gains can be ECI 
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ECI, Protective Claims, and Branch Profits Tax

II. Section I – Income from U.S. Sources Not Effectively Connected with the Conduct of a 
Trade or Business in the United States

A. FDAP withholding and when FDAP income reporting is required

 U.S. federal source rules determine whether 
different types of income are U.S. source 
or foreign source

 General rules may apply but check exceptions
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II. Section I – Income from U.S. Sources Not Effectively Connected with the Conduct of a 
Trade or Business in the United States

A. FDAP withholding and when FDAP income reporting is required
 FDAP income and capital gains can be ECI 
 Asset-use test – FDAP and capital gains are ECI if such items are derived from 

assets used in, or held for use in, the conduct of U.S. trade or business.  For 
example, the following items are ECI.
 Income earned on a trade or note receivable acquired in the conduct of the 

U.S. trade or business. 
 Interest income earned from the temporary investment of funds needed in the 

U.S. trade or business. 
 Business-activities test – FDAP and capital gains are ECI if the activities of the U.S. 

trade or business were a material factor in the realization of the passive income 
items.
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II. Section I – Income from U.S. Sources Not Effectively Connected with the Conduct of a Trade or Business 
in the United States

A. FDAP withholding and when FDAP income reporting is required
 Reporting on Form 1120-F Section I is only for U.S. source income that is not ECI and which was not 

properly withheld upon and reported on the Form 1042-S to the foreign corporation 
 Consider Form 1042-S reporting from a U.S. partnership or a foreign partnership with U.S. source 

FDAP income subject to U.S. nonresident withholding tax 
 A foreign corporation partner’s share of undistributed Schedule K-1 and K-3 FDAP income for 

the current tax year is not subject to U.S. nonresident withholding tax until the following year 
when the U.S. federal Form 1065 partnership tax return is filed

 This can create a timing mismatch since the foreign corporation may technically be required to 
report the income and corresponding U.S. tax on the Form 1120-F for its current tax year when 
the Form 1042-S is not received for that year  

 How to resolve the timing issue?  
 Query:  Is the “lag method” permissible?      

10/24/2022 Copyright © 2022 Googolplex Tax Services, LLC. All Rights Reserved. Page 53



Preparing Form 1120-F for Foreign Corporations: 2021 Revisions, 
ECI, Protective Claims, and Branch Profits Tax

II. Section I – Income from U.S. Sources Not Effectively Connected with the Conduct of a 
Trade or Business in the United States

A. FDAP withholding and when FDAP income reporting is required
 Example #1 – U.S. subsidiary corporation pays a dividend out of E&P to its foreign 

corporation shareholder and Form 1042-S is issued
 Form 1120-F Section I reporting not required 
 What if the foreign corporation can qualify for a reduced U.S. tax rate under a 

treaty and it was not reported on the Form 1042-S?  
 Example #2 – U.S. partnership reports undistributed U.S. source FDAP income on a 

Form 1065 Schedule K-1 and K-3 issued to a foreign corporation partner and Form 
1042-S is not issued for the current tax year but will be issued for the following tax 
year
 Form 1120-F Section I reporting technically may be required 
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V. Form 8833, Treaty-Based Return Position Disclosure 
under Section 6114 or 7701(b)

A. When treaty-based return position disclosure is required and 
certain key exceptions to reporting
B. Limitations on Benefits Article
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 $10K Penalty for not filing the Form 8833 when required 
with a foreign corporation’s Form 1120-F

 To claim a treaty position, the foreign corporation must 
be a resident of the treaty country and qualify for treaty 
benefits under the Limitation on Benefits Article of the 
treaty

 Common Form 8833 treaty-based return position 
disclosures with a foreign corporation’s Form 1120-F:
 Treaty reduces U.S. branch profits tax rate
 Foreign corporation does not have a U.S. PE
 U.S. source ECI is not attributable to a U.S. PE 
 Treaty modifies amount of business profits 

attributable to a U.S. PE
 Treaty reduces U.S. tax rate on FDAP income not 

reported on a Form 1042-S
 Treaty reduces U.S. tax rate on gains from sale of U.S. 

real property
 Treaty resources income
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 U.S. Treas. Reg. § 301.6114-1(b) Form 8833 is required to report the following treaty-based return positions: 
 A nondiscrimination provision of the treaty prevents the application of an otherwise applicable IRC provision, other than with respect to making an election 

under IRC § 897(i)
 A treaty reduces or modifies the taxation of gain or loss from the disposition of a U.S. real property interest
 A treaty reduces or modifies the branch profits tax (IRC § 884(a)) or the tax on excess interest (IRC § 884(f)(1)(B))
 A treaty exempts from tax or reduces the rate of tax on dividends or interest paid by a foreign corporation that are U.S.-sourced under IRC § 861(a)(2)(B) or 

§ 884(f)(1)(A)
 A treaty exempts from tax or reduces the rate of tax on fixed or determinable annual or periodical (FDAP) income that a foreign person receives from 

a U.S. person, but only if:
 1. The amount is not properly reported on Form 1042-S and the foreign person is: 

(a) a controlled foreign corporation (as defined in IRC § 957) in which the U.S. person is a U.S. shareholder (as defined in IRC § 951(b)); 
(b) a foreign corporation that is controlled by a U.S. person within the meaning of IRC § 6038;
(c) a foreign corporation that is a 25-percent shareholder of the U.S. person under IRC § 6038A; or 
(d) a foreign related party, as defined under IRC § 6038A(c)(2)(B); 

 2. The foreign person is related to the payor under IRC § 267(b) or IRC § 707(b) and receives income exceeding $500,000, in the aggregate, from 
the payor and the treaty contains a limitation on benefits article; OR

 3. The treaty imposes additional conditions for the entitlement of treaty benefits (for example, the treaty requires the foreign corporation claiming 
a preferential rate on dividends to meet ownership percentage and ownership period requirements). 

 Income effectively connected with a U.S. trade or business of a taxpayer is not attributable to a permanent establishment or a fixed base in the United States
 A treaty modifies the amount of business profits of a taxpayer attributable to a permanent establishment or a fixed base in the United States
 A treaty alters the source of any item of income or deduction (unless the taxpayer is an individual)
 A treaty grants a credit for a foreign tax which is not allowed by the Code
 The residency of an individual is determined under a treaty and apart from the IRC
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 U.S. Treas. Reg. § 301.6114-1(c) Form 8833 reporting is waived for the following treaty-based return positions: 
A treaty reduces or modifies the taxation of income derived by an individual from dependent personal services, pensions, annuities, social 

security, and other public pensions, as well as income derived by artists, athletes, students, trainees, or teachers
A Social Security Totalization Agreement or Diplomatic or Consular Agreement reduces or modifies the income of a taxpayer
A treaty exempts a taxpayer from the excise tax imposed by IRC § 4371, but only if certain conditions are met (for example, the taxpayer has 

entered into an insurance excise tax closing agreement with the IRS)
A treaty exempts from tax or reduces the rate of tax on FDAP income, if the beneficial owner is an individual or governmental entity
A partnership, trust, or estate has disclosed a treaty position that the partner or beneficiary would otherwise be required to disclose
Unless modified by the Form 8833 instructions, a treaty exempts from tax or reduces the rate of tax on FDAP income that is properly 

reported on Form 1042-S and the amount is received by a:
a. Related party (within the meaning of IRC § 6038A(c)(2)) from a reporting corporation within the meaning of IRC § 6038A(a) 

(a domestic corporation that is 25% foreign owned and required to file Form 5472);
b. Beneficial owner that is a direct account holder of a U.S. financial institution or qualified intermediary, or a direct partner, 

beneficiary, or owner of a withholding foreign partnership or trust, from that U.S. financial institution, qualified intermediary, or 
withholding foreign partnership or withholding foreign trust (whether the Form 1042-S reporting is on a specific payee or pooled basis); 
OR

c. Taxpayer that is not an individual or a State, if the amounts are not received through an account with an intermediary or with respect 
to an interest in a partnership or a simple or grantor trust, and if the amounts do not total more than $500,000 for the tax year. 
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VI. Form 5472, Information Return of a 25% Foreign-Owned U.S. 
Corporation or a Foreign Corporation Engaged in a U.S. Trade or Business 

A. Information generally required
B. Exceptions from filing
C. Filing obligation for Foreign-Owned U.S. Disregarded Entities
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 Form 5472 filing requirement
1. Reporting corporation

a. U.S. C corporation with a 25% direct or indirect foreign 
shareholder

b. Foreign corporation engaged in a U.S. trade or business
c. U.S. disregarded entity with a foreign owner (e.g., U.S. SMLLCs)

 Tax years beginning on or after 1/1/2017
 Tax years ending on or after 12/13/2017   

2. Reportable transaction
a. Accruals and payments
b. Commercial business transactions
c. Only for U.S. DRE: capital contributions and earnings distributions 

3. Related party 
a. 25% direct or indirect foreign shareholder of the reporting 

corporation
b. Any person related to the reporting corporation under IRC § 267(b) 

or 707(b)(1)
c. Any person related to a 25% foreign shareholder of the reporting 

corporation under IRC § 267(b) or 707(b)(1)
d. Any other person who is related to the reporting corporation 

within the meaning of IRC § 482 and the related regulations
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 Form 5472 filing requirement – Reporting corporation 
ownership attribution rules

 The constructive ownership rules of IRC § 318 apply 
with the following modifications to determine if a 
corporation is 25% foreign owned. 

 Substitute “10%” for “50%” in IRC § 318 318(a)(2)(C).  
For attribution from corporations:  A 10% or greater 
shareholder of the corporation owns proportionately 
what the corporation owns in another corporation.

 Do not apply IRC § 318(a)(3)(A), (B), and (C), so as to
consider a U.S. person as owning stock that is owned 
by a foreign person.  For attribution to entities, 
downward attribution from a foreign person is not 
applicable.
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 Form 5472, page 2, Part III report the name, address, 
identifying information for U.S. or foreign related party

 Only report specific amounts on Form 5472, page 2, 
Part IV if payment or accrual with respect to a foreign 
related party

 Reportable transactions of reporting corporations 
including U.S. disregarded entities with foreign related 
parties are reported on Form 5472, page 2, Part IV

 U.S. disregarded entities also report other transactions 
in connection with the formation, acquisition 
disposition, dissolution of the U.S. DRE per U.S. Treas. 
Reg. § 1.482-1(i)(7) including capital contributions and 
distributions on Form 5472, page 2, Part V on attached 
statement

 Form 5472, page 2, Part VI reports nonmonetary 
transactions and transactions for less than full 
monetary consideration  (*Could attract IRS scrutiny)

10/24/2022 Copyright © 2022 Googolplex Tax Services, LLC. All Rights Reserved. Page 63



Preparing Form 1120-F for Foreign Corporations: 2021 Revisions, 
ECI, Protective Claims, and Branch Profits Tax

 Form 5472, page 3, Part VII Additional Information – Pay attention
 Import of goods from related party
 Cost Sharing Arrangement (U.S. Treas. Reg. § 1.482-7)
 Payment or accrual of interest or royalty expense subject to 

IRC § 267A disallowance
 IRC § 250 FDII deduction (U.S. C corporation) 
 Intercompany related party debt with IRC § 482 safe-haven 

interest rate  
 Issuance or refinance of intercompany related party debt
 U.S. Treas. Reg. § 1.385-3 distribution or acquisition 

 Part VIII Cost Sharing Arrangement (CSA) 
 Part IX IRC § 59A Base Erosion and Anti-Abuse Tax (BEAT) Reporting
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 Form 5472 Reporting exceptions – A reporting corporation is not required to file Form 5472 if any of the following apply.

1. It had no reportable transactions of the types listed in Parts IV and VI of the form and, in the case of a reporting corporation that is a foreign-owned 
U.S. disregarded entity, also had no reportable transactions of the type listed in Part V of the form.

2. A U.S. person that controls the foreign related corporation files Form 5471 for the tax year to report information under IRC § 6038. To qualify for this 
exception, the U.S. person must complete Schedule M (Form 5471) showing all reportable transactions between the reporting corporation and the 
related party for the tax year. This exception does not apply to foreign-owned U.S. disregarded entities.

3. The related corporation qualifies as a foreign sales corporation for the tax year and files Form 1120-FSC. This exception does not apply to foreign-
owned U.S. disregarded entities.

4. It is a foreign corporation that does not have a permanent establishment in the United States under an applicable income tax treaty and timely files 
Form 8833.

5. It is a foreign corporation all of whose gross income is exempt from taxation under IRC § 883 and it timely and fully complies with the reporting 
requirements of IRC §§ 883 and 887.

6. Both the reporting corporation and the related party are not U.S. persons as defined in IRC § 7701(a)(30) and the transactions will not generate in any 
tax year:

a. Gross income from sources within the United States or income effectively connected, or treated as effectively connected, with the conduct           
of a trade or business within the United States; or
b. Any expense, loss, or other deduction that is allocable or apportionable to such income.

Note. Exception 6 does not apply to foreign-owned U.S. disregarded entities. 
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 Form 5472 Reporting for U.S. members of consolidated group filing a U.S. federal Form 1120 
consolidated corporate income tax return

 If a reporting corporation is a member of an affiliated group filing a U.S. federal Form 1120 consolidated 
corporate income tax return, U.S. Treas. Reg. § 1.6038A-2 may be satisfied by filing a U.S. federal 
consolidated Form 5472. The common parent must attach to Form 5472 a schedule stating which 
members of the U.S. affiliated group are reporting corporations under IRC § 6038A, and which of those 
members are joining in the consolidated filing of Form 5472. The schedule must show the name, 
address, and employer identification number (EIN) of each member who is including transactions on the 
consolidated Form 5472.

 Note. A member is not required to join in filing a consolidated Form 5472 just because the other 
members of the group choose to file one or more Forms 5472 on a consolidated basis.
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 Form 5472 Reporting penalties: 
 $25K USD penalty for the failure to file each Form 5472 for a reporting corporation per year 

 Separate Form 5472 required for each related party
 $25K USD penalty for substantially incomplete Form 5472

 Substantially incomplete Form 5472 = failure to file 
 Each member of a group of corporations filing a U.S. federal Form 1120 consolidated corporate 

income tax return is a separate reporting corporation subject to a separate $25K USD penalty 
and each member is jointly and severally liable. 

 Continuation penalty:  Additional $25K USD penalty if the failure to file Form 5472 continues for 
more than 90 days after notification by the IRS. This penalty applies with respect to each related 
party for which a failure occurs for each 30-day period (or part of a 30-day period) during which 
the failure continues after the 90-day period ends. 

 Criminal penalties under IRC §§ 7203, 7206, and 7207 also may apply for failure to submit 
information or for filing false or fraudulent information.
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which is protected by copyright laws. Strafford Publications webinar
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for commercial or other purposes without prior written
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Alison N. Dougherty provides U.S. tax reporting, compliance, consulting, planning, and structuring solutions to U.S. 
and foreign corporations, partnerships, LLCs, individuals, and trusts.  Alison specializes in U.S. international tax 
reporting and compliance with the preparation and review of the U.S. federal Forms 5471, 926, 8992, 8993, 5472, 
8865, 8858, 8621, 8804, 8805, Schedules K-2 and K-3, 1116, 1118, 1042, 1042-T, 1042-S, 8832, 8833, 2555, 3520, 
3520-A, 5713, 1120-F, 1040-NR, 8288, 8288-A, 8288-B, 8233, 8840, 8843, 8854, 8938, and FBAR. She has extensive 
experience working with U.S. businesses and individuals with outbound activities in foreign countries.  She has also 
worked with foreign companies and nonresident individuals with inbound activities in the United States. She has 
significant experience with U.S. nonresident withholding tax, foreign partnership withholding tax, and FIRPTA 
withholding tax.  She has managed U.S. tax compliance and advisory client engagements for U.S. C corporations, S 
corporations, partnerships, LLCs, U.S. individuals, U.S. trusts, foreign corporations, foreign partnerships, foreign LLCs, 
nonresident individuals, and foreign trusts.  

Alison is a CPA and a tax attorney with more than 15 years of combined experience in public accounting, the practice 
of law, and corporate industry.  Alison was previously a tax partner in a large regional public accounting firm in the 
Washington, DC area.  She has served clients in various industries including technology, U.S. government contracting, 
commercial services, telecommunications, real estate, investment partnerships, commodities, high net worth 
individuals, and family offices. She has also served as a technical resource to other CPAs, accountants, tax 
professionals, public accounting firms, attorneys, and law firms. 

Alison is focused on simplifying and making the U.S. international tax reporting process efficient and cost-effective for 
U.S. taxpayers and tax professionals. Her business goals include developing proprietary U.S. international tax reporting 
software applications to provide leading-edge technology driven solutions.             

Education: 
AICPA U.S. International Tax Certificate, January 1, 2021
Master of Laws (LL.M.) in Securities and Financial Regulation, conferred with academic distinction, 
Georgetown University Law Center, May 23, 2004
Master of Laws (LL.M.) in Taxation, University of Denver College of Law, August 11, 2000
Juris Doctor, University of Denver College of Law, August 13, 1999
Bachelor of Arts in Foreign Language (French), Virginia Commonwealth University, May 20, 1995 

Email:  adougherty@googolplextax.com
Telephone: (301) 857-7611

Alison N. Dougherty, J.D., LL.M., CPA
Managing Member, Googolplex Tax Services, LLC
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