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I. Introduction 

In this MCLE seminar, we will discuss the law and procedure in premises liability cases 
by focusing on a case study of a hypothetical slip-and-fall case. The hypothetical facts include 
some evidence showing potential comparative fault of the injured plaintiff, as well as potential 
employer fault.  

The presentation will encompass a legal analysis of premises liability and the interplay of 
the fault issues for the various parties. In addition, we will discuss strategies for pleading; 
strategies for discovery; and the general themes to be developed in litigation. The presentation is 
offered from both the plaintiff’s and the defendant’s perspectives.  

As a schematic outline, the presentation will cover the following topics: 

 Hypothetical Fact Pattern: Delivery Driver Slip and Fall 

 Overview of Basic Premises Liability Principles 

 Anticipating The Parties’ Arguments in Premises Cases 

 Themes for the Parties in Premises Liability Cases 

 Issues of Comparative Fault 

 Litigation and Discovery in Premises Liability Cases 

 Employer Fault and Workers Compensation Apportionment Issues 

 

II. Hypothetical Fact Pattern: Delivery Driver Slip and Fall  

In this case study, we will consider an incident with the following facts: 

Delivery Driver Jon has been delivering packages for Acme Deliveries for about 6 
months.  The owner, operator and manager or Acme Deliveries, Mr. Owner, provided Jon with a 
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work truck and a dolly for delivering packages, but he never told or instructed Jon about how or 
when to use the dolly.  On a weekday in January, Jon’s employer sent him to deliver a large and 
heavy package to the front desk of the Quality Hotel.   

Jon parked his work truck in the parking lot of the Quality Hotel, but the hotel did not 
have a dedicated parking space for deliveries, and so Jon had to park his work truck and bring 
the package to the front desk from the back of the hotel’s parking lot.  Jon grabbed the package 
with his hands instead of opening the back of the work truck in order to extract and use the dolly.  
The size of the package caused Jon’s left side view to be partially obscured.   

After walking through the doorway entrance of the Quality Hotel, the hotel’s doorman 
asked Jon where he was going with the package, and Jon told him that he was delivering the 
package to the hotel’s front desk.  The doorman told Jon that the front desk was about 20 feet to 
the right of the entrance. 

On the day that Jon went to the Quality Hotel, the hotel’s employees had just finished 
mopping the wooden floor between the entrance and the front desk.  However, the hotel’s 
employees only put down one wet floor warning sign in the lobby of the hotel, which they placed 
on the far-left side of the lobby floor – even though the hotel’s own safety rules required the 
employees to block off access to wet floor areas and put down multiple warning signs.  

After being instructed of where to walk by the Quality Hotel’s doorman, Jon proceeded 
to walk through the lobby and towards the front desk of the hotel.  However, Jon did not see the 
small yellow sign on the left side of the hotel lobby that said: “Caution, Wet Floor Ahead.”  Jon 
did not see the small sign that was placed in a different area from where he was walking.   

When Jon was walking towards the front desk with the package, he looked straight ahead 
and therefore did not see the puddle of water that was negligently left in the middle of the hotel 
lobby floor by the employee who mopped the floor.  Jon stepped in the puddle, slipped and 
seriously injured himself as a result. Jon suffered a broken right patella (kneecap) as a result of 
the fall.  The hotel’s employees called for an ambulance immediately, which took Jon to the ER. 

Our task is to identify and balance all issues, including contributory fault, employer fault, 
and third party fault, and to consider how each side should approach the litigation.  

 

III. Overview of Basic Premises Liability Principles  

The statutory basis for premises liability is found in the negligence statute, Civil Code 
section 1714: 

(a) Everyone is responsible, not only for the result of his or her 
willful acts, but also for an injury occasioned to another by his or 
her want of ordinary care or skill in the management of his or her 
property or person, except so far as the latter has, willfully or by 
want of ordinary care, brought the injury upon himself or herself. 
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Civil Code section 1714 is the same statute that provides the basis for negligence claims. 
“The elements of a negligence claim and a premises liability claim are the same: a legal duty of 
care, breach of that duty, and proximate cause resulting in injury.” (Kesner v. Superior Court 
(2016) 1 Cal.5th 1132, 1158; see, CACI 1000, Premises Liability – Essential Factual Elements) 

Who owes a duty to keep the property safe? More than just property owners. Courts 
consider control – the actual conduct of managing property – as more critical than legal 
ownership. If someone exercises control over property, premises liability may apply – for 
example, where an owner undertakes to control neighboring property. (CACI 1002) “A 
defendant need not own, possess and control property in order to be held liable; control alone is 
sufficient.” (Alcaraz v. Vece (1997) 14 Cal.4th 1149, 1162 [landowner may have a duty related 
to an electrical box on adjacent property where owner maintained area around box, and a person 
tripped there]) 

Whom does the owner’s duty run to – who are the potential plaintiffs? Basically, any 
person who would foreseeably encounter the hazard, including invitees and even trespassers. 
(Rowland v. Christian (1968) 69 Cal.2d 108, 119) Pertinent to our case study: Landowners have 
a duty to employees of other entities, such as service or delivery people, who are performing 
work on the landowner’s premises. (Markley v. Beagle (1967) 66 Cal.2d 951, 955-956 [landlord 
was liable where a service worker encountered a faulty railing on the premises and fell]) 

What constitutes negligent management of property? Property owners must use 
reasonable care to keep the property in a reasonably safe condition. (CACI 1001) To fulfil this 
duty, owners must use reasonable care to inspect their property for hazards, and to remedy any 
hazards they discover. (CACI 1003) 

An owner is assumed to know about any hazards created by the owner’s employees. 
(Getchell v. Rogers Jewelry (2012) 203 Cal.App.4th 381, 386 [in slip and fall case, owner had 
constructive knowledge of dangerous puddle of cleaning fluid created by his employees].) 

The duty to inspect for hazards may require periodic inspections, with frequency of 
inspections as appropriate to the situation. “If the store owner’s practices create a higher risk that 
dangerous conditions will exist, ordinary care will require a corresponding increase in 
precautions.” (Moore v. Wal-Mart Stores, Inc. (2003) 111 Cal.App.4th 472, 479; See, Ortega v. 
Kmart Corp. (2001) 26 Cal.4th 1200, 1206 [grocery store owner had a duty to inspect frequently 
for food spillage].)  

To remedy a hazard, the owner must do one or more of the following: 

 Eliminate the hazard 
 Guard against the hazard 
 Warn against the hazard 

(Williams v. Carl Karcher Enters. (1986) 182 Cal.App.3d 479, 488; see CACI 1003, 
Unsafe Conditions) Generally, the owner should proceed in this order: First try to eliminate the 
hazard; then, try to prevent people from encountering the hazard; and if these aren’t possible, 
then warn people about the hazard. 
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Property owners may owe duties to the plaintiff based on other legal theories. Duties may 
be created by statute, by contract, by assumption of a duty, and/or by the relationship of the 
parties. It is important to investigate whether the landowner has additional obligations to the 
plaintiff. 

When addressing workplace hazards at an employer’s place of business, each industry’s 
activities present a unique set of hazards on the premises. In evaluating what constitutes 
“reasonable care” for a business owner in particular circumstances, there important sources of 
guidance: 1) statutes, regulations, and codes; and 2) standards of conduct in the particular 
industry. Together these establish (or suggest) the “rules of the road” for the situation, which can 
be used to determine whether the owner was compliant with the standard of care. 

Most industries have developed principles and rules for safe practices for the 
circumstances where hazards frequently arise. Standard industry safety practices are admissible 
to show what a reasonable, similarly-situated defendant would do. (CACI 413; Holt v. 
Department of Food and Agriculture (1985) 171 Cal.App.3d 427, 435) 

In addition, statutes or regulations may prescribe specific safety measures for the 
particular circumstances. (CACI 418; see, Merrill v. Buck (1962) 58 Cal.2d 552, 559 [building 
code]; (Elsner v. Uveges (2004) 34 Cal.4th 915, 928 [Cal-OSHA regulations]) 

In our hypothetical, the hotel owner would be assumed to know about the hazard of the 
wet floor, since this was created by his employees. The basic negligence question would be 
whether the owner acted reasonably to guard the wet floor (prevent people from walking on it), 
and/or reasonably warned about the wet floor (putting up signs). Industry standards for dealing 
with wet floors would be relevant to determining the owner’s negligence.  

 

IV. Anticipating The Parties’ Arguments in Premises Cases 

There are typical strategies that each side frequently adopts in premises liability cases. It 
is useful to anticipate the opponent’s strategy in advance and take steps to reduce the opponent’s 
effectiveness. 

Plaintiff: Anticipating Defendant’s Defenses 

From the plaintiff’s perspective, it is can be guaranteed that the defense will attempt to 
argue comparative fault. The defense will say that your client was negligent, either in failing to 
see the hazard, in failing to avoid it, or in some aspect of dealing with the hazard. (See section 
VI., Issues of Comparative Fault, infra.) 

A comparative fault analysis may be combined with the argument that the hazard was 
open and obvious – anyone could see the hazard, so the owner had no duty to warn about it. (See, 
CACI 1004 Obviously Unsafe Conditions) 
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Therefore, it is imperative to thoroughly interview your client. Is your client generally a 
careful person? Get every detail regarding how the incident occurred – particularly answering the 
following questions: 

 Did your client know of the dangerous condition? 
 Has your client been there before? 
 Why was your client there? 

Defendant: Anticipating Plaintiff’s Claims 

For the defendant, it is important at the outset to read the Complaint carefully. What is 
Plaintiff alleging? How far do the allegations go - Are there allegations of gross negligence or 
intent/malice? 

One should then gather information from Client – get their side of the story. See whether 
the Plaintiff’s description of what happened accurate. What is the “actual” story from Client’s 
perspective ? On should keep in mind that the client may be proved wrong. 

Use the facts and your investigation to objectively determine if liability will be in dispute. 

If liability is disputed, Plaintiff must necessarily focus on proving the allegations in the 
Complaint. 

The severity of the plaintiff’s injury will play a role in shifting the focus of the litigation. 
If the plaintiff’s injury is severe and/or permanent, the injury itself is likely to be a focus of the 
litigation. Where the injury non-permanent, or minor, the wrongful acts of Defendant(s) are 
likely to be the focus. 

 

V. Themes for the Parties in Premises Liability Cases 

Plaintiff - Drafting the Complaint 

In drafting the complaint in a premises liability case, plaintiff’s counsel should focus on 
ensuring that all necessary elements of premises liability are stated. It is beneficial is the 
complaint is also drafted persuasively, to emphasize (typically) that the defendant knew or 
should have known about the hazard, but did not do enough to remedy it.  

Complaints are drafted near the outset of a case prior to discovery. AT that point 
plaintiff’s counsel does not have all information about the case – and the facts will always look 
different after discovery. For that reason, don’t corner yourself by being too specific. Facts 
improperly stated in the Complaint may derail the litigation through a demurrer or a motion for 
summary judgment.  

California is a notice pleading state. Allegations in the complaint are construed liberally 
with a view to substantial justice. (CCP §452) This permits the plaintiff to draft the Allegations 
in the Complaint in broad terms. 
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Most importantly: Make sure the elements of the cause of action are all properly stated. 
Look up the CACI Instruction, and ensure all elements are there. Failure to do so subjects the 
complaint to demurrer. 

Crafting the Themes for Defendant’s Case 

As the case proceeds, discovery is important to make all facts in the pattern known. Many 
of the facts in the pattern will not be known without focused discovery. 

Examples of additional facts that should be discovered: 

 Was the puddle obvious to persons with unobstructed views? 

“Generally, if a danger is so obvious that a person could reasonably be expected to see it, 
the condition itself serves as a warning, and the landowner is under no further duty to remedy or 
warn of the condition.”  Jacobs v. Coldwell Banker Residential Brokerage Co. (2017) 14 
Cal.App.5th 438, 447, quoting Krongos v. Pacific Gas & Electric Co. (1992) 7 Cal.App.4th 387, 
393. 

In our hypothetical: Probably not, under the facts presented. 

 Was there a work-safety violation? 

If the plaintiff’s employer did not follow all safety rules and regulations, this improves 
the chances of shifting significant blame to Plaintiff and Employer. 

 If warning signs had been properly placed, would Plaintiff’s or Employer’s 
negligence made the warnings futile? 

“A principle in tort law is that when ‘subsequent to the defendant's negligent act, an 
independent intervening force actively operates to produce the injury, the chain of causation may 
be broken. It is usually said that if the risk of injury might have been reasonably foreseen, the 
defendant is liable, but that if the independent intervening act is highly unusual or extraordinary, 
not reasonably likely to happen and hence not foreseeable, it is a superseding cause, and the 
defendant is not liable.’”  Ash v. North American Title Co. (2014) 223 Cal.App.4th 1258, 1274, 
quoting 6 Witkin, Summary of Cal. Law (10th ed. 2005) Torts, § 1197. 

After obtaining a firm understanding of the facts, take a look at the big picture. What 
resonates with you? With colleagues? With lay persons such as your friends/family?  

It may make sense for the defendant to admit negligence. In this situation presented, 
probably the defendant should so admit. But perhaps defendant should also make a gentle 
assertion of a complete defense (e.g. obvious hazard, superseding cause). 

Generally, being forthright about the Client’s own mistakes, makes the jury more likely 
to shift significant fault to other parties. 

In our hypothetical, a potential theme for the defense would be as follows: 
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“The Hotel staff made an honest mistake, but that mistake probably 
wouldn’t have hurt Plaintiff if his employer provided proper training, and 
if Plaintiff had been paying proper attention.”  

 

VI. Issues of Comparative Fault 

Defendant may claim (and usually does claim) that plaintiff made some mistake that 
contributed to causing plaintiff’s injuries. The relevant CACI instruction reads:  

CACI 405 - Plaintiff’s Comparative Fault 

Defendant claims that Plaintiff’s own negligence contributed to the 
harm. To succeed, Defendant must prove : 

1. That Plaintiff was negligent; and 

2. That Plaintiff’s negligence was a substantial factor in causing 
the harm. 

If Defendant proves the above, Plaintiff’s damages are reduced by 
your determination of  the percentage of Plaintiff’s responsibility. 

If a jury finds the plaintiff was comparatively negligent, this will reduce the percentage of 
plaintiff’s recovery and reduce what the defendant will owe. A jury will be tasked with assigning 
percentages of responsibility to each person listed on the verdict form. The defendant is only 
responsible for the assigned percentage.  

From plaintiff’s perspective: Where there is evidence plaintiff was somewhat negligent, it 
is often useful to simply keep the focus on the defendant’s negligence, which caused the hazard 
in the first place.  

Here, Delivery Driver Jon can reduce the level of his own contribution to focusing the 
jury’s attention on the workplace violations.  If those workplace violations had not occurred, the 
dangerous condition would never have existed, and the accident would never have happened. 

Defendant may also attribute fault to third parties not in the lawsuit, such as the plaintiff’s 
employer, or other contributing persons or entities.  

Here (assuming Plaintiff is sympathetic), defendant Hotel can use the employer as the 
“boogeyman.”  “If only they had properly trained Mr. <Plaintiff> to use a dolly for large 
packages.”  “They had 6 months to do so, for goodness’ sake.” 
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VII. Litigation and Discovery in Premises Liability Cases 

Plaintiff’s Discovery Plan 

Discovery may be based on the claims and defenses in the pleadings (CCP sec. 
2017.010), particularly, plaintiff’s allegations in the Complaint. For premises liability cases, it is 
important to propound discovery into: 

 The creation and existence of the hazard 
 Foreseeability that someone might encounter the hazard  
 Owner’s knowledge of hazard – Inspection regime 
 Owner’s response to the hazard (eliminate, guard, and/or warn) 

Plaintiff should also conduct discovery into the landowner’s defenses in their Answer 

Plaintiff should propound Requests for Admissions. These are powerful tools to uncover 
the opposing party’s claims, defenses, and supporting evidence. Any matter admitted in response 
to an RFA may be conclusively established against the party making the admission.  (Wilcox v. 
Birtwhistle (1999) 21 Cal.4th 973). Further, the RFAS should be accompanied by Form 
Interrogatories, No. 17.1, to obtain discovery about facts, witnesses and documents supporting  
the responding parties’ denials of allegations in the RFAs 

Document requests should be crafted to obtain everything about the property, the hazard, 
the activity creating the hazard, and the people who were involved.  

Plaintiff should conduct a site inspection early in the case. (Code Civ. Proc. § 
2031.0101(a).)  This is a basic part of every investigation and will almost always yield critical 
information and insights.  

Plaintiff should seek to obtain all videos and photos of the incident and the incident area. 
Immediately on getting the case, counsel should send “Preservation of Evidence” letters to the 
property owner and anyone with relevant evidence. The letters should ask for production of these 
materials directly to your office within 7 days. 

 Defendant’s Litigation Strategies 

The defendant should assess the Complaint. Check to see if there are aany grounds for 
dispositive demurrer. Also, see if the Statute of Limitations was met. See whether Demurrer is 
appropriate, even though this is unlikely to be dispositive?  

In premises liability cases, it is Rare that demurrer is appropriate, especially given 
relatively new meet-and-confer requirement of Cal. Code Civ. Pro. § 430.41. 

In drafting the Answer, Don’t forget to check if complaint is verified, and general denial 
option unavailable. 

Here, the fact pattern offers defendant several key Affirmative Defenses: 

 Comparative Fault/Apportionment 
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 Superseding Cause 
 Obviousness 
 Assumption of Risk (as Plaintiff’s knowledge will be unknown) 

Finally, defendant should investigate whether a Cross-Complaint is appropriate. Here, 
probably not at the outset, but likely after facts discovered. 

Defendant’s Discovery Plan 

Defendant should craft discovery using all available discovery tools.  

Defendant may utilize Form Interrogatories for basic facts, e.g.: 

 Who is plaintiff? 
 Plaintiff’s story of what occurred 
 Identification of witnesses 
 What damages is Plaintiff claiming? 
 Identification of treating medical providers 

Defendant may utilize Special Interrogatories for focused inquiries, e.g.: 

 What was plaintiff doing prior to the incident (or the night before?) 
 Work history 
 Particulars regarding training by employer 
 Identification of relevant pre-existing conditions, PRIOR medical providers, and 

relevant POST-incident injuries 

Defendant should propound Inspection Demands to request the following: 

 All documents supporting each cause of action 
 Photos of injuries (pre, and post-surgery/treatment) 
 Medical Records (also subpoena providers) 
 Employment Records (lost wages? Schedule?) (also obtain from employer) 
 Workers’ Compensation records 

Defendant may utilize Requests for Admission. These are best employed after initial 
discovery to establish key facts (however, strategies on RFAs differ greatly). RFAs may also be 
critical for authenticating documents prior to trial. 

It is critical to take Depositions of key witnesses. Take advantage of opportunity to assess 
deponent, should they be called at trial. Also, assume there are documents that have not been 
produced, and explore deponent’s memory. 

For the Plaintiff’s deposition, try to get concessions that will help your client’s case. In 
our hypothetical, try to get admissions that Plaintiff actually DID see the puddle on the floor, or 
perhaps he heard someone say, “be careful of the floor, it’s slippery,” well before the slip.  
Almost always, the client can provide guidance on key questions to ask. 
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Use the deposition to evaluate the plaintiff as a witness. How does Plaintiff’s story come 
across? Will they be believable in front of a jury? 

Defendant may utilize subpoenas to obtain 1) medical records, and 2) documents from 
non-parties.  

Discovery as against the employer, or another cross-defendant, can be focused on issues 
related to shifting of liability. In our hypothetical, discovery may focus on the third party’s: 

 Training procedures/manuals 
 Equipment 
 Scheduling 
 Safety personnel and protocols 

 

VIII. Employer Fault and Workers Compensation Apportionment Issues 

The issue of employer fault is often critical in a premises liability case involving a service 
worker. Employer fault will initially reduce the exposer of the defendant landowner. However, 
employer fault will also affect the plaintiff’s final recovery, since the employer’s work comp 
insurer will seek to use the recovery to pay for past and/or future benefits to the employee.  

Employer Fault Generally 

Employer negligence in a personal injury case is established by showing that the 
employer’s breach of duty caused injury (Elam v. College Park Hospital (1982) 132 Cal.App.3d 
332, 338.) 

In addition, employers have a statutory safety duty to their employees. Cal-OSHA (8 
CCR sec 3203) requires employers to establish a workplace injury and illness prevention 
program (“IIPP”).  

Under the IIPP: Employers must perform periodic inspections to identify unsafe work 
conditions; provide training and instruction to their employees; and maintain records of same for 
at least one year. Violations of these regulations constitute negligence per se (Board of 
Administration v. Glover (1983) 34 Cal.2d 906, 935-936.) 

Pertinent to our case study: Employers have a duty to provide a safe workplace for their 
employees - including employees who work at other locations. (SeaBright Ins. Co. v. US 
Airways, Inc. (2011) 52 Cal 4th 590)  

Here, Acme Deliveries had some duty for Driver Jon’s safety, even when he was working 
at other work places such as the Quality Hotel. 

Employer Fault & Subrogation – Plaintiff’s Perspective 

Plaintiff must carefully handle employer fault issues at the different phases of litigation 
and settlement. 
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During litigation, typically the plaintiff and the employer work together to assign liability 
to the defendants. The plaintiff seeks to minimize employer fault, to maximize defendant’s 
assignment of fault. The employer wants plaintiff to succeed in obtaining a recovery. 

However: Once there is a recovery, employer fault helps the plaintiff. At that point, the 
employer/WC insurer seeks recovery for its payment of benefits to plaintiff. This can be reduced 
or defeated by employer fault. Suddenly, the employer is no longer the plaintiff’s ally.  

Employers are required to provide workers compensation insurance for their employees. 
(Cal. Const. Art. XIV sec. 4; Labor Code sec. 3700) Work comp insurance generally pays for: 

 Medical Treatment 
 Disability Payments 

To obtain reimbursement for their payment of benefits, and to prevent double recovery by 
the plaintiff, employers have an independent right to both a lien on the civil tort recovery (Labor 
Code sec. 3852), and a credit against the recovery in the workers’ compensation case. An 
employer has three options to pursue its rights to reimbursement in the civil case: 

 File a Lien against the recovery (Lab. Code §§ 3856, subd. (b) and 3857;  
 File a Complaint in Intervention in plaintiff’s case (§ 3853) 
 File an Independent Lawsuit – initiate a direct case against the tortfeasor (§§ 3852 

and 3854) 

The Workers Compensation Appeals Board will determine disputes regarding the 
insurer’s obligation to continue paying the employee benefits 

In order to end its future obligations, the employer can seek a credit against the plaintiff’s 
civil recovery. (Lab. Code, § 3861) The employer can go before the workers’ compensation 
board and move to “classify the employee’s damage recovery as a workmen’s compensation 
benefit.” (Roe v. Workmen’s Comp. Appeals Bd. (1974) 12 Cal.3d 884, 891) 

Plaintiff must act carefully and strategically to prevent the employer from devouring 
large portions of plaintiff’s recovery. During the civil case, Plaintiff may “settle around the 
employer” (settle with defendant without including the employer). This generally involves the 
following steps: 

 At the outset of the case: Plaintiff must serve notice of the claim to the employer 
(Labor Code sec. 3708.5) The Notice must include any defense claim of employer 
fault in defendant’s Answer 

 If there is a settlement, formally release the defendant from any liability to the 
employer re: workers compensation. Have defendant waive conflict of interest, 
and assign claims, allowing plaintiff’s counsel to represent them related to 
employer fault issue.  

 Try to settle any workers compensation reimbursement claim. Most workers 
compensation insurers will settle their claims where there is employer fault 
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If the employer’s claim proceeds with civil litigation and trial:  

 Set the case up with two attorneys (plaintiff and defendant) 
 Propound RFAs regarding employer fault 
 Have them each present employer fault 

The employer fault findings in the civil case will become res judicata in the Workers 
Compensation hearing. Such findings will greatly reduce, and often eliminate, any such claim for 
reimbursement.  
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