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Amended Section 547(b)

NEW REQUIREMENTS, NEW DEFENSES
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Section 547 (b) Elements

Section § 547(b) provides the elements of an action to avoid a preferential transfer
(1)to or for the benefit of a creditor;
(2)for or on account of an antecedent debt owed by the debtor before such transfer was made;
(3)made while the debtor was insolvent;
(4)made—(A)on or within 90 days before the date of the filing of the petition; or
(B)between ninety days and one year before the date of the filing of the petition, if such 
creditor at the time of such transfer was an insider; and
(5)that enables such creditor to receive more than such creditor would receive if—(A)the case 
were a case under chapter 7 of this title;
(B)the transfer had not been made; and
(C)such creditor received payment of such debt to the extent provided by the provisions of this 
title
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Small Business Reorganization Act (SBRA)

Congress incorporated two important changes into the SBRA that may have broader implications 
beyond small business reorganizations as applicable to the recovery of “preferential transfers” 
under Section 547(b) of the Bankruptcy Code.

•First, a debtor or trustee is required to consider a party’s statutory defenses “based on 
reasonable due diligence in the circumstances of the case and taking into account a party’s 
known or reasonably knowable affirmative defenses” prior to commencing an action under 
Section 547(b).

•Second, the small dollar limit contained in 28 U.S.C. § 1409(b) was increased to $25,000.
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Historical Context

The amendments were predicated primarily on recommendations made in the report of the 
American Bankruptcy Institute Commission (the “ABI”) to Study the Reform of Chapter 11.

The ABI Commission identified the following “recommended principles” in its report:
1.The trustee’s ability to pursue preference claims under Section 547 of the Bankruptcy Code 

preserves value for the estate and tempers the “run on the debtor” that may occur 
immediately prior to a bankruptcy filing. The avoiding power in Section 547 may, however, be 
subject to abuse in certain cases. The Commission analyzed a variety of potential reforms to 
Section 547, including refining elements of, or shifting the burden of proof for, certain 
defenses under Section 547(c). After much research and deliberation, the Commission 
determined that the potential abuses under Section 547 are addressed most effectively 
through the changes in small preference actions, pleading requirements, and demand 
requirements described in these principles, and continued judicial oversight in accordance 
with the Bankruptcy Code. 
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Historical Context (continued)

2. The trustee should be precluded from issuing a demand letter to, or filing a complaint 
against, any party for an alleged claim under Section 547 unless, based on reasonable due 
diligence, the trustee believes in good faith that a plausible claim for relief exists against 
such party under Section 547, taking into account the party’s known or reasonably 
knowable affirmative defenses under Section 547(c). 

3. The trustee must plead with particularity factual allegations in the complaint that establish a 
plausible claim for relief under Section 547. In accordance with the U.S. Supreme Court’s 
decisions in Bell Atlantic Corp. v. Twombly, 550 U.S. 544 (2007), and Ashcroft v. Iqbal, 556 
U.S. 662 (2009), legal conclusions or speculative allegations should not be sufficient to 
support a preference complaint. 

4. The dollar amount of the defense against preference claims provided in Section 547(c)(9) 
should be increased to $25,000 in the aggregate. This dollar amount should continue to be 
increased based on the Consumer Price Index for All Urban Consumers under Section 
104(a). 

5. The small claims venue provision in 28 U.S.C. § 1409(b) should be amended to (i) clarify 
that the section applies to preference actions under Section 547 and (ii) increase the dollar 
limit for debts (excluding consumer debts) against noninsiders to $50,000 in the aggregate. 
This dollar amount should continue to be increased based on the Consumer Price Index for 
All Urban Consumers under Section 104(a).
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Historical Context (continued)

Congress rejected the ABI’s recommendation that a trustee be required to perform 
“reasonable due diligence” before issuing a demand letter, but adopted the 
recommendation that such diligence be completed ahead of the filing a complaint.

Congress declined to increase the aggregate amount of the transfers that could not be 
subject to avoidance as preferential in a non-consumer debtor case from $6,825 to 
$25,000 under Section 547(c)(9).

However, Congress appears to have seized upon that $25,000 amount for purposes of 
increasing the “small dollar” venue limitation under 11 U.S.C. § 1409(b), but did not 
clarify that the small claims venue provision is applicable to preference claims.
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Effective Date 

Section 5, titled “Effective Date,” provides: “This Act and the amendments 
made by this Act shall take effect 180 days after the date of enactment of 
this Act.” The President signed the Act on August 23, 2019; 180 days after 
that date is February 19, 2020.

Section 1501 of the 2005 statutory amendments which provides: (a) 
EFFECTIVE DATE.—Except as otherwise provided in this Act, this Act and the 
amendments made by this Act shall take effect 180 days after the date of 
enactment of this Act. (b) APPLICATION OF AMENDMENTS.— (1) IN 
GENERAL.—Except as otherwise provided in this Act and paragraph (2), the 
amendments made by this Act shall not apply with respect to cases 
commenced under title 11, United States Code, before the effective date of 
this Act. (2) CERTAIN LIMITATIONS APPLICABLE TO DEBTORS.— The 
amendments made by sections 308, 322, and 330 shall apply with respect to 
cases commenced under title 11, United States Code, on or after the date of 
the enactment of this Act.
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Section 547 ( c ) Exceptions to a Preferential 
Transfer

(c)The trustee may not avoid under this section a transfer—(1)to the extent 
that such transfer was—(A)intended by the debtor and the creditor to or for 
whose benefit such transfer was made to be a contemporaneous exchange 
for new value given to the debtor; and
(B)in fact a substantially contemporaneous exchange;

(2)to the extent that such transfer was in payment of a debt incurred by the 
debtor in the ordinary course of business or financial affairs of the debtor 
and the transferee, and such transfer was—(A)made in the ordinary course 
of business or financial affairs of the debtor and the transferee; or
(B)made according to ordinary business terms;
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Section 547 ( c ) Exceptions to a Preferential 
Transfer

(3)that creates a security interest in property acquired by the debtor—(A)to 
the extent such security interest secures new value that was—(i)given at or 
after the signing of a security agreement that contains a description of such 
property as collateral;
(ii)given by or on behalf of the secured party under such agreement;
(iii)given to enable the debtor to acquire such property; and
(iv)in fact used by the debtor to acquire such property; and

(B)that is perfected on or before 30 days after the debtor receives 
possession of such property;
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Section 547 ( c ) Exceptions to a Preferential 
Transfer

(4)to or for the benefit of a creditor, to the extent that, after such transfer, 
such creditor gave new value to or for the benefit of the debtor—(A)not 
secured by an otherwise unavoidable security interest; and
(B)on account of which new value the debtor did not make an otherwise 
unavoidable transfer to or for the benefit of such creditor;
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Section 547 ( c ) Exceptions to a Preferential 
Transfer

(5)that creates a perfected security interest in inventory or a receivable or 
the proceeds of either, except to the extent that the aggregate of all such 
transfers to the transferee caused a reduction, as of the date of the filing of 
the petition and to the prejudice of other creditors holding unsecured claims, 
of any amount by which the debt secured by such security interest exceeded 
the value of all security interests for such debt on the later of—(A)(i)with 
respect to a transfer to which subsection (b)(4)(A) of this section applies, 90 
days before the date of the filing of the petition; or
(ii)with respect to a transfer to which subsection (b)(4)(B) of this section 
applies, one year before the date of the filing of the petition; or
(B)the date on which new value was first given under the security 
agreement creating such security interest;
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Section 547 ( c ) Exceptions to a Preferential 
Transfer

(6)that is the fixing of a statutory lien that is not avoidable under section 
545 of this title;
(7)to the extent such transfer was a bona fide payment of a debt for a 
domestic support obligation;
(8)if, in a case filed by an individual debtor whose debts are primarily 
consumer debts, the aggregate value of all property that constitutes or is 
affected by such transfer is less than $600; or
(9)if, in a case filed by a debtor whose debts are not primarily consumer 
debts, the aggregate value of all property that constitutes or is affected by 
such transfer is less than $ 6825.
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Venue Amendment

Venue for an adversary proceeding is generally proper in the District Court in which the 
bankruptcy case is pending.

28 U.S.C. § 1409(b), as amended by the SBRA, states:
Except as provided in subsection (d) of this section, a trustee in a case under title 11 may 
commence a proceeding arising in or related to such case to recover a money judgment of 
or property worth less than $1,000 or a consumer debt of less than $15,000, or a debt 
(excluding a consumer debt) against a noninsider of less than $25,000, only in the district 
court for the district in which the defendant resides. (emphasis added)

28 U.S.C. § 1409(a) identifies three categories of bankruptcy proceedings and provides:
Except as otherwise provided in subsections (b) and (c), a proceeding arising under title 11 
or arising in or related to a case under title 11 may be commenced in the district court in 
which such case is pending. (emphasis added)
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Venue Amendment (continued)

A Section 547(b) preference claim is a substantive right provided for and only arising 
under title 11. It does not “arise in” and is not “related to” a case under title 11.

As Section 1409(b) identifies only those cases “arising in” and “related to” a bankruptcy case, 
many Courts have concluded that preference claims are not subject to the “small dollar” venue 
limitation of 28 U.S.C. § 1409(b). See Webster v. Republic Nat’l Distrib. Co. LLC (In re Tadich 
Grill of Washington D.C. LLC), 598 B.R. 65, 67 (Bankr. D.D.C. 2019) (holding that 28 U.S.C. §
1409(b) does not apply to a proceeding “arising under title 11.”) Cf. Creditors’ Trust v. Crown 
Packaging Corp. (In re Nukote Int’l, Inc.), 457 B.R. 668, 684 (Bankr. M.D. Tenn. 2011) 
(Omission of proceedings “arising under” Title 11 was inadvertent, and that § 1409(b) should 
apply to such proceedings.)

Accordingly, Section 1409(b), as amended, is likely inapplicable to preference claims 
absent a technical correction by Congress.
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Absence of Reasonable Due Diligence -
Pleading

Failure to allege due diligence
◦Basis for 12(b)(6) dismissal?
◦Element of a preference claim?

Yes: Rules of statutory construction dictate that 
every word of the statute given effect

No: Not unusual for statute to restate 
obligations that may exist elsewhere outside the 
statutory scheme (here, Rule 9011)
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Absence of Reasonable Due Diligence -
Pleading

Analogies
◦ “Reasonable due diligence” is a phrase that is seen in the 
pleading context in cases where plaintiff seeks equitable 
tolling based on defendant’s fraudulent concealment. 
◦ While tempting to use as a format for preference context, note 
that fraudulent concealment must be alleged with particularity 
under Rule 9(b)

◦ Rule 11 – some case law uses “due diligence” to describe 
attorney’s job in fact investigation prior to making factual 
representations to court
◦ However, use of this standard renders the new statutory 
language superfluous, violating the canon of statutory 
construction against superfluity
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Absence of Reasonable Due Diligence –
Post-Pleading

Assuming 
◦ (1) due diligence is an element and 

◦ (2) the defendant is able to get admissible evidence 
that plaintiff didn’t undertake reasonable due 
diligence before filing

Is defendant entitled to judgment 
notwithstanding an otherwise meritorious 
claim?
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Absence of Reasonable Due Diligence –
Post-Pleading

Yes: Judgment for defendant even on a 

meritorious claim

◦Textual argument 

◦ If element of the claim, then showing required

◦Legislative intent argument
◦ If trustee can sue and win without doing diligence demanded 
by statute, defeats purpose of statutory language
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Absence of Reasonable Due Diligence –
Post-Pleading

No: no judgment for defendant if trustee has a 
meritorious claim
◦Textual argument 
◦ Trustee can prove his absence of diligence was “reasonable” 
under the circumstances by virtue of the merits he was able 
to prove

◦Legislative intent argument
◦ Purpose of diligence requirement was to weed out non-
meritorious claims; intent satisfied by virtue of the merits of 
the trustee’s case
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A Growing Body of Cases
◦ Husted v. Tagar (In re ECS Ref., Inc.), 625 B.R. 425 (Bankr. E.D. Cal. 2020) (due 

diligence requirement is now a prima facie element of § 547(b); complaint dismissed 
with leave to amend)

◦ Sommers v. Anixter, Inc. (In re Trailhead Eng’g LLC), 2020 WL 7501938 (Bankr. S.D. 
Tex. Dec. 21, 2020) (some factual allegations should be pled, but due diligence not 
necessarily an element)

◦ Faulkner v. Lone Star Brokering, LLC (In re Reagor-Dykes Motors, LP), 2021 WL 
254664 (Bankr. N.D. Tex. June 18, 2021) (“mimicking the language of the statute is 
not helpful”)

◦ Weinman v. Garton (In re Matt Garton & Assoc. LLC), 2022 WL 711518 (Bankr. D. 
Colo. Feb. 14, 2022) (“[a]rguably, the new due diligence requirement is an element of 
a preference claim[.]”)

◦ Ctr. City Healthcare, LLC v. McKesson Plasma & Biologics LLC (In re Ctr. City 
Healthcare, LLC), 2022 WL 2133974 (Bankr. D. Del. June 13, 2022) (“there is no 
requirement that the Debtors plead how the affirmative defenses are not available; 
the Debtors must simply plead that they considered them.”)
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Among his accomplishments, he has successfully resolved non-dischargeable claims based upon  
fraud conversion and breach of fiduciary issues and has successfully handled the assumption of  
leases in the bankruptcy of a major airline.
Al has been named to ALM’s list of Cleveland’s Top-Rated Lawyers and is peer-rated AV
Preeminent by Martindale-Hubbell, the worldwide guide to lawyers.
He is a frequent speaker and author on topics relevant to creditors’ rights and bankruptcy law.  
His articles and presentations include:
» Small and Medium Size Business Bankruptcies Under SBRA and the CARES Act, Advantage  
Continuing Education Seminars, June 2020;
» Specialty Recovery Panel – Are you compliant and maximizing these “special” segments of  
inventory?, RMAI Annual Conference, February 2020;
» Converting a Chapter 13 to a Chapter 7 Absent the Debtor’s Consent, ABA Business Law  
Section Annual Meeting, September 2019;
» Seeing an Increase in Bankruptcy Filings? How to Prosper, Avoid Sanctions and Do It  
Right, NIADA/NABD Convention &amp; Expo, June 2019;
» Avoidance Updates: Fraudulent Conveyances, Preferences, and Unauthorized Post-Petition  
Transfers, ABA Business Law Section Spring Meeting, March 2019;
» Current Legal Issues in Debt Buying: Industry Trends &amp; Topics, RMA International Annual
Conference, February 2019;
» The 11th Circuit Court of Appeals Weighs In On New Value Preference Defense – Kaye v.  
Blue Bell Creameries, Inc. (In re BFW Liquidation, LLC), ABA Webinar, November 2018;
» Caselaw Updates: Federal Appellate Bankruptcy Decisions for 2017-2018, ABA Business Law  
Section Annual Meeting, September 2018;
» Emerging Issues in Bankruptcy, RMA International Executive Summit, July 2018:
» Avoidances Relating to the Debtor’s Children: Tuition, Living Expenses, and Other Payments  
to or for Their Benefit, ABA Business Law Section Spring Meeting, April 2018;
» Go All in with Specialty Debt Collection Laws and Strategies, RMA International Annual  
Conference, February 2018;
» Hot Issues in Debt Consolidation and Bankruptcy for Lenders, LoanTape Legal and Regulatory  
Conference, January 2018;
» The Nuts and Bolts of Chapter 13 &amp; Practice Points, ABA Webinar, January 2018;
» Recent Consumer Bankruptcy Law Developments Affecting Businesses Operating In That  
Environment, ABA Webinar, November 2017;

» The New Chapter 13 Plan: What Debtors and Creditors Need to Know, ABA Webinar,  
November 2017;
» Maximizing Recoveries through Debt Sales, Orlando Conference for Buy Here, Pay Here,  
October 2017;
» Recent Consumer Bankruptcy Law Developments Affecting Businesses Operating in That  
Environment, ABA Business Law Section Annual Meeting, September 2017;
» A Look at FDCPA Regulation of Bankruptcy Practices after Midland Funding LLC v. Johnson,  
ABA Business Law Breaking News, May 2017;
» The CFPB’s New Enforcement Tool: Bankruptcy Code Section 105, DBA International  
Webinar, March 2017;
» Crawford Claims &amp; Litigation Basics, Cincinnati Bar Association, December 2016;
» Consumer Bankruptcy Hot Topics – What Utility Companies Need to Know, Bankruptcy  
Utility Conference, September 2016;
» “Filing of Proof of Claims After Crawford – Has the Landscape Really Changed?” Co-Author,  
Cleveland Metropolitan Bar Journal, January 2016;
» Credit Reporting &amp; Bankruptcy – Latest Risks for Furnishers, The Consumer Financial  
Services Blog Webinar, August 2015;
» Legal and Regulatory Update, REOMAC Summit, April 2015; 31
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» Crawford, Progeny – More Than Proofs of Claim on Time-Barred Debt, ABA Consumer  
Financial Services Committee Meeting, January 2015;
» What Collection Attorneys Need to Know When a Debtor Files Bankruptcy, NARCA  
Bankruptcy Webinar, September 2014;
» CFPB Actions Against Default Firms: Improper Affidavit Use and BK Scrubs, ALFN  
Legislative &amp; Policy Group, September 2014;
» Proof of Claim on Time-Barred Debt-What are the Risks?, Consumer Financial Services Blog  
Webinar, July 2014;
» The CFPB: Where Are We Today?, American Legal Financial Network, July 2013;
» Use of Turnaround Professionals in Fraudulent Conveyance and Other Avoidance Actions,  
Commercial Law League of America Spring Conference, 2013;
» The CFPB: What Utility Companies Should Know, Bankruptcy Utility Conference, 2013;
» “Garnishment Preferences and the Debtor’s Interest in Property,” Attorney at Law Magazine  
Northeast Ohio, May 2012;
» Keeping Compliant: Tips for Attorneys and Servicers, Five Star Mortgage Conference, 2012;
» Bankruptcy Claims, Mortgage Claims and Objections to Claims, 14th Annual White-Williams  
Bankruptcy Institute, 2010; and
» Creditors Remedies, Ohio State Bar Association, 2010.

Al is the incoming Chair of the ABA Consumers Bankruptcy Committee, Consumer Committee  
member of the American Bankruptcy Institute, an associate member of the National Association  
of Bankruptcy Trustees and a Creditors Auxiliary member of the National Association of  
Chapter 13 Trustees. Al is also a member of the American Bankers Association, ACA  
International, the International Association of Privacy Professionals, the Mortgage Bankers  
Association, RMAI, the Northern Ohio Credit Association, the Ohio State Bar Association and  
the Cleveland Metropolitan Bar Association.

He is admitted to practice law in Ohio, the U.S. Supreme Court, the U.S. Courts of Appeals for the Third, Fourth and Sixth
Circuits and the U.S. District Courts for the Eastern and Western Districts of Michigan, the Northern and Southern Districts
of Ohio, the Western District of Pennsylvania and the Eastern and Western Districts of Wisconsin.
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