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Preclusion and Repetitive Litigation

• Repetitive and competing litigation is a common feature of class 
action landscape

• Multiple class cases frequently follow in the wake of product recalls, 
announced regulatory action, data breach announcements, mass 
disasters and the like

• Class counsel attempting to get to “front of the line”; often looking to 
carve out one or more states in dispute with nationwide impact

• What is the impact of judgments, settlements, and releases from 
previous litigation?   
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Preclusion and Repetitive Litigation

• In general, the first action to reach judgment on the merits is conclusive as 
to all class members by virtue of res judicata and claim preclusion principles 
and Full Faith and Credit Clause of U.S. Constitution.  See Matsushita Elec. 
Indus. Co., Ltd. v. Epstein, 516 U.S. 797, 897 (1996).

• Claim preclusion (res judicata): judgment in favor of plaintiff class 
extinguishes class members’ claims; judgment in favor of defendant bars 
subsequent action on that claim. Cooper v. Fed. Reserve Bank of Richmond, 
467 U.S. 867, 874 (1984).

• Issue preclusion (collateral estoppel): a judgment in favor of either side is 
conclusive in a later action between them on any issue of fact or law actually 
litigated, if its determination was essential to that judgment. New Hampshire 
v. Maine, 532 U.S. 742, 748 (2001).
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Claim Preclusion 

• In general, claim preclusion requires:
• A valid final judgment on the merits
• Claims arising out of the same transaction and occurrence as the initial 

judgment
• Identity of parties

• Tests vary among circuits, but each uses some version
• If res judicata applies, doctrine bars claims that were raised or could 

have been raised
• Affirmative defense waived if not raised
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Claim Preclusion – Who’s Bound?

• Once class has been certified, any litigated judgment binds all class 
members.  Hansberry v. Lee, 311 U.S. 32, 40 (1940).

• No binding effect on class members who have opted out (typically, in 
Rule 23(b)(3) class actions)

• Rule 23(b)(1) and (b)(2) class actions don’t expressly allow for opt 
outs.  Judgments in class actions seeking solely monetary relief will 
nonetheless bind class members.

• The law is mixed on whether class members are precluded if 
monetary relief was also sought in a (b)(1) or (b)(2) class action. 
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Claim Preclusion – Who’s Bound?

• The court entering judgment in case #1 does not determine the 
preclusive effect of that judgment; the court in case #2 makes that 
determination. 

• Court #1 must, however, describe the class bound by the judgment.  
Rule 23(c)(3) (in (b)(1) and (b)(2) classes, judgment must describe 
those who are class members, and in (b)(3) classes, judgment must 
specify or describe those who received notice and did not opt out).
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Claim Preclusion – Who’s bound? Was there a 
class-related problem in Case #1?
• Collateral attack – when putative or actual class member challenges 

validity of  purportedly binding judgment after its entry
• Generally, such attacks proceed on due process grounds; SCt in 

Hansberry held that a failure of due process occurs when procedure 
followed in case #1 failed to fairly ensure the protection of the 
interests of absent parties who stood to be bound.
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Claim Preclusion – Who’s bound? Collateral attack 
issues
• Commonly asserted grounds:

• Inadequate representation in case #1, e.g.:
• Intraclass conflicts (see Amchem v. Windsor, 521 U.S. 591 (1997))
• Lack of standing by reps in case #1
• Differing vulnerability to defenses in case #1
• Inadequate counsel in case #1

• Inadequate notice in case #1
• Notice in case #1 not reasonably calculated to reach class members
• Notice in case #1 doesn’t advise members of claims being litigated or settled, right to 

object, and right under appropriate circumstances to opt out
• Far more notice plans have survived attacks than not

12



Claim Preclusion – Who MIGHT Be Bound Can 
Affect Class Certification
• Potential preclusive effect on unasserted class member claims often 

provides defendants an argument against class certification.
• Class counsel may choose not to assert certain claims for a host of 

reasons
• Certain claims (e.g., emotional distress, fraud, punitive damages) may be less 

certifiable in certain jurisdictions
• Attempt to qualify for Rule 23(b)(1) or (2) certification
• Venue or jurisdictional limitations
• Potentially to prevent removal to federal court (less an issue post-CAFA)
• To evade harmful evidentiary issues or presentation of weaker claims  
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Claim Preclusion – Who MIGHT Be Bound Can 
Affect Class Certification
• Courts divided on whether preclusion only bars claims that could 

have been certified.
• Question: does the court considering certification have to consider 

risk of later preclusion of unasserted or uncertified claims?
• What impact on “hybrid” or “issues” class certifications?
• What steps can court #1 take (if any) to impact preclusive effect 

later?
• Certification order should probably address preclusion issues explicitly
• Reserve claims on the record, with explanation, if not certified.  Recognize 

that defendant may oppose as impermissible claim splitting
• Robust notice certainly recommended
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Claim Preclusion – What’s Barred?

• In general, a class action judgment extinguishes claims that arise 
from the same “operative nucleus of fact” at issue in the earlier 
litigation. See, e.g., Adams v. Southern Farm Bureau Life Ins. Co., 493 
F.3d 1276, 1289 (11th Cir. 2007).

• Determining whether claims arise out of the same nucleus of 
operative fact is not always straightforward.

• In Cooper, the SCt held that a litigated judgment in favor of defendant 
against a certified class asserting “pattern or practice” claims did not 
preclude individual class members from later asserting individual 
discrimination claims
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Preclusion and Repetitive Litigation – What’s 
Barred?
• What if certain claims in case #1 were not asserted?
• What if the scope of the class in case #1 is slightly different in time 

than case #2?
• What if the scope of the class in case #1 is slightly different in 

membership?
• What if both?
• What if the notice is deficient as to some claim that affects only a 

subset of the class?
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Practical Considerations in Assessing Scope of 
Preclusion After Judgment
• Where a claim is present in the operative pleading but is not fully 

litigated, what then?
• What if it is present in an early complaint but not included in a later 

complaint?
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Anti-Suit Injunctions 

• May be possible for defendant to enjoin prosecution of competing 
class action

• Limited circumstances (and growing more limited)
• Federal court’s authority to do this derives from:

• All Writs Act (“AWA”), 28 U.S.C. sec. 1651
• Anti-Injunction Act (“AIA”), 28 U.S.C. sec. 2283
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All Writs Act and Anti-Injunction Act

• AWA permits federal courts to issue “all writs . . . in aid of their 
respective jurisdictions”

• AIA – federal courts may not grant injunctions against state court 
proceedings except “where necessary in aid of its jurisdiction or to 
protect or effectuate its judgments”

• A injunction proper under this authority must be acceded to by a 
state court under the Supremacy Clause

• Courts have recognized that anti-suit injunctions should be sparingly 
used
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“In aid of jurisdiction exception to AIA

• Typically only applies when a res at stake; thus, to actions in rem
• Another exception recognized:  when federal court retains 

jurisdiction over “complex, in personam lawsuits,” resolution of 
which is threatened by competing state court litigation

• Practically, the in personam exception usually applicable if federal 
case has been or is being settled 
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“in aid of jurisdiction” exception to AIA

• “In aid of jurisdiction” rationale also relied – though not often – to 
preserve pre-trial rulings like discovery orders.  See Newby v. Enron 
Corp., 338 F.3d 467, 476 (5th Cir. 2003); Winkler v. Eli Lilly & Co., 101 
F.3d 1196, 1203 (7th Cir. 1996).

• Mere existence of parallel lawsuit not enough to justify federal 
injunction, however. Ret. Sys. of Ala. v. J.P. Morgan Chase & Co., 386 
F.3d 419, 430 (2d Cir. 2004) (protection of federal trial date 
insufficient to justify AIA injunction against competing state case)
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“Relitigation” exception to AIA

• Permissible where necessary to “protect and effectuate” the federal 
court’s judgments

• Applicability turns on principles of issue and claim preclusion, and is 
strictly and narrowly applied. See Chick Kam Choo v. Exxon Corp., 430 
U.S. 140, 148 (1988).

• Smith v. Bayer Corp. (SCt, 2011) casts doubt on reach of relitigation 
exception
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“Relitigation” exception to AIA

• Smith – denial of class certification by federal district court 
insufficient to uphold injunction against prosecution of competing 
state court class action

• Class certification analysis under Fed. R. 23 different from West Virginia Rule 
23 analysis, so no identify of issues

• Unnamed members of putative and uncertified class not “parties” for 
preclusion purposes

• In wake of Smith, courts at odds over what effect denial of class cert 
should have in later state litigation; views range from “none” to a 
rebuttable presumption against certification
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“relitigation” exception to AIA

• Dicta from Smith suggests that defendant’s remedy, in the event of a 
final judgment favorable to it, is a res judicata defense asserted in the 
state court case, rather than an injunction

• Ease of getting most (or many) state court class actions into federal 
court via CAFA removal make Smith rather less problematic

• A state court has no authority to enjoin prosecution of federal court
in personam proceedings; see Donovan v. City of Dallas, 377 U.S. 408, 
412-13 (1964).
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Other defense tools for addressing repetitive 
class actions
• First-filed rule/abatement
• Claim splitting
• Barring government enforcement actions
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First-filed Rule/Abatement

• The "first-filed rule" or "first-to-file rule" permits "trial judges to exercise 
their discretion by enjoining the subsequent prosecution of similar cases ... 
in different federal district courts."

• MacLean v. Wipro Ltd., 2020 U.S. Dist. LEXIS 227886, at *15 (D.N.J. Dec. 4, 2020)
• “The parties need not have exact identity to warrant a stay, transfer, or 

dismissal, as the first-to-file rule only requires substantial similarity. 
Substantial similarity is ‘satisfied if some of the parties in one matter are also 
in the other matter, regardless of whether there are additional unmatched 
parties in one or both matters.’"

• Ortiz v. Walmart, Inc., 2020 U.S. Dist. LEXIS 181699, at *7 (C.D. Cal. Sep. 18, 2020)
• In the context of a class action, "the classes, and not the class 

representatives, are compared."
• Mack v. Amazon.com, Inc., 2017 U.S. Dist. LEXIS 222485, at *5 (C.D. Cal. Sep. 19, 

2017)
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Claim Splitting

• What is claim splitting? 
• “The rule against claim-splitting requires a plaintiff to assert all of its causes of action arising 

from a common set of facts in one lawsuit. By spreading claims around in multiple lawsuits in 
other courts or before other judges, parties waste scarce judicial resources and undermine 
the efficient and comprehensive disposition of cases.”

• Vanover v. NCO Fin. Servs., 857 F.3d 833, 841 (11th Cir. 2017)

• Does it apply to class actions? 
• “But a class action, of course, is one of the recognized exceptions to the rule against claim-

splitting.” Gunnells v. Healthplan Servs., 348 F.3d 417, 432 (4th Cir. 2003)
• “[T]he Court is not persuaded that there is a blanket class actions exception from the rule 

against claim splitting.” Beckerley v. Alorica, Inc., 2014 U.S. Dist. LEXIS 132070, at *12 (C.D. 
Cal. Sep. 17, 2014)

• See also Anguiano-Tamayo v. Wal-Mart Assocs., 2019 U.S. Dist. LEXIS 14229, at *19 (N.D. Cal. 
Jan. 29, 2019) (applying claim-splitting rule to stay subsequent wage and hour class action 
based on judgment in prior class action alleging similar wage statement violations). 
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Claim splitting example 

• "Plaintiffs generally have no right to maintain two separate actions involving the same 
subject matter at the same time in the same court and against the same defendant."

• “[S]everal cases have applied the rule against claim-splitting to class actions.”
• “The transaction test involves four criteria: (1) whether rights or interests created in the 

prior judgment would be impaired by prosecution of the second action, (2) whether 
substantially the same evidence is relied upon in the two actions, (3) whether both suits 
involve infringement of the same right, and (4) whether both suits arise out of the same 
transactional nucleus of facts.”

• First action: state OT claims, state class, court holds state claims preempted by FLSA
• Second action: FLSA OT claims, nationwide class, court holds second case barred by 

doctrine against claim splitting
• Jensen v. Secorp Indus., 2019 U.S. Dist. LEXIS 228104, at **3-7 (C.D. Cal. Dec. 9, 2019)

• Another example: Second class action asserting FDCPA claims based on same calls that 
were basis for unsuccessful TCPA claims barred by claim-splitting doctrine. Vanover v. NCO 
Fin. Servs., 857 F.3d 833, 840 (11th Cir. 2017)
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Claim splitting impact on adequacy

• "Claim splitting is generally prohibited by the doctrine of res judicata, 
which bars parties to a prior action, or those in privity with them, 
from raising in a subsequent proceeding any claim they could have 
raised in the prior action where all of the claims arise from the same 
set of operative facts."

• “Plaintiff leaves the class open to those who have suffered personal 
injuries, while stating she does not seek to pursue personal injury 
damages claims. As a result, the Court finds that Plaintiff Krueger is 
an inadequate class representative under the current class 
definition.”

• Krueger v. Wyeth, Inc., 2008 U.S. Dist. LEXIS 12236, at *6 (S.D. Cal. Feb. 19, 
2008)
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Another example…

• “As a result of Plaintiffs' decision to abandon their warranty claim, 
class members who fall within CertainTeed's limited warranty cannot 
assert this claim in this lawsuit. CertainTeed argues that these class 
members risk losing their ability to pursue this claim in another suit 
due to the doctrines of claim or issue preclusion.” 

• “The court agrees and concludes that Plaintiffs' attempt to split their 
putative class members' claims by excluding the breach of warranty 
claim creates a conflict of interest between Plaintiffs' interests and 
the interests of certain putative class members.”

• Wetzel v. Certainteed Corp., 2019 U.S. Dist. LEXIS 171204, at *41-42 (W.D. 
Wash. Mar. 25, 2019)
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Claim splitting and adequacy

• In the Ninth Circuit, "the general rule is that a class action suit [brought under Fed R. Civ. P. 
23(b)(2)] seeking only declaratory and injunctive relief does not bar subsequent individual 
damages claims by class members, even if based on the same events." Hiser v. Franklin, 94 
F.3d 1287, 1291 (9th Cir. 1996). But the Ninth Circuit has not ruled on whether certification 
under Rule 23(b)(3) seeking damages would bar subsequent individual suits for another 
type of damages.

• The Fifth Circuit has recently addressed claim splitting in a class action case and provides 
factors for courts to consider when "deciding whether a class representative's decision to 
forego certain claims defeats adequacy." See Slade v. Progressive Sec. Ins. Co., 856 F.3d 408, 
413 (5th Cir. 2017). Courts should inquire about "(1) the risk that unnamed class members 
will forfeit their right to pursue the waived claim in future litigation, (2) the value of the 
waived claim, and (3) the strategic value of the waiver, which can include the value of 
proceeding as a class (if the waiver is key to certification)." Id. (remanding to consider these 
factors).
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Government enforcement actions

• Example: 
• Plaintiffs file class action for alleged violations of UCL
• Case settles, partial restitution paid to class, court approved
• AG or district attorney files similar case seeking to enforce the UCL
• Is second suit barred? 

• California v. IntelliGender, LLC, 771 F.3d 1169, 1182 (9th Cir. 2014)
• District should have enjoined government action seeking restitution
• But district court properly denied injunction as to government’s request for 

injunctive relief (public interest) and penalties (not available in private 
litigation)
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Preclusion After Settlement

• Many courts are focusing substantially on the scope of the release 
being limited to the claim pled or investigated/litigation in the case.

• Oracle v. Kakani (N.D. Cal. 2005)
• Lists a number of disfavored practices, including the scope of the release exceeding the 

claims.
• N.D. California “Procedural Guidance for Class Action Settlements”

• Specifically states that any difference between the class pled (for non-certified cases) or 
the certified class should be explained.

• Provides specific guidance for clarity in notices
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Practical Considerations:
Preclusion After Settlement
• Does each claim (regardless of scope of release) require a statement 

of value and the work done on that claim for preclusion?
• Does each claim in a release that is beyond the actual claims made in 

the case require separate explanation in settlement papers to ensure 
issue preclusion? In the order approving settlement?

• Does a settlement that might extinguish claims in a presently pending 
class case require notice to the settlement court? To the court where 
the other case is pending?
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Practical Considerations:
Preclusion After Settlement
 Preclusive effect of settlement creates “reverse auction” incentive

 Is it advisable to negotiate with class counsel in multiple cases
simultaneously?

 Non-settling class counsel can be expected to attack the settlement.
Considerations for reducing risks presented by such attacks:
 Paper carefully; avoid questionable notice

 There is such a thing as too good a deal
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Lucky Brand Dungarees v. Marcel Brands

• 9-0 Decision authored by Justice Sotomayor
• Dueling jean brands

• “These trademarks have led to nearly 20 years of litigation between the two 
companies, proceeding in three rounds.”

• At issue are the trademarks “Get Lucky” (Marcel), “Lucky Brand” (Lucky Brand) 
and other various “Lucky” marks (Lucky Brand).

• In 2003 litigation the “Get Lucky” mark was the focus. Lucky Brand agrees to quit 
using “Get Lucky” and Marcel agrees to quit suing Lucky Brand for using various 
other “Lucky” marks.

• In 2011 litigation the Lucky’s uses of “Lucky” were the focus.
• Second Circuit held that a defendant should be precluded from raising an 

unlitigated defense that it should have raised earlier.
• Gives a four part test.
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Lucky Brand Dungarees v. Marcel Brands

• Supreme Court reverses, but the decision does NOT answer whether 
“Defense Preclusion” is generally available.

• Court says “there may be good reason to question any application of claim 
preclusion to defenses.”

• Instead of answering the larger question the Court found no defense 
preclusion in this case because of careful factual analysis:

• No issue preclusion (or collateral estoppel) because the issue was not actually 
litigated in the earlier matter. Issue preclusion may be claimed by a defendant.

• No claim preclusion (or res judicata) because the claims (and trademarks) were 
different in the earlier matter.

• Also based on later conduct: “Claim preclusion generally ‘does not bar claims that are 
predicated on events that postdate the filing of the initial complaint.’”
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Lucky Brand Dungarees v. Marcel Brands

• Takeaways?
• What does the mystery sentence (“there may be good reasons”) mean?

• What are those good reasons?
• What would be the good reasons to apply Defense Preclusion be?

• What will the lower courts do with the decision?
• Is this decision simply a reminder that careful review of the actual claims and 

actual litigation is expected for both issue and claim preclusion?
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