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What is the Fair Credit Reporting Act? 
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• Enacted in 1970 
• Concern about “secret” files used to make important decisions 
• Seeking to balance privacy & fairness with benefits of system 

 
• Provides consumers with rights to access and correct data 
 
• Imposes obligations on “users” 

• To notify consumers when “adverse” decisions made 
 

• Imposes duties on “consumer reporting agencies” 
• Protect data and only provide for a “permissible purpose” 
• Maintain accuracy and investigate disputes 
• Report certain data and not report other data 

 
• Requires “furnishers” to maintain accuracy and investigate disputes 



What is the FCRA? (cont’d) 
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• Not just about credit.  FCRA regulates the collection, 
disclosure and use of consumer report information. 

 
• Information used by businesses to make important decisions 

about consumers (e.g., credit, insurance, employment, 
check cashing, rental decisions).   

 
• Also regulates hiring and background screening. 



Key Definitions 
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• Consumer Report 
• A communication of information by a consumer reporting agency  
• Bearing on a consumer's credit worthiness, credit standing, credit capacity, 

character, general reputation, personal characteristics, or mode of living  
• Which is used, or expected to be used, or collected in whole or in part  
• For the purpose of serving as a factor in establishing the consumer's eligibility for 

credit, insurance or other permissible purposes 
• In the employment context, “consumer” is the applicant or employee. 

 
• Consumer Reporting Agency (CRA) 

• Any person which  
• for monetary fees, dues, or on a cooperative nonprofit basis, 
• regularly engages in whole or in part  
• in the practice of assembling or evaluating consumer credit information or other 

information on consumers  
• for the purpose of furnishing consumer reports to third parties. 
• Background screening companies that return information to prospective employers 

are generally regarded as CRAs. 
 



Damages 
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• Negligent Violation 

• Actual damages 

• Attorneys’ fees 

• Willful Violation (“Reckless Disregard”) 

• Actual damages or statutory damages ($100 to $1,000) 

• Punitive damages 

• Attorneys’ fees 

 
• Thousands of FCRA cases are filed each year.   

 
• The FCRA has become a favorite vehicle for putative class 

actions, with FCRA class claims often threatening outsized 
liability, even when a plaintiff’s chance of success on the 
merits is slim. 

 

 



Overview of Duties & Recent Litigation Trends 
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• Permissible Purpose 
 

• Investigative Consumer Reports 
 

• Disclosure Forms 
 

• Adverse Action Requirements 
 

• Spokeo Developments 
 



Overview of User Duties 
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• Users must have a permissible purpose to obtain a consumer 
report 

• Users have obligations when fraud alerts are in files 

• Employment Context 

• Before obtaining consumer report, provide “clear and 
conspicuous” disclosure to consumer in a document that 
consists “solely” of the disclosure 

• Provide “pre-adverse action” notice, that includes a copy of the 
consumer report and FCRA Summary of Rights 

• Provide “post-adverse action” notice 

 



Permissible Purpose 
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• CRAs are permitted to distribute consumer reports only 
when the information is used for a “permissible purpose.”  
See 15 U.S.C. § 1681b. 
 

• This includes employment purposes, which means “a 
report used for the purpose of evaluating a consumer for 
employment, promotion, reassignment, or retention as an 
employee.” 
 

• Consumer must provide written authorization for the 
procurement of a consumer report for employment 
purposes. 



Permissible Purpose (cont’d) 
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• Other permissible purposes include: 

• “intends to use the information in connection with a credit 
transaction involving the consumer on whome the information is to 
be furnished and involving the extension of credit to, or review or 
collection of an account of, the consumer;” 

• “intends to use the information in connection with a determination 
of the consumer’s eligibility for a license or other benefit granted 
by a governmental instrumentality required by law to consider an 
applicant’s financial responsibility or status;” 

• “otherwise has a legitimate business need for the information – (i) 
in connection with a business transaction that is initiated by the 
consumer; or (ii) to review an account to determine whether the 
consumer continues to meet the terms of the account.” 

 



Investigative Consumer Reports 
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• General consumer reports include credit payment 
records, driving records, criminal and civil records, or 
civil lawsuits. 

 

• Investigative consumer reports involve investigation 
into a consumer’s character, reputation, personal 
characteristics, or other mode of living, and include 
personal interviews with friends, neighbors, or 
associates of the consumer. 



Investigative Consumer Reports (cont’d) 
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• Employers who use “investigative reports” have 
additional obligations under the FCRA. 

• Must give written notice that you may request or 
have requested an investigative consumer report 

• Provide a statement that the person has a right to 
request additional disclosures and a summary of the 
scope and substance of the report.  See 15 U.S.C. § 
1681d(a), (b). 
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15 U.S.C. § 1681b(b)(2) 

A person may not procure a consumer report, or cause a consumer report 

to be procured, for employment purposes with respect to any consumer, 

unless— 

 (i) a clear and conspicuous disclosure has been made in writing to the 

consumer at any  time before the report is procured or caused to be 

procured, in a document that consists solely of the disclosure, that a 

consumer report may be obtained for employment  purposes; and 

 (ii) the consumer has authorized in writing (which authorization may 

be made on the document referred to in clause (i)) the procurement of the 

report by that person. 

Disclosure Forms 
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• Disclosure form requirements apply to employers who are obtaining 

consumer reports on job applicants. 

• Document must consist “solely of the disclosure” 

• Extraneous information should not be included  

• E.g., liability releases and employment information unrelated to the 

procurement of a background check, business logos, organization 

names, and the phone number of the consumer reporting agency 

• Should also consider the presentation of the form  

• E.g., whether the disclosure form is presented as part of a larger 

package of information or whether disclosure is embedded in a 

continuous web page that applicants fill out 

Disclosure Forms (cont’d) 
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• FCRA class actions typically revolve around six key 

technical issues, with 15 U.S.C. § 1681b dominating 

the field (disclosure forms) 

• Disclosure forms present a technical issue of liability. 

• Class action complaints often allege that the 

employer “buried” the disclosure in a multi-page 

employment application, rather than publishing the 

form as a standalone document. 

• Plaintiffs’ claims have been allowed despite the fact 

that the consumer fully understood that a 

background check would be obtained. 

 

 

 

 

 

 

  

  

 

 

Disclosure Forms (cont’d) 



18 

• Class action settlements related to alleged noncompliant 
disclosure forms can range from hundreds of thousands to multi-
million dollars. 

 
• Examples of class action settlements for  failure to provide a 

“stand-alone” disclosure include:  
 

• October 2014: $6.8 million settlement with Publix Super Markets 

• March 2015: $3 million settlement with Delhaize America LLC 
(Food Lion’s parent company)  

• October 2015: $803,000 settlement with Whole Foods Market 
Group 

 

Disclosure Forms (cont’d) 
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• Recent important case:  Syed v. M-I, LLC:  
 
• Ninth Circuit held that a prospective employer willfully violated the FCRA by 

including a liability waiver in its background check disclosure form. 
 
• Ninth Circuit held that the language in § 1681b(b)(2)(A) was unambiguous in 

its requirement that the disclosure and authorization be presented in a form 
that “consists solely of the disclosure.” 

 
• The Court concluded that M-I’s inclusion of the liability waiver in its 

disclosure form “comports with no reasonable interpretation of 15 U.S.C. § 
1681b(b)(2)(A).” 

• Petition for Writ of Certiorari was denied. 

• The Ninth Circuit’s decision highlights the importance of extreme care in 
preparing the necessary FCRA disclosure form provided to consumers.  Sets up 
potential “willfulness” benchmark. 

 

Disclosure Forms (cont’d) 
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• Before making a final employment decision based in whole or 
even in part on the results of a report, the employer must 
provide a “pre-adverse action” notice to the individual, which 
includes a copy of the applicant’s consumer report and the 
CFPB’s Summary of Rights. 

• Purpose: allow the applicant or employee the opportunity to 
discuss the report with the employer before being subject to any 
adverse action. 

• Timeframe: Not specifically defined, but employer is required to 
wait a minium amount of type (typically interpreted as at least 
five business days) before taking the adverse action. 

Pre-Adverse Actions 
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• Employer must provide a “post-adverse” action notice to the 

consumer, which includes: 

• The name and contact information for the CRA that provided 

the background check on which the adverse employment 

decision was based; 

• A statement advising the individual that the CRA did not make 

the adverse employment decision and cannot, therefore, 

provide any reasons why the adverse action was taken; and 

• Notification that the applicant or employee is entitled to 

receive a free copy of the background check or consume 

report on which the adverse action was based within a 60-day 

period. 

Post-Adverse Actions 



Spokeo, Inc. v. Robins 
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Facts 

• Someone (Robins’ complaint does not specify who) made a Spokeo 
search request for information about Robins 
 

• Robins’ profile alleged that he was married, had children, was in his 
50s, had a job, was relatively affluent, and held a graduate degree. 
 

• Alleged harm to Robins’ employment prospects 
 

• Class action for willful failure to comply with FCRA 
 



Spokeo, Inc. v. Robins (cont’d) 
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Supreme Court Decision 

• The Supreme Court issued a narrow holding vacating and remanding the 
9th Circuit decision for further consideration. 
 

• The Court reasoned that the 9th Circuit's "injury in fact" analysis was 
incomplete—the 9th Circuit determined the injury to be particularized, 
but failed to determine whether concrete harm occurred from a 
technical violation of the statute. 
 

• The Court noted that concrete injury is not necessarily synonymous with 
tangible harm, and that intangible injuries can provide a basis for 
standing. 
 

• Accordingly, the Court noted that not all statutory violations are 
sufficient to establish standing under the Article Ill. 



Spokeo, Inc. v. Robins (cont’d) 
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On Remand (August 15, 2017) 

• The Ninth Circuit held true to its original conclusion finding Robins 
has standing to pursue his claim. 

• Because Robins alleged Spokeo prepared an inaccurate report 
and published that report on the internet, his claim “clearly 
implicates, at least in some way, Robins’ concrete interests in 
truthful credit reporting.” 

• The Ninth Circuit however noted that the consumer must show that 
the violation materially affected the consumer’s protected interests 
in accurate credit reporting: “requires some examination of the 
nature of the specific alleged reporting inaccuracies to ensure that 
they raise a real risk of harm to the concrete interests that FCRA 
protects.” 

• Cert denied on January 22, 2018. 



Spokeo Split  
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Finding Injury: 

• Rodriguez v. El Toro Medical Investors, No. SACV 16-00059-JLS (KES), 2016 
U.S. Dist. LEXIS 160077 (C.D. Ca. Nov. 16, 2016)  
• Employer provided required FCRA background check disclosures, but 

included a waiver provision against any furnishers 
• Violation of FCRA’s stand-alone disclosure requirement  constituted “risk 

of real harm” sufficient to confer standing. 

Finding no injury:  

• Nokchan v. Lyft, Inc., No. 15-cv-03008-JCS, 2016 U.S. Dist. LEXIS 138582 (N.D. 
Ca. Oct. 5, 2016) 
• Employer provided FCRA release form that included extraneous information 

and failed to inform consumer of rights 
• Violation of FCRA’s stand-alone requirement did not constitute concrete 

harm 
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Setting the Stage 

• Employers are using criminal and credit background 

checks as an employment screen more than ever 

before. 

• A study conducted by the National Employment Law 

Project discovered that 1 in 4 adults (65 million 

Americans) have a criminal record. 

• DOJ estimates ~7% of people born in 2001 will 

serve time in fed. or state prison in their lifetimes. 

• There has been an effort to remove the barriers to 

employment for qualified workers with criminal and 

poor credit records. 
27 



Criminal Background Checks: 

Setting the Stage 

• 92% of Society of Human Resources 

Management members (tilted toward 

larger employers) responding a 2010 

survey, reported performing criminal 

background checks on some or all job 

candidates. See SHRM, Background 

Checking: Conducting Criminal Background 

Checks (Jan. 22, 2010) 
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Setting the Stage 

• Convictions and arrests are very different. 

• One-third of felony arrests never lead to 

conviction. U.S. Bureau of Justice 

Statistics, Felony Defendants in Large 

Urban Counties, 2004 (April 2008). 
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Many Companies 

Advertise Zero Tolerance. 

• “Must have no previous misdemeanors or 

felonies” Valet Attendant job ad, Corinthian 

International Parking Services Inc.  

• “… Do not apply with any misdemeanors / 

felonies ...” Sewer Selling Technician job ad, Luskin-

Clark Service Company 

• “No Exceptions! … No Misdemeanors and/or 

Felonies of any type ever in background,” 
Warehouse and Manufacturing job ad, Perimeter Staffing 
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Four Key Questions 

• Should we do a criminal background 

check? 

• When should be do it? 

• How should we do it? 

• What can we do with the information? 

31 



Should You Do Background 

Checks? 

• Employers usually do background checks 

for the following reasons: 

– A law requires one, such as school employees, 

certain health care workers, public safety, etc. 

– Avoid hiring dangerous people. 

– Avoid hiring dishonest people. 

– Afraid that if they hire someone with a criminal 

background, they could be held liable.   
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When Should You Inquire 

Into Criminal Backgrounds?  

• Unless or until employer is advertising or 

hiring in a jurisdiction with a “ban the box” 

type statute, the employer can do it at any 

stage of the application or employment 

process. 

• HOWEVER, anti-discrimination laws 

caution against unfettered use 

 33 



What Can (and Can’t) You 

Do With the Information? 

• Federal and state anti-discrimination laws 

limit how employers can use arrest and 

conviction records with respect to 

employment. 

• Some states have specific laws prohibiting 

the use of arrests, or certain conviction 

records (e.g., timely and/or only certain 

crimes.) 
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Using Criminal Record 

Information 

• UNDER FEDERAL LAW, employer cannot 

arbitrarily exclude from employment persons 

who have been convicted of a crime – must 

evaluate on individual basis, in light of the 

requirements necessary for the job 

• Arbitrary exclusions have an adverse impact. 
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Discriminatory Use 

• 1987 EEOC Guidance: An adverse action as 

a result of conviction, if has adverse impact 

on protected class, employer must show it 

considered 3 factors: 

– Nature and gravity of the offense(es);  

– The time that has passed since conviction; and 

– Nature of the job held/sought 

36 



Discriminatory Use 

• 2012 EEOC Revised Guidance: 

Recommended as a “best practice …that 

employers not ask about convictions on job 

applications and that, if and when they make 

such inquiries, the inquiries be limited to 

convictions for which exclusion would be job 

related for the position in question and 

consistent with business necessity.”  

37 



Discriminatory Use 

• In addition to Job Related and Consistent 

with business necessity, use must be 

consistent across racial/ethnic/gender, etc. 

groups. 

• Focus on the job, not the person. 

• Still follow the individualized assessment 

from 1987 EEOC Guidance. 

38 



Arrest Records 

• Records of arrests without convictions do 

not prove criminal conduct. 

• Standing alone, cannot be used. 

• The underlying conduct, if reasonably 

believed, could allow employer to take 

adverse action.   

39 



US: Ban The Box 

• 30 States with some form of Ban the Box 

– Either Private AND Public Employers; OR 

– Just Public Employers 

• 10 Private and Public employers: CA, CT, 

HI, IL, MA, MN, NJ, OR, RI & VT (and DC) 

• 20 Public only: AZ, CO, DE, GA, IN, KY, 

LA, MD, MO, NE, NV, NM, NY, OK, PA, 

TN, UT, VA & WI 

40 



US: Ban The Box 

• 150 Cities and Counties 

– Mix of Private and Public employers 

– Approx. 10% apply to both Private and Public 

• Wash DC and 31 Cities/Counties extend 

to private employers who are government 

contractors 

41 



US: Private Employers 

– 10 States 

• Inquiry allowed after conditional offer OR 

selected finalists: CA, HI (and Wash DC) 

• Inquiry allowed after first interview: NJ 

• Classic “Ban the Box”: CT, IL, MA, MN, 

OR, RI and VT 

42 



US: Private Employers 

– 10 States 

• EEOC criteria used in varying degrees 

• “Direct/adverse” relationship with job: CA 

• “Rational relationship” to job: HI 

• “directly relates” to job: MN 

• No EEOC criteria in other 7 States: CT, IL, 

MA, NJ, OR, RI & VT 
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US: Public Employers 

– 20 States 

• EEOC criteria used in varying degrees 

• “Direct/adverse” relationship with job: CO 

• Nature of job and nature of offense: DE 

• Job related / “Directly relates” to job: NV; 

NM; VA 

• Duties/Nexus b/t conviction & job: OH; TN 

• Conviction effects “suitability”: PA 

• Other 12 : No EEOC criteria 
44 



Ban the Box Laws: 

Common Threads 

• Small employers often excluded 
– Examples: NJ: 15 employees or less 

• Type of employees can be excluded: 

– Hired for domestic service at home. 

– Independent contractor. 

– Directors and Trustees. 
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Ban the Box Laws: 

Common Threads 

• Who is an “applicant”? 

• Any person employer considers when 

indentifying potential employees for 

employment. 

• Any person who requests to be considered 

for employment. 

• Includes Current Employees (internal 

applicants)!!! 
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Ban the Box Laws: 

Common Threads 

• Laws vary as to when can be asked AND 

what can be asked 

• Most common: No criminal history inquiry 

ON application  

•  . . .OR during “initial employment 

application process” 

– FROM application TO end of first interview 
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Ban the Box Laws: 

Common Threads 

• After initial screening period (application or 

first interview or even after job offer), 

restrictions USUALLY lifted 

– Employers may request criminal background 

check AFTER first interview OR (alternatively, 

depending on specific law) after hiring 

decision is made 

• Some laws do restrict adverse decisions 

based on nature/severity of crime 

 48 



Ban the Box Laws: 

Common Threads 

• Most Ban the Box laws allow use of any 

records, except records which have been 

expunged, or erased through executive 

pardon. 

49 



Ban the Box Laws: 

Common Threads 

• Proof submittals to rejected candidates: 

– Most common: Provide copy of criminal record 

relied upon (even if not FCRA) 

• Others: 

– Limit on look back period, except heinous crimes 

– Written notice to applicant explaining denial 

50 



Ban the Box: 

Common Exceptions 

• Does not restrict when you can ask about criminal 

records for the following types of employment: 

– positions for which criminal background checks are 

required by law,  

– or where a person with an arrest or conviction for 

certain offenses may be barred from the position by 

law,  

– or where a law would restrict the employer from 

engaging in certain of its business activities based 

on the criminal records of its employees.   
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Common Threads: 

Prohibited Advertisements 

• Prohibits most employment advertisements 

which state that those with criminal records 

will not be considered.  Same exceptions 

as with applicants, and: 

– Law enforcement 

– Homeland Security 

– Corrections officers 

– Judiciary 

 

 

 

 

– Emergency 

management 

– OR other positions 

where criminal check 

required by law  
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Credit Background Check: 

State and Local Laws – Why? 

• 2008 financial crisis added millions of 

people to credit check rolls 

• Minority households have greater 

percentage of poor credit, in part due to 

predatory lending practices (10% to 20% 

higher) 

• FTC: 5% of consumers have errors on 

major credit reports; other estimates place 

it as high as 12% 
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Credit Background Check: 

State and Local Laws 

• 11 States limit employment credit checks: 

CA, CO, DE, HI, IL, MD, NV, OR, VT and 

WA (as of Summer 2016) 

• 17+ States have legislation pending 

• Dozens of cities/counties have form of 

credit check ban or legislation pending 

54 



Credit Background Check: 

State and Local Laws 

• Credit check ban laws have number of 

exceptions: 

– Employee handling cash/goods 

– Employees with access to financial 

information 

– Management positions 

– Law enforcement 

55 



Credit Background Check: 

State and Local Laws 

• Other Credit check ban laws exceptions: 

– Gaming industry 

– Employee consent 

– Access to proprietary or confidential 

information 

– “job related” 

• Some laws allow credit checks with “Ban 

the Credit Box” limits 

56 
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Agenda 

1. Why Ban the Box and/or Restrict Credit Checks? 

2. Concerns for Employers: Negligent Hiring and 
Retention Laws 

3. What to do: Employer Best Practices 

4. Using Social Media in Recruiting and Hiring 

5. Salary History Inquiry Bans 
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Why Ban the Box and/or 
Restrict Credit Checks? 
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 An estimated 70 million 
people in the U.S. have prior 
arrest or conviction history 

 Blacks and Hispanics, 
regardless of age or gender 
are imprisoned at higher 
rates than Whites 

 Ex-offenders experience 
more difficulty finding 
employment  

• Negatively impacts their 

economic well-being  

• Negatively impacts the 

economic well-being of their 

families 

 

Criminal Background Checks 
Why ban the box? 
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 Although criminal history could certainly raise potential red 
flags, employers must weigh factors such as the following 
against the chance of unnecessary disparate impact:  

• the nature and gravity of the offense or conduct (and how it may relate to 
the job sought);  

• the time that has elapsed since the offense or conduct; and 

• the nature of the job held or sought. 

 See Also New York State’s Correction Law Article 23-A 
 

Criminal Background Checks 
Potential for Disparate Impact - Balance 
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 Questionable link between good credit and positive job 
performance 

 Disparate impact on 

• Women 

• Low income communities 

• Communities of color 

 Errors 

 Statistics 

Acquiring Credit Information 
Why are we doing this? 
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Concerns for Employers: 
Negligent Hiring and 
Retention Laws 
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 In many states, an employer may be held liable for negligent 
hiring or retention if the employer knows, or in the course of 
ordinary care should have known, that an employee was 
predisposed to committing a wrong 

• Courts ask whether an employer exercised reasonable care to 
evaluate employees in light of any risk they may pose to a 
third party 
oExample: A home care agency places employee in client home. The 

employee embezzles money from client. Employee has recent prior 
conviction for embezzlement. 

 Best Practice: Conduct a diligent (but job-related) background 
check 

 

But … Negligent Hiring and Retention 
Protecting your Interests as an Employer 
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 Under Texas law, employers cannot be liable solely for negligently hiring or failing to 
adequately supervise an employee based on evidence that the employee has a criminal 
record.  Tex. Civ. Prac. & Rem.§142.002. 

 Under New York law, where an employer hires an employee after reviewing his or her 
conviction history using the factors required by Article 23-A (NYS Correction Law), if 
there is later a negligent hiring lawsuit involving that employee, a rebuttable 
presumption exists in favor of excluding evidence of applicant’s criminal conviction or 
incarceration history.  N.Y. Exec. Law § 296(15). 

 Under Florida law, there is a rebuttable presumption that an employer was not 
negligent if it conducted a background  (criminal background check, reference check, 
interview of the employee) that did not reasonably demonstrate that the applicant was 
not suitable for the position.  Fla. Stat. §768.096. 

 Louisiana law, similarly, creates a rebuttable presumption that an employer is not 
negligent if it conducts pre-employment screening measures.  La. Rev. §23:291. 

States Have Implemented Different Types of Protections  
Statutory Presumptions Against Negligent Hiring – Criminal Records 
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What to Do? 
Employer Best Practices to 
Comply with Ban the Box and 
Credit Check Laws 
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When considering applicants with criminal records: 

• Eliminate polices and practices that exclude people from 
employment based on any criminal record   

• Train managers and decision-makers about Title VII and its 
prohibition on employment discrimination 

• Limit inquiries to records for which exclusion would be job related 
for the position in question and consistent with business necessity. 

 

2012 EEOC Guidance 
Avoiding Disparate Impact and Disparate Treatment 
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 What should you do when you have employees in located 
in multiple jurisdictions? 

• Which law applies?  

• Where is the employee “employed?” 
o Example: Employee who works remotely 

 What should your policy/practice be? 

• “One size fits all” versus separate policies for each 
jurisdiction? 

o compliance with ban the box and credit check laws 

o applications/offer letters 

o asking about salary history 

 
 

 

Best Practice for Employers in Multiple Jurisdictions 
Navigating Federal, State and Local Laws 
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 Offer Letters 

• Ensure offer letters say offer is 
contingent upon successful 
completion of background check 

• Include credit check 
explanations/checkboxes where 
required (e.g., NYC) 

 Consider use of Criminal 
Conviction Questionnaire 

 

 Application 

• Ensure no “box” (where banned) 

• Ensure no salary history inquiries 
(where prohibited) 

• If different policies in different 
jurisdictions, ensure correct form 
is used in each jurisdiction 

 Be aware of rules against “Don’t 
answer if…” statements 

 This includes online applications 

 

Policies/Procedures 
The Logistics 

Offer Letter 
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 Have your lawyer review forms provided for employers’  
use by Consumer Reporting Agencies (CRAs) 

 Know who has what role in “adverse action” process 

 Indemnification provisions in agreements with CRAs? 

 Does the process/paperwork meet applicable state/local 
requirements? 

 Ensure authorization forms give authority to share 
information with business partners and permits continued 
checks throughout employment 

 Review for legal updates from time to time 

 

Check Your Background Check Paperwork 
Consumer Reporting Agencies Sometimes Get it Wrong…  
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 In light of credit check bans, to the extent you currently perform 
credit checks: 

• Analyze whether credit checks should be continued going forward 
o What is gained from this process? 

•  Review applicable exceptions in jurisdictions where you operate 
o  Does your business qualify for any general exceptions in your state/city? 

o  Do any apply to the positions for which you hire? 

o  All individuals in such positions, or only senior individuals in those positions? 

• If exceptions apply, are you documenting those exceptions adequately? 
o  Memo to file including analysis 

o  state requirements (e.g., check boxes, providing information regarding which 
exception applies, maintaining exemption logs)    

Credit Checks 
Analysis 



© 2018 Epstein Becker & Green, P.C.  |  All Rights Reserved.  |  ebglaw.com 73 

 Ensure your temp agencies and recruiting firms are compliant 
with the FCRA, as well as applicable ban the box, credit check, 
and salary history laws 

• Guidance from NYC on liability of recruiters, and for acts of 
recruiters (salary history) 

• Theories applicable to other laws as well 
o acting on behalf of employers 

o acting as agent 

o cannot discriminate/skirt law through use of third party 

What About Temp Agencies/Recruiting Firms 
Joint Liability? 
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Who should be trained? 
• Which departments? 

• On what? 

• What levels? 

• How frequently? 

• What forum? 

Training 
Managers, Supervisors, Recruiters, Marketing, Others 
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Using Social Media In 
Recruiting and Hiring 
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Use of Social Media in Recruiting 
Pitfalls 
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 Lawful in many jurisdictions (depending on methods) 

 May yield good information; picture into applicant’s personality 

                  but… 

 May find information protected by Title VII and other laws and 
not otherwise available in the application process (religion, 
national origin, sexual orientation, disability, pregnancy, union or 
political affiliation, lawful off-duty conduct (e.g., NY) of applicant 
and/or relatives/affiliates) 

 Creates potential bias 

 Possibility of finding the wrong person 

 Possibility of invasion of privacy claims 

 

Using Social Media In Hiring/Screening 
Benefits and Pitfalls 
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Over 26 states and DC have social media laws 

 

Social Media Privacy Laws 
State laws 

Arkansas Louisiana Nevada Rhode Island West 
Virginia 

California Maine New 
Hampshire 

Tennessee Wisconsin 

Colorado Maryland New Jersey Utah District of 
Columbia 

Connecticut Michigan New Mexico Vermont 

Delaware Montana Oklahoma Virginia 

Illinois Nebraska Oregon Washington 
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It is unlawful for an employer to require or request that 
applicant/employee: 

 

Social Media Laws 
Overview 

Provide any 
password or 
other related 

account 
information 

Divulge 
whether he or 
she has such 
an account 

Change privacy 
settings 

associated 
with an 
account 

 

Add an 
employee, 

supervisor or 
administrator 

as contact   
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Using Social Media In Hiring 
Best Practices 

Conduct screenings before offer  

 But only if either performed internally or in states where no 
ban the box law prohibits such practice 

Carefully document reasons for all hiring decisions that 
are consistent with the job description 

Be consistent (check one candidate’s profile – check all) 

Consider having HR conduct social media screening and 
eliminate the hiring managers from the process 

   and/or: 

Consider using a third party (CRA) to view candidate’s 
pages and provide only relevant information – that way, 
the employer will not be exposed to extraneous 
information that may give rise to discrimination claims 
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Salary History Inquiry 
Bans 
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Prohibits employers from asking about 
an applicant’s salary history during the 
hiring process 

 Purpose: Prevent pay discrimination for 
comparable work based on gender 

 Theory: Basing current compensation on 
prior perpetuates past discrimination 

 Note: Laws in effect have variations , e.g.: 
• Can voluntary disclosures be used? 

• Can applicants be asked about unvested equity/ 
deferred compensation or competing offers? 

• Can salary history be verified after offer is extended? 

 

 
 

Salary History Inquiry Bans 
Overview 
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 Massachusetts 

 Philadelphia, PA 

 New York City, NY 

 Oregon 

 Delaware 

 San Francisco, CA 

 California 

 Puerto Rico 

 

Salary History Inquiry Bans 
State and City Laws 
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Questions? 


