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Treatment of Power Purchase Agreement –
Rejection or Assumption in Chapter 11
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Power Purchase Agreements Are Executory Contracts

• Non-debtor parties to executory contracts are required to continue to perform in accordance with the contract even if the debtor is not 
performing

• Contractual provisions that purport to forfeit, modify or terminate a debtor’s interest in property upon the filing of a bankruptcy (an ipso 
facto clause) are not enforceable

• Debtor has discretion to assume beneficial contracts and reject burdensome contracts 

o Section 365 of the Bankruptcy Code allows a debtor to assume or reject executory contracts and unexpired leases (court approval 
required)

o Assumption/rejection can occur at any time during bankruptcy case

o Assumption requires adequate assurance of cure (other than nonmonetary defaults incapable of being cured by nonmonetary 
acts), payment for actual loss, and adequate assurance of future performance – creates ongoing, post-petition obligations of 
debtor. A term that is not material may be altered. Assumption and assignment can occur despite any contractual restriction, but 
adequate assurance that the assignee will perform is required

o Debtor rejects power purchase agreements because it finds lower rates elsewhere or ongoing operations do not require as 
much energy

o Rejection is treated as a pre-petition breach



Considerations for Assumption or Rejection of PPAs
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Price

Number of contracts; how many are necessary for long-term viability of business 

Term of contract

Reliability

Fuel source:  consistent with business plan/legal requirements



Contract Assumption:  What are the Issues?
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• If debtor moves to assume the PPA, ask:

• Is the proposed cure amount correct?

○ When does the debtor propose to make the proposed cure payment—is it payment consistent with the 
contractual terms?.

○ What evidence do you have for the cure amount

• Has debtor provided adequate assurance of future performance?

○ What evidence has the debtor provided regarding its ability to fulfill its obligations under contract after 
assumption (including financial statements/pro formas)?

○ Who is providing the services? 

• What about assumption/assignment of the PPA?

• Who is the assignee? Has the debtor provided evidence of the assignee's assurance of future performance? 
Were there assignments of letters of credit?



• Business judgment standard is applied (with additional public interest consideration for rejection of 
PPAs)

– Is the contract burdensome?  i.e., loss or detriment to the estate

– Even if contract is profitable, it can be rejected and replaced with a more profitable contract.

• Business Judgment Rule could be broadly interpreted:

– Should approve rejection unless the “conclusion that rejection would be advantageous is so 
manifestly unreasonable that it could not be based on sound business judgment, but only on 
bad faith, or whim or caprice.” 

– Adverse effects on the other contract party is not relevant unless the effect is so 
disproportionate to the estate’s prospective advantage that it shows rejection could not be a 
sound exercise of business judgment.

Debtor’s Arguments to Reject Contract
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• Business judgment standard not met.

• What evidence did debtor present in support of rejection?

• Are there grounds to withdraw the reference with respect to the motion to reject PPA (i.e., federal 
question)?  Are you in a jurisdiction to argue the FERC's jurisdiction is concurrent/exclusive?

• Will the estate continue to derive substantial economic benefit from the PPA?

• Are there public policy arguments to prevent rejection, e.g., disruption of energy services?

• Is it possible the PPA will become profitable again sometime over the next [x] years remaining on 
the life of the project?

• If the bankruptcy court determines that rejection is appropriate, what's the effective date of 
rejection (i.e., as of the petition date? Entry of the order rejecting the PPA? Date of transitioning 
power?).

Possible Arguments Against Rejection
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• File an objection (and propound discovery requests)

• Bankruptcy court may hold an evidentiary hearing

• Best case: the court denies the rejection motion, but you also may consider options for 
transitioning power to new buyer

• If rejection is granted, you may appeal the decision

– district court

– Direct appeal to circuit

Contract Rejection: What are the Options?
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• Instead of objecting, negotiate a stipulation with the debtor to agree on rejection date and allowed 
claim amount 

• Calculate damages
• Pre-petition
• Between petition date and rejection date (may be a priority administrative expense claim)
• Post-petition (priority administrative expense claim – but may not be calculated at contract 

rate)
– Return of security deposits, performance bonds, letters or credit or other security

– RECs?

– Setoffs?

– Effective date of rejection?

– Waive requirement to file proof of claim

If Debtor Moves to Reject the Contract
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• Points of negotiation – will debtor/creditors committee agree to:
– A calculation based on contract rate (not market rate)?
– Allow deposits to be applied against the termination damages?
– Agree to an allowed unsecured claim amount?
– Set the effective date of rejection as some date certain (not the petition date (i.e., transition 

date)?
– Cooperate on the transition of power to another buyer?

• Then file the stipulation with the Bankruptcy Court for approval.

• Consider options for transitioning power to new buyer.

Negotiate a Stipulation
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Administrative Claims
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• A creditor doing business with a chapter 11 debtor can assert a claim having 
administrative priority if the creditor has provided a benefit to the debtor’s estate.

o Courts recognize that if a debtor continues to receive benefits under an executory contract 
during bankruptcy, the debtor must pay for the reasonable value of those services as an 
administrative claim.

o Consider asserting a claim under section 503(b)(9) for the period of power delivery during the 
pendency of the bankruptcy case. 

• Administrative claims are generally paid in full at the end of a chapter 11 case unless 
the debtor becomes administratively insolvent (which usually means a chapter 11 
case will be converted to a chapter 7 liquidation).



• There is dispute as to whether the rejection of a PPA is subject to bankruptcy court or Federal 
Energy Regulatory Commission (“FERC”) approval.

– A chapter 11 seeks to protect debtors by permitting liberal restructuring in bankruptcy

– The Federal Power Act seeks to protect energy markets and consumers from monopolistic 
public utilities by putting them under the governance of a commission of experts.

○ FERC has “exclusive jurisdiction” over the transmission of electric energy in interstate 
commerce, including PPAs. 

• FERC’s exclusive jurisdiction over the modification of filed contracts could be interpreted to preempt 
the bankruptcy court’s exclusive jurisdiction to authorize the rejection of a PPA

• Bankruptcy courts have adopted two approaches to this question

– Exclusive jurisdiction

– Concurrent jurisdiction

Special Consideration – Is FERC Approval 
Required for Rejection of PPAs?
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• In In re Mirant Corp., the Fifth Circuit determined that a court is permitted to hear breach of contract claims 
where the proposed rejection does not represent a challenge to the agreement’s filed rate.

– Although FERC has jurisdiction over the modification of rates, the court held that rejection was a breach, not 
a change in a filed rate.

○ Although a lower market rate may have motivated the rejection, justification was based on the excess 
supply and lack of need for any energy going forward

– The rejection power does not contain an exception for power contracts like it does for union contracts

– Like the rejection of a union contract, the bankruptcy court must apply a more rigorous standard considering 
public interest and the disruption of energy supplies

– Rejection is not a collateral attack on the filed rate because the filed rate forms the basis for fixing rejection 
damages

– The court also relied on the structure of the Bankruptcy Code

○ Lack of exception for contracts subject to FERC regulation was intentional by Congress

○ Congress did not intend to limit the ability of utility companies to reject an executory power contract

Bankruptcy Court Has Exclusive Jurisdiction
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• Mirant was recently affirmed by the Fifth Circuit in Ultra, a producer of oil and natural gas (not 
electricity)

• In Ultra, the court found Mirant applicable and held that bankruptcy court has power to reject a filed-
rate contract with a natural gas pipeline without authorization from FERC

• Rejection was not a collateral attack on the filed rate, because the filed rate would be the basis for 
fixing the pipeline’s rejection damages

• The debtor was not just seeking to secure a lower rate, but instead wants out of the contract 
altogether, given the suspension of its drilling program

• The bankruptcy court had “explicitly considered the public interest” in addition to the debtor’s 
business judgment

– FERC was invited to participate in the rejection proceedings as a party-in-interest, but it would 
not be allowed to “hold a hearing on the public-interest ramifications of the rejection of a filed-
rate contract.”

Bankruptcy Court Has Exclusive Jurisdiction
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• In In re Calpine Corp., the district court for the Southern District of New York held that when there is jurisdictional conflict, the 
power of the bankruptcy court must yield to that of the federal agency.

• Bankruptcy courts lack the jurisdiction to authorize the rejection of PPAs because doing so would interfere with FERC’s exclusive 
jurisdiction over the rates, terms, conditions, and duration of the wholesale energy contacts

– But unlike Mirant, the debtor’s rationale for rejecting the PPAs was based on the reasonableness of the rates

– Since FERC has exclusive jurisdiction to determine whether filed rates are reasonable, the district court held in favor of 
FERC

– Holding otherwise would directly interfere with FERC’s exclusive jurisdiction over the wholesale power contracts and 
constitute a collateral attack on the filed rate

– Once the energy contracts were filed, the FPA controls rather than contract law because the PPAs went from mere contracts 
to regulated duties, and therefore regulatory action from FERC is required to eliminate such duties

• The court also looked to the structure of the Bankruptcy Code and found “little evidence of congressional intent” to limit FERC’s 
authority

– “Absent overriding language, the Bankruptcy Code should not be read to interfere with FERC jurisdiction.” 

– Accordingly, a debtor cannot “cease performance under the rates, terms, and conditions of filed rate wholesale energy 
contracts” without seeking FERC approval

Bankruptcy Court Does Not Have Exclusive Jurisdiction
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• In In re FirstEnergy Solutions Corp., the Sixth Circuit held that bankruptcy court’s jurisdiction, while concurrent with 
the FERC, is nonetheless primary or superior to the FERC’s position. 

• In this case, the court noted that the PPAs were for a small quantity of electricity (0.75%) for the debtor’s total 
capacity

– Public interest in performance of contracts was very small. 

– Counterparties can easily sell their electricity into the market

– The necessity of bankruptcy relief takes priority over FERC’s exclusive authority to regulate energy contracts 
and markets

• Bankruptcy court may enjoin FERC from issuing an order that would directly conflict with the bankruptcy court’s 
orders, but it must “invite FERC to participate and provide an opinion” in accordance with the FPA

– Unreasonable in all cases to permit public interest concerns to overrule a restructuring decision or to have to 
wait for “FERC to conduct a full hearing to identify, assess, and opine on those concurs”

– While courts generally defer to an agency’s jurisdiction, courts are also capable of considering public-interest 
issues

Bankruptcy Court and FERC Have Concurrent Jurisdiction
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Lessons Learned From PG&E

• Other Strategies
– Preemptive Proceeding before FERC
– Debtor's Adversary Proceeding to Enjoin FERC proceeding
– PPA counterparties' motion to withdraw the reference
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