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Lease Versus License Agreement

Information contained herein is from sources deemed reliable but is subject to errors, omissions, change of price or terms, and withdrawals without prior notice at any time. All sizes included are approximations.



Length of the Term:

Short Term Use-
– Any business seeking to use space for a short-term and to maximize flexibility (i.e. start-ups)

• These "pop-ups" or short term deals for a range of uses, and has morphed from one week sample 

sales to one year occupancy to test the market, often with cancellation provisions and/or right to 

extend via license extension or a subsequent lease of the space

Information contained herein is from sources deemed reliable but is subject to errors, omissions, change of price or terms, and withdrawals without prior notice at any time. All sizes included are approximations.



Examples for a) Fashion pop up or brand building experience include

Bogner Sample Sale at 468 West Broadway



Garin Pop-Up at 1070 Madison Avenue



Google’s Hardware Store Pop-Up at 131 Greene Street



Color Factory Short at 251 Spring Street



Definitions

• Lessees and Licensees will be distinctly 
identified throughout. Landlords (“Landlords”) 
will be used interchangeably for both lessors 
and licensors. Many times, they are the same 
entity. If not, their objectives are the same. 
Leases or Licenses will collectively be known 
as (“Agreements”)



Advantages for Tenants/Licensees

• Opportunity to utilize novel/memorable space they otherwise
would not have access to because of the high rent. Lower rent
because Landlords offer pop-up space at below-market rent in
exchange for having the right to terminate or buy out the
license and quickly evict if the right tenant comes along. A
License agreement is more straightforward to negotiate than
a lease, and therefore there are fewer transaction costs.

• Retailers can open pop-ups near significant events such as art
fairs or seasonal attractions. Can experiment with a unique or
novel high-concept experience for the increasingly demanding
consumer.



Advantages for Landlords 
• Landlords can wait longer for: 

– an ideal tenant, 
– the market rent to rise, or 
– appeal for a zoning change to enhance the use of the 

space 

Temporary activations also increase foot traffic to the 
space, which appeals to Landlords. For residential 
properties, pop-ups are revenue-generating and 
enhance the property. Sometimes buildings have 
adjacent spaces where  a long-term tenancy is not 
viable.



Landlord’s Concerns

• Landlords should review their mortgage 
documents to confirm that leasing to a pop-up 
store will not violate any loan covenants. 

• Landlords should also review the exclusivity 
provisions in leases with their existing tenants 
to ensure they will not breach any restrictions 
by leasing to a pop-up.



Landlord’s Concerns Part 2
• The landlord should consider where such pop-

ups are located within a mall or shopping 
center so as to not interfere with the 
aesthetics of the mall or concerns of long-
term tenants.

• Whether a certificate of occupancy would be 
required, and whether the use of the space 
and/or approval of the tenant is subject to the 
approvals of a tenant association.



Landlord’s Concerns re: CAM Utilities
• For pop-ups, Landlords should calculate what CAM charges 

or additional rent would be for space, and then add that 
amount onto the base rent of a pop-up. Passing through 
taxes, insurance expenses, common area maintenance, and 
similar charges to the Tenant is not practical and 
burdensome. 

• Since Landlord is building expenses into the base rent, it 
should include caps on utilities in the space. The 
Agreement should address whether the Tenant will be 
installing new risers to increase the electricity or using an 
excessive amount of water. 

• Because of the temporary nature of a pop-up lease, many 
concepts common in commercial leases are not practical 
for a short-term lease. 



Tenants concerns re: Expenses
• The rent for short-term leases is often charged on a “gross” basis with just 

a base rent. Some pop-up agreements leases may require the Tenant to 
pay all charges for sewer, gas, electricity, telephone, and other services 
and utilities. 

• Just as its not practical for the Landlord to apportion these costs over a 
short period of time, it not practical for the Tenant in a pop-up space. By 
the time the Tenant obtains service, the Tenant has probably vacated the 
site. This is also true for hauling, dumpster, and carting expenses. As with 
CAM charges, taxes, and landlord’s insurance, these costs should be built 
into the base rent.



Tenant’s Due Diligence
• Understand the space restrictions on painting and cosmetic work 

• What is the Tenant's/Licensee's duty to restore the premises at the 
end of the lease? 

• Will Tenant's operations need excessive electricity, water, and an 
open flame? 

• How much notice must Landlord give if it wants to terminate the 
Agreement?

• Prior use of premises. If the location has a history of complaints 
from neighbors, the Tenant may be inheriting a problem. 

• Exclusive-what competitors will be there? 

• Recapture/buy-out negotiation 



Negotiating Rent

• A new or online retailer starting a pop-up is an unknown
commodity. Neither the Landlord nor Tenant want to
commit to a long-term lease. One solution is that they may
negotiate rent to include a percentage of gross sales. If the
pop-up is primarily a showroom, the Landlord could also
request a percentage of online sales while the pop-up
operates instead of just gross sales.

• Landlords could require the Tenant to estimate its rent
based on a "gross up" of its anticipated sales. The Landlord
will not want to chase a pop-up for its percentage rent after
Tenant has vacated the space. Some Landlords think this is
too much trouble for a short-term rental.



Options in Pop-up Agreements
• Extension - if Landlord still does not have a long-term tenant and a pop-up

would be profitable
• Expansion - especially in marketplace or food hall concepts, move to larger

space
• Early Termination – both Landlord and Tenant usually want flexibility. Rare

to see assignments or sublets, given the transient nature of pop-ups; If the
Tenant wants an early termination, the Landlord could recapture and
remarket space. In pop-ups, holdover penalties should not only be
included in the Agreements but probably be more punitive with higher
holdover rent. This is justified because the real benefit of the bargain for
both sides was the short-term aspect of the tenancy.

• Offices such as medical offices have multiple licensees and assignments of
the license agreements, but not pop-ups If applicable, short-term leases
may require the Tenant to comply with a shopping center or mall rules.
Landlords will reserve the right, at their discretion, to relocate the pop-up
Tenant, change signage or restrict the Tenant’s use of common areas.



Relocation and Recapture Rights-
Revocations of License Agreements 

• Landlord’s right to recapture space or relocate Licensees is common
in license agreements. As these are short-term agreements and the
Landlord bears the risk of the long-term overhead on the space, the
Landlord must maximize value to benefit from a flexible portfolio of
tenants. Licensees and licensors should negotiate recapture and
buy-out provisions. Licensees should be aware that licensees are,
by definition, revocable and can be terminated quickly if the
Licensor alleges a default.

• If a pop-up Tenant-Licensee in a shopping mall or marketplace
spends a significant amount on an experiential concept and is then
relocated or evicted, the agreement could provide that the
Landlord would reimburse the tenant for an unamortized portion of
the build-out cost. Generally, the shorter the term, the less brand-
specific and costly the build-out will be.



Indemnification on illegal conduct 

• Parties should note that, because of the short-term 
nature of the Tenant’s operations, there will frequently 
be a willingness by the Tenant (or even the Landlord) to 
accept certain risks to avoid the lengthy process or 
expense related to obtaining a necessary consent or 
permit. This problem could also occur with minor 
municipal approvals, such as signage or open-flame 
permits. 

• For this reason, Landlords should include strong 
indemnification provisions (and personal guaranties) to 
protect against liabilities resulting from the failure of 
the Tenant/Assignee to comply with a municipality’s 
requirements.



Guaranties

• If the tenant/licensee is a small start-up or 
one with only a tiny e-commerce presence, LL 
will need a personal guaranty from one of the 
principals, preferably one on-site.  If this pop-
up is just for publicity of a large store or chain, 
the landlord may either get a guaranty from 
the parent corporation or even waive one if 
the licensee is desirable enough. 



Required Permits 

• Tenants should apply as early as possible to obtain any 
permits and approvals required for their intended use. 
Depending on the nature of a tenant's use, it may be 
necessary to get a business license from the 
municipality or coordinate inspections by the local Fire 
department, Health Department, or State Liquor 
Authority. If the pop-up has outdoor space or 
encroaches on public land, the Tenant may need 
community board approval

• Setting up a pop-up can be just as expensive and time-
consuming as a permanent store, with costs such as 
insurance, equipment, payroll, and advertising. Delays 
would jeopardize profitably entire venture.



Intellectual Property

• Overall, retail use clauses are becoming increasingly broad to
accommodate “customer experiences” in line with the vision or
branding of the tenant. In the zeal to attract attention,
Tenants/Licensees would be wise to vet their ideas with a lawyer. A
pop-up that McDowells, the McDonalds –like restaurant in Eddie
Murphy’s “Coming to America,” is being sued by Paramount. The
pop-up’s operators argue that it is a fan-made parody. They may
succeed in court, but most pop-ups don’t have litigation costs with
Paramount Studios in their budget.

• If space is primarily experiential, use clauses for online retailer pop-
ups: you may want to include an area for returns, shipping of
omnichannel goods, and a delivery hub.



Insurance

• Most short-term leases or licenses will require that the tenant obtain and keep in 
full force and effect general commercial liability and property insurance with a 
licensed carrier and workers compensation

• If a critical pop-up event such as a concert outside, tenant or licensee should have 
special events coverage and weather coverage 

• As with a permanent lease- they should require vendors and subcontractors to add 
the pop-up as an additional insured 

• Licensees will have less exposure than lessees because their obligations under the 
lease are less. A lessee is in possession and responsible for more than the licensee 
would not be. The license agreement would terminate if a catastrophe happened (that 
was not the result of the licensee's action). In a lease, a tenant would have to wait 
around for the landlord to rebuild.



Right of Entry 

• Landlords often reserve the right to enter on not less than 
24 hours notice, except in the case of an emergency. This 
right of entry may be acceptable for a two-week lease but 
would not be feasible for a one- or two-day short-term 
lease. 

• Short term Tenants may not care about the space as much 
as a long-term tenant would. Landlords want liberal access 
to premises to ensure that pop-ups do not cause any 
damage or environmental hazards to the premises. 

• Despite personal guarantees and indemnification clauses, 
Landlords of Pop-ups are generally hands-on. 



Delivery of Space- Repairs
• Landlords may seek to insert a short-term lease's or license's 

maintenance provision that requires the tenant or licensee to keep 
the premises in good condition, including lighting, heating and 
plumbing fixtures, and any HVAC system and sprinkler systems. 
Generally, the licensee or lessee makes no significant alterations to 
the premises. Tenants/Licensees should object to this because they 
typically do not have the resources to handle these issues if 
something breaks down during their tenancy. If there is a need for a  
repair, usually only the Landlord's super or maintenance staff can 
take care of it. A pop-up licensee is a lower priority for the Landlord 
than the long-term tenants. They should negotiate that the 
Landlord agrees to "maintain, repair and replace" building systems 
on an expedited basis. 



Delivery of Space-Suitability
• Spaces designed for pop-up Tenants or Licensees are usually constructed 

as a "vanilla box" to facilitate the process of a quick turn-over of the 
occupant. The Tenants or Licensee will have to take the spaces "as-is" in 
“broom clean” condition. Occupancy typically starts within days of 
execution of the Agreement .Generally, the licensee or lessee makes no 
significant alterations to the premises Landlord should make 
representations regarding building code compliance and the certificate of 
occupancy. Tenant’s build-out for pop-ups is generally merely aesthetic, 
not to bring space up to code. 

• Potential problem where pop-up Tenant uses repurposed space previously 
zoned for office or manufacturing use and creates a pop-up store that 
makes the space a place of public accommodation. Who is responsible for 
ensuring the space is ADA (American with Disabilities Act) compliant? The 
responsibility should be clearly defined in the lease or license. Increased 
ADA enforcement may be due to the restaurant sheds, which are mostly 
non-compliant. 



Defaults by Lessee

• What termination rights does a property owner have with respect 
to a lessee as opposed to a licensee? 

• Landlord -Tenant Courts have tremendous protections for tenants, 
even commercial tenants. This is even more true during the 
pandemic. 

• An eviction of a tenant holding a lease, can be an expensive, 
technical gauntlet of legal process A misspelling on a predicate 
notice (rent demand) could cause weeks of delays. 

• NY Real Property Actions and Proceedings Laws Section 853 states 
that Landlords can face treble damages if a Tenant succeeds in 
proving that the eviction was unlawful. 

• Yellowstone injunction 
• Tenants seeking buyouts of their leases



Defaults by Licensee

• What termination rights does a property owner have against a license, as opposed 
to a lessee? 
– Revocable 
– At-will 
– A licensee can be served with a RPAPL 713 notice, and the license will be 

terminated in 10 days. 
– Commercial Leases frequently also have a short cure period to avoid 

termination of the lease. 
– Crucial difference is what “teeth” each mechanism has. Evicting after the 

termination of the lease require a holdover case. 
– Terminating a license entitle the property owner to engage in self-help-i.e., 

turn off utilities. 
– Courts recognize the need for property Owners to have this drastic remedy. In 

Food Halls, shared retail spaces. A problematic licensee can be disruptive. NY 
Real Property Actions and Proceedings Laws Section 853 states that Landlords 
can face treble damages if a Tenant succeeds in proving that the eviction was 
unlawful. 

– Licensee has no right to Yellowstone injunction.



Will a Court treat your Agreement as a 
Lease or a License?

• Attorneys drafting agreements for pop-ups have to consider
whether the document a Court will interpret the document
to be a lease or license. Courts in New York look beyond the
title of an agreement to define it. Even if an agreement is
called a lease, it will be treated as a license if it has the
qualities of a license. Courts generally rule that a document
is:
– (i) a lease if the agreement is for use exclusively under the

Tenant's control for a set period and
– (ii) a license if the agreement is for use not exclusively under the

Tenant's control which is terminable at will
– (iii) Duration of the tenancy
– (iv) the limitations on the premise's use
– (v) whether the agreement was not assignable



Thank You

Robin Abrams 
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