
Pollution Exclusion in CGL Policies: Clarifying 
the Exclusion to Avoid Litigation and Coverage 
Gaps

Today’s faculty features:

1pm Eastern    |    12pm Central   |   11am Mountain    |    10am Pacific

The audio portion of the conference may be accessed via the telephone or by using your computer's 
speakers. Please refer to the instructions emailed to registrants for additional information.  If you 
have any questions, please contact Customer Service at 1-800-926-7926 ext. 1.

TUESDAY, NOVEMBER 2, 2021

Presenting a live 90-minute webinar with interactive Q&A

Daniel J. Healy, Partner, Anderson Kill, L.L.P., Washington, D.C.

Melissa A. Sereda, Associate, BatesCarey LLP, Chicago



Tips for Optimal Quality

Sound Quality
If you are listening via your computer speakers, please note that the quality 
of your sound will vary depending on the speed and quality of your internet 
connection.

If the sound quality is not satisfactory, you may listen via the phone: dial 
1-877-447-0294 and enter your Conference ID and PIN when prompted. 
Otherwise, please send us a chat or e-mail sound@straffordpub.com immediately 
so we can address the problem.

If you dialed in and have any difficulties during the call, press *0 for assistance.

Viewing Quality
To maximize your screen, press the ‘Full Screen’ symbol located on the bottom 
right of the slides. To exit full screen, press the Esc button.

FOR LIVE EVENT ONLY



Continuing Education Credits

In order for us to process your continuing education credit, you must confirm your 
participation in this webinar by completing and submitting the Attendance 
Affirmation/Evaluation after the webinar. 

A link to the Attendance Affirmation/Evaluation will be in the thank you email 
that you will receive immediately following the program.

For additional information about continuing education, call us at 1-800-926-7926 
ext. 2.

FOR LIVE EVENT ONLY



Program Materials

If you have not printed the conference materials for this program, please 
complete the following steps:

• Click on the link to the PDF of the slides for today’s program, which is located 
to the right of the slides, just above the Q&A box.

• The PDF will open a separate tab/window.  Print the slides by clicking on the 
printer icon.

Recording our programs is not permitted. However, today's participants can 
order a recorded version of this event at a special attendee price. Please call 
Customer Service at 800-926-7926 ext.1 or visit Strafford’s website 
at www.straffordpub.com.

FOR LIVE EVENT ONLY

http://www.straffordpub.com/


POLLUTION EXCLUSION IN CGL POLICIES: CLARIFYING 
THE EXCLUSION TO AVOID LITIGATION AND COVERAGE 

GAPS Melissa A. Sereda
msereda@batescarey.com 

Daniel J. Healy
dhealy@andersonskill.com



SPEAKER

Dan is a partner in Anderson Kill's Washington, D.C. office. He 
started his career with Anderson Kill and then served over five 
years as a Trial Attorney with the U.S. Department of Justice, Tax 
Division. He appeared as lead trial counsel in federal and state 
courts across the country, received numerous Outstanding 
Attorney awards and served as the E-Discovery Coordinator for 
the Tax Division.

Dan currently is the Co-Chair of Anderson Kill's Cyber Insurance 
Recovery Practice Group, and a member of the firm's Blockchain 
& Virtual Currency and Regulated Products Groups. Dan was 
selected by his peers for inclusion in The Best Lawyers in 
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DISCLAIMER

The views expressed by the participants in 
this program are not those of the 
participants’ employers, their clients, or any 
other organization.  The opinions expressed 
do not constitute legal advice, or risk 
management advice.  The views discussed 
are for educational purposes only, and 
provided only for use during this session.



WHAT INSURANCE POLICY RESPONDS?

 The general liability (“GL”) policy provides coverage for 
third party claims because of bodily injury or property 
damage.

 If a company is sued, this is the principal policy that 
responds.

 Groundwater is property under the GL.

 Groundwater pollution is property damage.

 The GL policy potentially provides coverage for PFAS
claims of groundwater pollution.



THE EVOLUTION OF THE POLLUTION EXCLUSION
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THE QUALIFIED POLLUTION EXCLUSION

In 1970, ISO developed and issued a pollution exclusion now 
generally known as the “qualified pollution exclusion” which ultimately 
became part of the 1973 ISO CGL form.

Standard Language precluded coverage for claims:

Arising out of the discharge, dispersal, release or escape of smoke,
vapors, soot, fumes, acids, alkalis, toxic chemicals, liquids or gases, waste
materials or other irritants, contaminants or pollutants into or upon the
land, the atmosphere or any water course or body of water but this
exclusion does not apply if such discharge, dispersal, release or escape is
sudden and accidental.



THE QUALIFIED POLLUTION EXCLUSION

 What does “sudden and accidental” mean?  
• The term is undefined

 This inquiry became the focus of considerable coverage litigation 
across the country.

• Insurer view: abrupt/temporal view toward “sudden”, unintended “bad 
consequences” from a discharge does not mean “accidental”.

• Policyholder view: unintentionally caused pollution should be covered, contra 
proferentem.

• Courts were divided equally in interpreting this exclusion in favor of 
policyholders and insurers.



THE ABSOLUTE POLLUTION EXCLUSION

Reacting to the mass litigation arising from the meaning of “sudden and 
accidental,” the insurance industry replaced the qualified pollution exclusion with 
an “absolute” pollution exclusion that became part of the 1986 CGL form at 
exclusion f.

The first part of the exclusion precludes coverage for “bodily injury” or 
“property damage” claims:

Arising out of the actual, alleged, or threatened discharge, dispersal, seepage, 
migration, release or escape of “pollutants.”

In the following conditions:
• At or from premises the insured owns, rents or occupies.
• At or from any site or location used by the insured or others for handling, storing, disposing, processing 

or treating waste.
• Pollutants that are at any time transported, handled, stored, treated, disposed of or processed as 

waste by insured or someone for whom insured has liability.
• At or from a site or location on which the insured or its contractors are performing operations, if 

pollutants are brought onto the site for such operations.



THE ABSOLUTE POLLUTION EXCLUSION

The second part of the exclusion precludes coverage for:

Loss, cost or expense arising out of any governmental direction or 
request to test for, monitor, clean up, remove, contain, treat, detoxify or 
neutralize pollutants.

“Pollutant” is defined as:

Any solid, liquid, gaseous or thermal irritant or contaminant, including 
smoke, vapor, soot, fumes, acids, alkalis, chemicals and waste.  Waste 
includes materials to be recycled, conditioned or reclaimed.



THE ABSOLUTE POLLUTION EXCLUSION

 Usually inserted into GL policies by the insurance industry 
in 1985-86.

 Review your policies!  While the absolute pollution 
exclusion became standard after 1985-86, it is always 
necessary to review your policies.

 Some absolute pollution exclusions do not prohibit 
coverage for liability from product pollution claims.



THE TOTAL POLLUTION EXCLUSION
In the late nineties, insurers offered an endorsement even broader in scope than 
the absolute pollution exclusion.

This insurance does not apply to:

f. Pollution

1) “Bodily injury” or “property damage” which would not have occurred in whole or part but for 
the actual, alleged or threatened discharge, dispersal, seepage, migration, release or escape 
of “pollutants” at any time.

2) Any loss, cost or expense arising out of any:

(a) Request, demand order or statutory or regulatory requirement that any insured or 
others test for, monitor, clean up, remove, contain, treat, detoxify or neutralize, or in any 
way respond to, or assess the effect of “pollutants” or

(b) Claim or suit by or on behalf of a governmental authority for damages because of 
testing for, monitoring, cleaning up, removing, containing, treating, detoxifying or 
neutralizing, or in any way responding to, or assessing the effect of, “pollutants.”



THE ABSOLUTE & TOTAL POLLUTION EXCLUSION

 Intended to end the split in authority between jurisdictions 
interpreting the qualified pollution exclusion by removing the 
“sudden and accidental” exception, but ISO was unsuccessful 
– the pollution exclusion has continued to be heavily litigated.

 While all courts consistently apply the pollution exclusion to 
bar coverage for suits against a policyholder involving 
traditional “smokestack” or “dumping” pollution, courts are 
still divided over whether the exclusion apply to any
hazardous substance.



THE ABSOLUTE & TOTAL POLLUTION EXCLUSION

 Insurer view: Literal read of the text of the exclusion.

 Policyholder view: Functional focus on the goal of the 
exclusion.

 Courts tend to be equally divided on this topic with 
jurisdictions varying wildly in broad application in some 
states and narrow application in others.



CLEAN HARBORS ENVTL. SERVICES, INC. V. BOSTON 
BASEMENT TECHS., INC. 

916 N.E.2D 406 (MASS. APP. 2009)

(2) Any loss, cost or expense arising out of any:

(a) Request, demand, order or statutory or regulatory requirement that any 
insured or others test for, monitor, clean up, . . . or in any way respond to, or assess 
the effects of, ‘pollutants'; or

(b) Claim or ‘suit’ by or on behalf of a governmental authority for damages 
because of testing for, monitoring, cleaning up, removing, containing, treating, 
detoxifying or neutralizing, or in any way responding to, or assessing the effects 
of, ‘pollutants'.

However, this paragraph does not apply to liability for damages because of 
‘property damage’ that the insured would have in the absence of such request, 
demand, order or statutory or regulatory requirement, or such claim or ‘suit’ by or 
on behalf of a governmental authority.



CLEAN HARBORS ENVTL. SERVICES, INC. V. BOSTON 
BASEMENT TECHS., INC.,

916 N.E.2D 406 (MASS. APP. 2009)

“Accordingly, we interpret the exception to the pollution 
exclusion for statutory response costs as acknowledging 
that the insured's statutory obligations to assess, contain, 
and remove the pollutants from the property may overlap, 
to some extent, with the insured's liability for common-law 
damages for the cost of restoring the damaged property 
to its precontamination value. As we read the interplay, 
exclusion of the former does not affect coverage of the 
latter. Our view comports with the plain language of the 
policy . . . .”



LOVE LANG V. FCCI INS. CO.,
2021 WL 1351857 (N.D. GA. MARCH 30, 2021)

 Renter sued building owner, contractor, and construction company after 
construction outside of his apartment produced clouds of “construction 
dust” that accumulated in his unit and caused breathing problems.

 Renter’s estate settled with underlying defendants and was assigned rights 
to file suit against their insurers for proceeds under their CGL policies.

 Northern District of Georgia held that “construction dust” was a pollutant 
under the Policy’s Total Pollution Exclusion.

 Accordingly, the claims were barred from coverage under the exclusion.



EVANSTON INS. CO. V. XYTEX TISSUE SERVICES,         
378 F.SUPP.3D 1267 (S.D. GA. 2019) 

 Pollution exclusion and hazardous and toxic materials 
exclusion.

 Expert not permitted to testify as to whether liquid 
nitrogen was a “pollutant,” just about liquid nitrogen.

 “irritant” or “contaminant.”

 Court found the pollution exclusion susceptible to 
multiple meanings, i.e., ambiguous.

 It found the same of the toxic materials exclusion.



EVANSTON INS. CO. V. XYTEX TISSUE SERVICES, 
378 F.SUPP.3D 1267 (S.D. GA. 2019)

 “pollutants” are “any solid, liquid, gaseous or thermal irritant 
or contaminant, including smoke, vapor, soot, fumes, acids, 
alkalis, chemicals and waste.”

 “hazardous or toxic materials” is defined as “[a]sbestos, 
lead, silica dust, toxic dust, ‘fungi’, bacteria, organic 
pathogens, bio-organic growth or systemic chemical poison.”



E. CONCRETE MATERIALS INC. V. ACE AM. INS. 
CO., 948 F.3D 298 (5TH CIR. JANUARY 17, 2020)

 Insured quarry was ordered to remove “rock fines” from a stream after 
its manager accidentally failed to shut off a pump. 

 Insured quarry filed suit against its insurers seeking coverage for the 
cost of the remediation after the insurer denied coverage under the 
absolute pollution exclusion.  

 Insured quarry contended that because “rock fines” are simply small 
particles of rock, they did not contaminate the stream, and, therefore, 
did not trigger the absolute pollution exclusion.

 Fifth Circuit, applying Texas law, affirmed the district court’s ruling that 
the absolute pollution exclusion applied, finding that while the “rock 
fines” did not affect the quality of the stream’s water, they were 
contaminants because they changed the overall ecosystem.



CHISHOLM'S VILLAGE PLAZA, LLC, V. THE CINCINNATI 
INSURANCE COMPANY, ET AL. 

2021 WL 3169122 (D.N.M. MAR. 19, 2021)

 Underlying allegations of “the release of unidentified ‘hazardous 
substances’.”

 Noted that courts have concluded ammonia, carbon monoxide, 
asbestos, paint, sealant, solvent, pesticides, natural gas, sewage, 
scrap metal, and radioactive materials and not “pollutants.”

 Duty to defend required a defense for allegations regarding a 3.5 
billion gallon plume.



MJH PROPERTIES LLC V. WESTCHESTER INS. CO., NO. 20-
6002, 814 FED.APPX. 421 (10TH CIR. JUNE 10, 2020)

 Suit filed against Insured after its employee allegedly sprayed the 
underlying plaintiff’s work premises with pest control pesticides, 
which released toxic chemicals and allegedly caused substantial bodily 
harm.

 The court dismissed the case after applying the Total Pollution 
Exclusion, finding that the alleged facts placed the spraying incident 
squarely within the policy’s exclusion.  



R.T. VANDERBILT V. HARTFORD ACC. & IND. CO.,         
216 A. 3D 629 (CONN. 2019)

 Adopted continuous trigger, affirming lower court’s decision 
not to allow expert testimony that asbestos injury did not 
occur until the final cellular mutation that caused the disease 
to develop.

 Adopted unavailability rule – no allocation to insured for 
period after insurance industry inserted an absolute asbestos 
exclusion.

 Held that indoor asbestos was not pollution – pollution 
exclusion limited to traditional environmental pollution.

 “Occupational disease” exclusion applied to any employee, 
not just insured’s employees.



U.S. SPECIALTY INS. CO. V. SANDHILL PRODUCTIONS, 
INC., 526 F.SUPP.3D 189 (W.D. LA. MARCH 17, 2021)

 Landowner filed suit against an oil and gas exploration and production 
company alleging that its land was contaminated or otherwise damaged 
by the insured’s oil and gas exploration and production activities.  The 
insured was subsequently ordered by the State of Louisiana to repair a 
leaking well and remove surface contamination.

 Insurer brought a declaratory judgment action seeking a finding that the 
policy’s total pollution exclusion relieved it from any duty to indemnify 
the insured for the cost of the remediation.  

 After applying a three-factor test to determine whether the total 
pollution exclusion applied, the Western District of Louisiana found that 
the insurer met its burden and found that there was no duty to defend 
or indemnify the insured in the underlying suit or pay for the costs 
related to the remediation order.



CERTAIN UNDERWRITERS AT LLOYD'S, LONDON V. 
NATL. R.R. PASSENGER CORP. 

2017 WL 3575242 (E.D.N.Y. AUG. 17, 2017)

 The Court must still address the remaining issues raised in the 
parties' motions for summary judgment, including the 
construction and effect of the “pollution exclusion” in certain 
policies.



CERTAIN UNDERWRITERS AT LLOYD'S, LONDON V. 
NATL. R.R. PASSENGER CORP. 

2017 WL 4221066 (E.D.N.Y. SEPT. 21, 2017)

 In earlier policies, …“sudden, unintended and unexpected 
happening.”

 Later policies …“sudden and accidental.”

 In one year’s policies, the exclusion does not apply if the 
pollution is “accidental,” regardless of whether it was 
“sudden.”

 The parties dispute the meaning of both “sudden” and 
“accidental.”



WORDING ISSUES

 “sudden” = “quick or instantaneous.”

 “accidental” = unintended, unexpected or 
fortuitous.

 The Court disagrees that normal business 
operations cannot, as a matter of law, cause 
accidental damage.

 The Court reads the record in this case to suggest 
that the contamination came from inadvertent 
spills during fueling and storage operations, not an 
intentional release of hazardous waste. 



IDENTIFYING PRE-1986 AND EARLIER COVERAGE

 Company records, including off-site storage and other 
paper records.

 Broker may have evidence of historic coverage.
 Many companies use ”insurance archaeologists,” to find 

old insurance policies.
 Companies may not need their actual insurance policies 

and secondary evidence can be sufficient.
 In some cases, very little secondary evidence is needed 

to prove policies.  
 Policy forms help identify coverage.



HOW DO COMPANIES PROVE 
CONTAMINATION COMMENCED PRE-1986?

 Sometimes operational history will demonstrate when 
substances and contaminants were used.

 Expert testimony
• Length that plume has traveled

• Degradation chemicals

• Other indicators

 Demonstrating that groundwater contamination took 
place during the policy period.



MUST THE COMPANY BE SUED TO HAVE 
COVERAGE?

 No.

 In most states, regulatory and administrative actions are 
covered claims.

 In most states, if company is statutorily strictly liable, 
coverage exists.

 Coverage exists for “voluntary” cleanups.



STATE LAW ISSUES

 State law controls insurance coverage obligations.

 Each state has its own insurance law.

 Insurance law differs on multiple issues from state to 
state and the differences can be dispositive.



MORE STATE LAW ISSUES

 In some states, the law of location of the hazardous 
waste site will be held to control.

 In other states, the law of company’s headquarters often 
controls.

 In a few states, the law of state where company receives 
the insurance policy applies.

 Choice of law analysis is necessary.



COVERAGE IMPLICATIONS

 Delaware company had hazardous waste sites in New 
Jersey and Illinois.

 Arguments can be made for each state’s law.

 In some cases, an insurance company sues first, picking 
a forum.

 Court may tend to follow the law of the state where it 
sits.

 Policyholders may need to argue for correct state law 
and may need to sue an insurance company quickly.



SOIL, GROUNDWATER AND COVERAGE

 Cleanup of contaminated soil raises different issues in 
some cases, especially if it is on the policyholder’s 
property.

 Soil contamination because of soil contamination may 
not be covered.

 Cleanup of contaminated soil because it is the source of 
existing groundwater contamination is covered.
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OTHER ENVIRONMENTAL INSURANCE

 Other types of policies cover pollution issues.

 Site Pollution Liability Policies/Environmental Impairment Liability policies/Pollution 
Legal Liability policies. 

• Typically provide coverage for bodily injury, property damage, remediation costs arising 
out of contamination or pollution at or from a fixed site.

• First-party and third-party coverage.

• Both pre-existing and new pollution conditions; contamination from operations; claims and 
regulatory demands covered.

• Contamination at offsite locations from contamination at a site.  

• Business interruption expenses due to cleanup.

• Crisis management/PR expenses.

 Contractors Pollution Liability Policies:  These policies provide coverage for bodily injury, 
property damage, environmental damage that results from contracting operations. 



QUESTIONS?

41



THANK YOU

Melissa A. Sereda
msereda@batescarey.com 

Daniel J. Healy
dhealy@andersonskill.com


	Slide Number 1
	Tips for Optimal Quality
	Continuing Education Credits
	Program Materials
	Pollution Exclusion in CGL Policies: Clarifying the Exclusion to Avoid Litigation and Coverage Gaps
	speaker
	speaker
	disclaimer
	WHAT INSURANCE POLICY RESPONDS?
	The evolution of the pollution exclusion
	The QUALIFIED POLLUTION EXCLUSION
	The QUALIFIED POLLUTION EXCLUSION
	THE ABSOLUTE POLLUTION EXCLUSION
	The absolute pollution exclusion
	THE ABSOLUTE POLLUTION EXCLUSION
	THE TOTAL POLLUTION EXCLUSION
	THE ABSOLUTE & Total POLLUTION EXCLUSION
	THE ABSOLUTE & Total POLLUTION EXCLUSION
	Clean Harbors Envtl. Services, Inc. v. Boston Basement Techs., Inc. �916 N.E.2d 406 (Mass. App. 2009)
	Clean Harbors Envtl. Services, Inc. v. Boston Basement Techs., Inc.,�916 N.E.2d 406 (Mass. App. 2009)
	Love Lang v. FCCI Ins. Co.,�2021 WL 1351857 (N.D. Ga. March 30, 2021)
	Evanston Ins. Co. v. Xytex Tissue Services,         378 F.Supp.3d 1267 (S.D. Ga. 2019) 
	Evanston Ins. Co. v. Xytex Tissue Services, 378 F.Supp.3d 1267 (S.D. Ga. 2019)
	E. Concrete Materials Inc. v. ACE Am. Ins. Co., 948 F.3d 298 (5th Cir. January 17, 2020)
	Chisholm's Village Plaza, LLC, v. The Cincinnati Insurance Company, et al. �2021 WL 3169122 (D.N.M. Mar. 19, 2021)
	MJH Properties LLC v. Westchester Ins. Co., No. 20-6002, 814 Fed.Appx. 421 (10th Cir. June 10, 2020)
	R.T. Vanderbilt v. Hartford Acc. & Ind. Co.,         216 A. 3d 629 (Conn. 2019)
	U.S. Specialty Ins. Co. v. Sandhill Productions, Inc., 526 F.Supp.3d 189 (W.D. La. March 17, 2021)
	Certain Underwriters at Lloyd's, London v. Natl. R.R. Passenger Corp. �2017 WL 3575242 (E.D.N.Y. Aug. 17, 2017)
	Certain Underwriters at Lloyd's, London v. Natl. R.R. Passenger Corp. �2017 WL 4221066 (E.D.N.Y. Sept. 21, 2017)
	Wording Issues
	Identifying pre-1986 and earlier coverage
	How Do Companies Prove contamination Commenced Pre-1986?
	Must the Company Be Sued to Have Coverage?
	State Law Issues
	More State Law Issues
	Coverage Implications
	Soil, Groundwater and Coverage
	Facts About Groundwater
	Other Environmental Insurance
	QUESTIONS?
	Thank you
	Slide Number 43
	Slide Number 44
	Not a Passholder Yet?��Try the CLE Individual Annual Pass



