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Overview of Police Power

• No single definition, it is 
extensive, elastic and 
constantly evolving

• Each state’s police power is 
derived from its inherent 
sovereignty, not the Federal 
Government

• One of the most essential 
and least limitable powers of 
the states
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Police Power

Attributes

• Police power v. other governmental 

powers

• Flexible authority

• Inalienability
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Police Power in Pandemics

Jacobson v. 
Massachusetts

197 U.S. 11, 25 S.Ct. 
358, 49 L.Ed. 643 

(1905)

• Massachusetts 
required all adults to 
be vaccinated for 
smallpox or pay a 
$5.00 penalty

• Vaccinations were free
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Police Power in Pandemics

• Local enactments or regulations, even if based 
on acknowledged police powers, must always 
yield in case of conflict to the U.S. Constitution 
or with any right which the U.S. Constitution 
gives or secures

• Jacobson challenged the mandatory 
vaccination law on the grounds that it violated 
his liberty and constituted an assault on his 
body
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Police Power in Pandemics

• The “liberty secured by the Constitution ... does 
not import an absolute right in each person to be, 
at all times and in all circumstances, wholly freed 
from restraint.”

• The possession and enjoyment of all rights are 
subject to such reasonable conditions as may be 
deemed by the governing authority of the county, 
essential to the safety, health, peace, good order, 
and morale of the community.
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Police Power in Pandemics

• Liberty, the greatest of 
all rights, is not 
unrestricted and is only 
freedom from restraint 
under conditions 
essential to the equal 
enjoyment of some 
rights by others

• Liberty is “liberty 
regulated by law”

11



Police Power in Pandemics

• Jacobson is still the law although heavily 

criticized due to relaxed standard of 

review

• Reasonable vs. Strict Security
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Local Government Response to Crisis

• Declaration of Local Emergency

• Provides necessary powers needed to 

protect citizens and property, preserve 

municipal government and assure mutual 

disaster aid from appropriate local, state 

and federal agencies 
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Emergency Police Power
Recent Cases

“[W]hen faced with a society-
threatening epidemic, a state 
may implement emergency 
measures that curtail 
constitutional rights so long as 
the measures have at least 
some “real or substantial 
relation” to the public health 
crisis and are not “beyond all 
question, a plain, palpable 
invasion of rights secured by the 
fundamental law.”

In re Abbott, 954 F.3d 772 

(5th Cir. 2020)
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Emergency Police Power
Current Applications

• US Supreme Court denied 

injunctive relief to church in 

rural Nevada

• Dissents by Justices Alito 

(joined by Thomas and 

Kavanaugh), Gorsuch, and 

Kavanaugh

Calvary Chapel Dayton 

Valley v. Sisolak

No. 19A1070 (2020 WL 4251360)
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Recent Constitutional 

Challenges 

• South Bay United Pentecostal Church v. 

Newsom (140 S.Ct. 1613)

• Challenging religious gathering limits

• Page v. Cuomo (2020 WL 3619029)

• Challenge by AZ resident challenging 

required quarantine for out of state 

residents entering NY
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Local Government Powers to 

Address Civil Unrest

• The First Amendment provides for the 
free exercise and right for the people to 
peaceably assemble and petition the 
government 

• The Supreme Court has established that 
this right is not absolute

• Government actors cannot simply 
prohibit this right in their own discretion 
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Civil Unrest

• Government may use reasonable force to 

respond to civil unrest violence 

• Jones v. Parmley (2006) 465 F.3d 46

• Government can dispute an unlawful 

assembly 

• Cox v. New Hampshire (1941) 312 

U.S. 569
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Civil Unrest

• Government officials may stop or disperse  

public demonstrations or protesters where 

“clear and present danger” of riot, disorder, 

interference with traffic upon public streets 

or other immediate threat to public safety, 

peace or order appears

• Cantwell v. Connecticut (1940) 310 

U.S. 296, 60 S.Ct. 900, 84 LED 1213
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State Mandates on Local 

Government

• Enforcement of state mandate

• Expansion beyond state mandate
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Emergencies 
and Takings 

Robert H. Thomas

rht@hawaiilawyer.com
rhthomas@wm.edu
@invcondemnation

www.inversecondemnation.com
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A5: “… nor shall private property be taken for 
public use, without just compensation.”

A5: “No person shall … be deprived of life, 
liberty, or [private?] property without due 
process of law.”

A14: “[N]or shall any state deprive any person 
of life, liberty, or [private] property without 
due process of law.”
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Mitchell v. Harmony, 
54 U.S. (13 How.) 115 (1851) 

The military may take property “to 
prevent them from falling into the 
hands of the public enemy; but in 
order to justify the seizure the 
danger must be immediate and 
impending, and not remote or 
contingent.”
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Attorney-General v. De Keyser’s Royal Hotel, Ltd. 
[1920] AC 508 
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Penn Central Transp. Co. v. New York City, 438 U.S. 104 (1978)Penn Central Transp. Co. v. New York City, 438 U.S. 104 (1978)

• The economic impact of the regulation on the claimant.
• The extent to which the regulation has interfered with distinct 

(or “reasonable”) investment-backed expectations.
• The character of the governmental action.

• The economic impact of the regulation on the claimant.
• The extent to which the regulation has interfered with distinct 

(or “reasonable”) investment-backed expectations.
• The character of the governmental action.
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Loretto v. Teleprompter Manhattan CATV Corp., 
458 U.S. 419 (1982)
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Lucas v. South Carolina Coastal Council, 
505 U.S. 1003 (1992)
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Webb’s Fabulous Pharmacies, Inc. v. 
Beckwith, 449 U.S. 155 (1980)
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Tahoe-Sierra Pres. Council, Inc. v. Tahoe 
Regional Plan. Agency, 

535 U.S. 302 (2002) 
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Yee v. City of Escondido, 503 U.S. 519 (1992) 
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Emergencies 
and Takings 
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@invcondemnation

www.inversecondemnation.com

32

mailto:rht@hawaiilawyer.com
mailto:rhthomas@wm.edu
http://www.inversecondemnation.com/


Defending Government 

Conduct

• Balancing of Constitutional Rights, police 

power and public health and safety
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State versus Local Emergency Powers:

Conflict and Challenges

Presented on behalf of:

Presented by:

Joe Jarret

Attorney At Law

Federal & State Mediator
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Notes about this 

presentation
• Cartoons and other images are 

used for educational purposes 

under the ‘fair use’ exception 

to the copyright laws of the 

United States, and are not 

displayed for any other reason.
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State Emergency 

Management Policy
• Emergencies are managed by first responders at 

the local level: hospitals, fire departments, police, 

managed by counties, cities, parishes, towns, etc.;

• -Assistance is requested from the State;

• -If the emergency escalates beyond local capabilities, 

State & local entities seek assistance from the federal 

government;

• Note: Survey revealed that the level of collaboration 

between federal, state and local governments since 

9/11 has improved a little (33%) or not at all (12%) 
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Federal/National Emergency Declarations 

• Presidential declarations of national emergency are governed 

by the National Emergencies Act, which went into effect in 

1978;

• Under this law, the president has significant discretion to 

declare a national emergency; there are no statutory 

limitations, beyond the word “emergency” itself, on what type 

of event qualifies;

• The law provides that a national emergency will terminate 

after a year unless the president renews it, but such renewals 

happen routinely;

• There are approximately 123 statutory powers that may 

become available to the president when declaring a national 

emergency.
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Federal/National Emergency Declarations 

• Emergency powers cover almost every imaginable 

subject area, including the military, land use, public 

health, trade, federal pay schedules, agriculture, 

transportation, communications, and criminal law;

• Of the authorities available to the president in a 

national emergency, 96 require nothing more than 

the president’s signature on the emergency 

declaration;

• Only 13 require a congressional (versus 

presidential) declaration of emergency, with most 

of these related to war-making capabilities. 
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Federal/National Emergency Declarations 

• According to FEMA policy, state 

governments serve as agents for the local 

jurisdictions if Federal disaster assistance 

is needed;

• If the President denies Federal assistance, 

the cost of recovery is the responsibility 

of the State and local governments. 

• Local governments cannot directly 

access Federal programs;
39



State v. Local Sources of Conflict

• In most states, local governments in the form of cities, 

counties, towns, parishes, etc., are considered political 

subdivisions of the state;

• However, in many jurisdictions, local governments may 

have express or implied authority to declare an 

emergency and activate emergency operations within 

their jurisdiction without  leave of the state; 

• Often, state and local governments clash in terms of:

– when to declare a state of emergency,

– the scope of the declaration, 

– the length of time it should remain in existence

– where local powers end and state powers begin. 
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State v. Local Sources of Conflict

• The conflict between municipalities and states involves 

subtle blends of the state legislative and constitutional 

provisions by which state and local government powers 

are expanded or restricted;

• State statutes represent one primary source of municipal 

power. Statutes can be drafted and interpreted narrowly or 

broadly;

• The rule of statutory construction known as the Dillon 

Rule, for example, provides that courts strictly construe 

grants of municipal power, recognizing no power unless 

expressly granted by the state legislature or unless it must 

exist by reason of necessary implication from powers 

expressly granted. 
41



State v. Local Sources of Conflict

• Most common areas of conflict with 

states and localities during crises like 

Covid-19 include:

• Health Departments—masking; public 

assembly;

• Boards of Education—school closures

• Law enforcement agencies—funding

• Unfunded state mandates
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State v. Local Sources of Conflict

• Recently, a group of citizens sued the State of Tennessee, 

asking the court to declare, as unconstitutional, Tennessee 

Code Section 58-2-107 entitled “Emergency management 

powers of the governor.”

• Section 58-2-107 reads:

• The governor is responsible for addressing the dangers 

presented to this state and its people by emergencies. In the 

event of an emergency beyond local control, the governor, or, 

in the governor's absence, the governor's successor as provided 

by law, may assume direct operational control over all or any 

part of the emergency management functions within this state, 

and such person has the power through proper process of law 

to carry out this chapter. The governor is authorized to 

delegate such powers as the governor may deem prudent.
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Implications of State Emergency Declarations and 

Authorities
• An emergency declaration can change the legal and 

operational landscape in which governments, private 

organizations, and the public operate during an emergency. 

Emergency declarations, especially if they occur at multiple 

levels (federal, state, local), can confuse organizations and 

individuals;

• All state agencies need to understand the implications of 

operating under an emergency declaration, especially those 

that are not directly involved in response activities such as 

state procurement offices;

• States must also understand the legal and operational effects 

of a federal emergency declaration because federal 

declarations may affect compliance with federal legal and 

programmatic requirements. 
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Emergency Declarations

• The determination of whether circumstances justify or 

require the declaration of an emergency depends on 

conditions set out in state law;

• Traditionally, most states have a general statute that 

permits the governor to declare a state of emergency for 

any type of emergency or natural disaster, which can be 

construed broadly to include disease epidemics and 

other public health emergencies;

• Elected and appointed state officials have existing broad 

powers to address emergency situations by virtue of the 

statutory authorities granted to their positions without 

formally declaring a state of emergency.
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Emergency Declarations

• When a government declares a state of 

emergency—or does not make such a 

declaration—this decision determines the legal 

and operational resources available to respond 

to an emergency and has implications for 

governments, the private sector, and the public;

• Understanding the scope of state and federal 

emergency authorities and how they interact is 

an important part of preparing for and 

responding to public health emergencies;
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Emergency Declarations

• When a pandemic or other health concern arises, a 

state health officer’s existing authorities generally 

contain a broad grant of authority to, among other things, 

abate nuisances, investigate the causes of disease, and 

institute quarantine measures;

• Depending on the circumstances of an event, these 

existing powers may be sufficient to adequately respond 

or allow initial response measures to begin until an 

emergency is declared;

• Often, such authority can and is often delegated to local 

government health officers, provided they don’t act 

contrary to state regulations or policy.  
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Emergency Declarations

• Types of State Emergencies:

• The determination of whether circumstances justify or 

require the declaration of an emergency depends on 

conditions set out in state law;

• Traditionally states have a general statute that permits 

the governor to declare a state of emergency for any 

type of emergency or natural disaster, which can be 

construed broadly to include disease epidemics and 

other public health emergencies;

• In the last decade, states have begun to refine their 

approaches to defining emergencies; a state may have 

one or more statutory definitions to define emergencies, 

including "disaster,” "emergency,” and "public health 

emergency.”
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Emergency Declarations

• In states with multiple types of emergencies, it may be 

possible to have more than one type of emergency 

declared at the same time;

• If so, state officials must clearly understand the 

authorities that flow from each declaration, agency roles 

and responsibilities, and the impacts on local 

governments, the private sector, and the public;

• The above scenario most often occurs when a state 

experiences a “disaster within a disaster.”

• For instance, a hurricane not only interrupts power and 

communications, but contaminates the potable water 

supply leading to a health crisis.
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State Emergency Declaration Process

• While unique to each state, generally the governor may 

declare an emergency by issuing an executive order or 

other declaration to that effect;

• The declaration addresses the effective dates and 

duration of the declaration, geographic areas of the state 

covered, conditions giving rise to the emergency, and 

the agency or agencies leading the response activities;

• The declaration may also identify state rules and 

regulations that are waived or suspended during the 

emergency;

• Governors may be required to seek legislative approval 

for the imposition of a state of emergency within a given 

time after the declaration (e.g., within 30 days).
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Actions and Authorities Triggered by State 

Emergency Declarations
• The declaration of a state emergency triggers an array of 

authorities and actions by state and/or local 

governments. 

• Depending on the type of emergency declared, and the 

scope of authority granted to the state official making the 

emergency declaration, the actions and authorities 

engaged by a state emergency declaration can include:

• -- Activation of state emergency response plans and 

mutual aid agreements;

• --Activation of state emergency operations center and 

incident command system (ICS);

• --Authority to expend funds and deploy personnel, 

equipment, supplies, and stockpiles.
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Actions and Authorities Triggered by State 

Emergency Declarations

• --Activation of statutory immunities and 

liability protections for those involved in 

response activities.;

• --Suspension and waiver of rules and 

regulations (and statutes, if allowed);

• --Streamlining of state administrative 

procedures such as procurement requirements.
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State of Tennessee, Emergency Preparedness

Legislative Intent

-- Because of the existing and continuing 

possibility of the occurrence of emergencies 

and disasters resulting from natural, 

technological, or manmade causes, including 

acts of terrorism and the recovery therefrom, 

it is hereby found and declared to be 

necessary to relax those rules and

regulations regarding public sector

purchasing of goods & services: 
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Power and authority of political subdivisions to waive certain 

Purchasing and related procedures otherwise required by law

-- Performance of public work and taking action necessary to 

ensure the health, safety, and welfare of the community;

--Entering into contracts;

--Incurring obligations;

--Employment of permanent and temporary workers;

--Utilization of volunteer workers;

-- Rental of equipment;

--Acquisition and distribution, with or without 

compensation, of supplies, materials, and facilities; and

-- Appropriation and expenditure of public funds.
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Emergency Powers of the Tennessee Governor

• Suspend or limit the sale, dispensing, or transportation of 

alcoholic beverages, explosives, or combustibles, which terms 

shall not be construed to include firearms, ammunition, or 

firearm or ammunition components;

• Make provision for the availability and use of temporary 

emergency housing;

• Take effective measures for limiting or suspending all public 

utility services in the general public interest;

• Direct and compel the evacuation of all or part of the 

population from any stricken or threatened area within the 

state if the governor deems this action necessary for the 

preservation of life or other emergency mitigation, response, 

or recovery;
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State of Tennessee, Emergency Preparedness

Limitation On Power

The State Legislature May Not:

--Interfere with the course or conduct of a labor dispute, unless 
necessary to forestall or mitigate imminent or existing 
danger to public health or safety;

--Interfere with dissemination of news; 

--Affect the jurisdiction or responsibilities of police forces, 
firefighting forces, units of the armed forces of the United 
States;

--Limit, modify, or abridge the authority of the governor to 
proclaim martial law or exercise any other powers vested in 
the governor under the constitution, statutes, or common 
law of this state. 
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Law Enforcement Powers

Government may establish Curfews 

• --After proclamation of a civil emergency by the chief 
administrative officer, the officer may order a general 
curfew applicable to the geographical areas of the 
municipality or to the municipality as a whole, as the 
officer deems advisable, and applicable during those 
hours of the day or night the officer deems necessary 
in the interest of the public safety and welfare. 

• --The proclamation and general curfew shall have the 
force and effect of law and shall continue in effect 
until rescinded in writing by the chief administrative 
officer, but not to exceed fifteen (15) days. T.C.A. 38-
9-103
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Martial Law, Cont. 

• Governor can declare Martial Law which serves to effect:

• The regulation and closing of places of amusement and 

assembly;

• The prohibition of the sale and distribution of alcoholic 

beverages;

• The prohibition and control of the presence of persons on 

public streets;

• The regulation and control of the possession, storage, display, 

sale, transport and use of firearms, provided, that nothing in 

this subdivision shall be construed as authorizing confiscation 

of lawfully possessed firearms and ammunition during any 

period of martial rule.

58

http://images.google.com/imgres?imgurl=http://i230.photobucket.com/albums/ee34/metalg0ds37/RIP.jpg&imgrefurl=http://www.myspace.com/forafew303&usg=__fxEFVc_jbYjmrTaAJmJznHt1pRQ=&h=653&w=804&sz=126&hl=en&start=8&tbnid=7RR0J8yHZXUxwM:&tbnh=116&tbnw=143&prev=/images%3Fq%3Dr.i.p.%26gbv%3D2%26hl%3Den%26safe%3Dactive%26sa%3DG


Emergency Powers Generally

• Suspend or limit the sale, dispensing, or transportation of 

alcoholic beverages, explosives, or combustibles, which terms 

shall not be construed to include firearms, ammunition, or 

firearm or ammunition components;

• Make provision for the availability and use of temporary 

emergency housing;

• Take effective measures for limiting or suspending all public 

utility services in the general public interest;

• Direct and compel the evacuation of all or part of the 

population from any stricken or threatened area within the 

state if the governor deems this action necessary for the 

preservation of life or other emergency mitigation, response, 

or recovery;
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Contact Information

Joe Jarret, Lecturer, Attorney,

Federal District Court Mediator and Arbitrator

jjarret@utk.edu
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Best Practices

• Make specific findings in ordinances and 

resolutions

• Don’t target due to content

• Use established procedures for First 

Amendment activity

• Train police to respond to peaceful and non-

peaceful demonstrations

• Work with health officials and organizations

62



Thank You

Questions? 
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Contact Information

Scott H. Campbell, Partner

scott.campbell@bbklaw.com
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